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John Lewis Reese appeals from a judgment of the Lee 

C i r c u i t C ourt d e t e r m i n i n g t h a t he and K a t h l e e n T. H o l s t o n had 

e n t e r e d i n t o a common-law m a r r i a g e , d i v o r c i n g the p a r t i e s , and 
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awarding H o l s t o n c e r t a i n r e a l p r o p e r t y . We r e v e r s e and 

remand. 

On January 29, 2008, H o l s t o n f i l e d a c o m p l a i n t f o r a 

d i v o r c e i n the t r i a l c o u r t , a l l e g i n g t h a t she and Reese had 

e n t e r e d i n t o a common-law ma r r i a g e on December 23, 1999. 

Among o t h e r t h i n g s , H o l s t o n r e q u e s t e d t h a t the t r i a l c o u r t 

award her a house t h a t she a l l e g e d had been the p a r t i e s ' 

m a r i t a l r e s i d e n c e ("the p r o p e r t y " ) . I n response, Reese f i l e d 

an answer denying t h a t he and H o l s t o n had a common-law 

ma r r i a g e . 

The t r i a l c o u r t conducted a h e a r i n g on December 18, 2009, 

a t which i t h e a r d ore tenus e v i d e n c e . T h e r e a f t e r , on F e b r u a r y 

22, 2010, the t r i a l c o u r t e n t e r e d a judgment d e t e r m i n i n g t h a t 

a common-law marriag e e x i s t e d between the p a r t i e s , d i v o r c i n g 

the p a r t i e s , awarding H o l s t o n the p r o p e r t y , and o r d e r i n g 

H o l s t o n t o pay Reese $22,469.06 f o r h i s e q u i t y i n the p r o p e r t y 

and t o assume the mortgage on the p r o p e r t y . Reese f i l e d a 

postjudgment motion, which the t r i a l c o u r t d e n i e d . Reese 

s u b s e q u e n t l y appealed t o t h i s c o u r t . 

On a p p e a l , Reese argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t he and H o l s t o n had e n t e r e d i n t o a common-law 
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ma r r i a g e because, he sa y s , the e v i d e n c e was i n s u f f i c i e n t t o 

sup p o r t i t s d e t e r m i n a t i o n . 

The Alabama Supreme Court s t a t e d i n L o f t o n v. E s t a t e of 

Weaver, 611 So. 2d 335, 336 ( A l a . 1992): 

" ' C o u r t s of t h i s s t a t e c l o s e l y s c r u t i n i z e c l a i m s 
of common law ma r r i a g e and r e q u i r e c l e a r and 

i n c i n g p r o o f t h e r e o f . ' Baker v. Townsend, 484 
So. 2d 1097, 1098 ( A l a . C i v . App. 1986), c i t i n g 
Walton v. Walton, 409 So. 2d 858 ( A l a . C i v . App. 
1982). A t r i a l judge's f i n d i n g s of f a c t s based on 
ore tenus e v i d e n c e are presumed c o r r e c t , and a 
judgment based on those f i n d i n g s w i l l not be 
r e v e r s e d u n l e s s t h e y are found t o be p l a i n l y and 
p a l p a b l y wrong. Copeland v. R i c h a r d s o n , 551 So. 2d 
353, 354 ( A l a . 1989). The t r i a l c o u r t ' s judgment 
must be viewed i n l i g h t of a l l the e v i d e n c e and a l l 
l o g i c a l i n f e r e n c e s t h e r e f r o m , and i t ' w i l l be 
a f f i r m e d i f , under any r e a s o n a b l e a s p e c t of the 
t e s t i m o n y , t h e r e i s c r e d i b l e e v i d e n c e t o su p p o r t the 
judgment.' Adams v. Boan, 559 So. 2d 1084, 1086 
( A l a . 1990) ( c i t a t i o n o m i t t e d ) . " 

C l e a r and c o n v i n c i n g e v i d e n c e i s 

" ' [ e ] v i d e n c e t h a t , when weighed a g a i n s t 
e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 
mind of the t r i e r of f a c t a f i r m c o n v i c t i o n 
as t o each e s s e n t i a l element of the c l a i m 
and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s of the c o n c l u s i o n . P r o o f by 
c l e a r and c o n v i n c i n g e v i d e n c e r e q u i r e s a 
l e v e l of p r o o f g r e a t e r than a preponderance 
of t h e e v i d e n c e or the s u b s t a n t i a l weight 
of the e v i d e n c e , but l e s s than beyond a 
r e a s o n a b l e doubt.' 

"§ 6-11-20(b)(4), A l a . Code 1975." 
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L.M. v. D.D.F., 840 So. 2d 171, 179 ( A l a . C i v . App. 2002) . 

"In Alabama, r e c o g n i t i o n of a common-law 
mar r i a g e r e q u i r e s p r o o f of the f o l l o w i n g elements: 
(1) c a p a c i t y ; (2) p r e s e n t , mutual agreement t o 
permanently e n t e r the ma r r i a g e r e l a t i o n s h i p t o the 
e x c l u s i o n of a l l o t h e r r e l a t i o n s h i p s ; and (3) p u b l i c 
r e c o g n i t i o n of the r e l a t i o n s h i p as a ma r r i a g e and 
p u b l i c assumption of m a r i t a l d u t i e s and 
c o h a b i t a t i o n . S t r i n g e r [v. S t r i n g e r ] , 689 So. 2d 
[194,] 195 [ ( A l a . C i v . App. 199 7 ) ] , q u o t i n g Crosson 
v. Crosson, 668 So. 2d 868, 870 ( A l a . C i v . App. 

. . . , ^ ̂  . - , . ^ Crosson 
v. Crosson, 668 So. 2d 868, 870 ( A l a . C 
1995), c i t i n g B o s w e l l v. B o s w e l l , 497 So. 2d 479, 
480 ( A l a . 1986). Whether the e s s e n t i a l elements of 
a common-law marria g e e x i s t i s a q u e s t i o n of f a c t . 
S t r i n g e r , s u p r a , c i t i n g Johnson v. " T - T - - - - - -
zz an - r o n n „ TOO / - r o / r 

Johnson, 270 A l a . 
587, 120 So. 2d 739 (1960), and Arrow T r u c k i n g L i n e s  
v. Robinson, 507 So. 2d 1332 ( A l a . C i v . App. 1987). 
Whether the p a r t i e s had the i n t e n t , or the mutual 
a s s e n t , t o e n t e r the marria g e r e l a t i o n s h i p i s a l s o 
a q u e s t i o n of f a c t . See M i c k l e v. S t a t e , 21 So. 66 
(1896) 

Gray v. Bush, 835 So. 2d 192, 194 ( A l a . C i v . App. 2001). 

Whether the p a r t i e s had the c a p a c i t y t o e n t e r i n t o a 

common-law marria g e i s not a t i s s u e . Both p a r t i e s conceded i n 

the t r i a l c o u r t and on appea l t h a t they had the c a p a c i t y t o 

e n t e r i n t o m a r r i a g e . The r e m a i n i n g q u e s t i o n s are whether the 

p a r t i e s had e n t e r e d i n t o a p r e s e n t , mutual agreement t o 

permanently e n t e r the ma r r i a g e r e l a t i o n s h i p t o the e x c l u s i o n 

of a l l o t h e r r e l a t i o n s h i p s , whether t h e r e was p u b l i c 

r e c o g n i t i o n of the r e l a t i o n s h i p as a m a r r i a g e , and whether the 
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p a r t i e s p u b l i c l y assumed m a r i t a l d u t i e s and c o h a b i t e d w i t h 

each o t h e r . 

A c c o r d i n g t o H o l s t o n , i n l a t e December 1999, Reese asked 

her t o marry him and she a c c e p t e d h i s p r o p o s a l . H o l s t o n 

s t a t e d t h a t Reese gave her an engagement r i n g . H o l s t o n 

t e s t i f i e d t h a t she " s a i d [a] p r a y e r f o r us t o be bound 

t o g e t h e r as husband and w i f e u n t i l the day when he had s e t up 

f o r a wedding, f o r May 2, 2002. And we was i n agreement f o r 

t h a t . " H o l s t o n s t a t e d t h a t they never had the p l a n n e d wedding 

ceremony but t h a t they l i v e d t o g e t h e r as husband and w i f e from 

December 23, 1999, f o r w a r d . Delmonica H o l s t o n Wise, H o l s t o n ' s 

daughter, t e s t i f i e d t h a t she and her husband were a t her 

grandmother's house on December 24, 1999, and t h a t , on t h a t 

d a t e , H o l s t o n and Reese a r r i v e d a t the house and announced 

t h a t they had m a r r i e d . Wise a l s o s t a t e d t h a t H o l s t o n was 

wea r i n g a wedding r i n g . She f u r t h e r t e s t i f i e d t h a t the 

p a r t i e s had h e l d themselves out t o H o l s t o n ' s f a m i l y as husband 

and w i f e . E t h l e e n Jones, H o l s t o n ' s s i s t e r , t e s t i f i e d t h a t on 

December 24, 1999, she had a t e l e p h o n e c o n v e r s a t i o n w i t h 

H o l s t o n , i n which H o l s t o n t o l d Jones t h a t H o l s t o n and Reese 

had j u s t m a r r i e d . Reese d e n i e d t h a t he had g i v e n H o l s t o n an 
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engagement r i n g or a wedding r i n g . He a l s o d e n i e d ever a s k i n g 

H o l s t o n t o marry him. Reese f u r t h e r t e s t i f i e d t h a t he had 

been d a t i n g t h r e e o t h e r women i n December 1999. 

Both p a r t i e s t e s t i f i e d t h a t they d i d not have any j o i n t 

bank a c c o u n t s , c r e d i t c a r d s , l o a n s , or o t h e r f i n a n c i a l 

i n s t r u m e n t s . A d d i t i o n a l l y , the p a r t i e s d i d not purchase any 

j o i n t l y h e l d p r o p e r t y — r e a l or p e r s o n a l . H o l s t o n t e s t i f i e d 

t h a t she and Reese f i l e d a j o i n t t a x r e t u r n i n 2000 but t h a t 

she had t o l d Reese t o stop f i l i n g j o i n t r e t u r n s because she 

had o u t s t a n d i n g s t u d e n t l o a n s and the l o a n p r o v i d e r s had 

attempted t o rea c h the p a r t i e s ' t a x r e f u n d . H o l s t o n d i d not 

e n t e r the a l l e g e d j o i n t t a x r e t u r n i n t o e v i d e n c e . H o l s t o n 

t e s t i f i e d t h a t she and Reese f i l e d s e p a r a t e t a x r e t u r n s from 

2001 t o the p r e s e n t . H o l s t o n f u r t h e r t e s t i f i e d t h a t she 

c o n t i n u e d t o use H o l s t o n as her l a s t name r a t h e r than Reese t o 

p r o t e c t him Reese b e i n g l i a b l e f o r her de b t s . A c c o r d i n g t o 

H o l s t o n , she d i d o b t a i n a c r e d i t c a r d under the name of 

K a t h l e e n Reese; she s t a t e d t h a t her n i e c e had f i l l e d out the 

a p p l i c a t i o n f o r the c r e d i t c a r d . H o l s t o n s t a t e d t h a t she had 

o b t a i n e d t h a t c a r d a f t e r she had f i l e d her c o m p l a i n t f o r a 

d i v o r c e . 
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Reese purchased the p r o p e r t y from H o l s t o n i n Febr u a r y 

1999; the p r o p e r t y was i n f o r e c l o s u r e a t the time . A f t e r 

Reese purchased the p r o p e r t y , H o l s t o n c o n t i n u e d t o l i v e on the 

p r o p e r t y and agreed t o pay Reese $250 per month i n r e n t . 

A c c o r d i n g t o H o l s t o n , the payments were p u r s u a n t t o an 

agreement between H o l s t o n and Reese f o r her t o pay Reese back 

f o r h i s purchase of the p r o p e r t y . H o l s t o n t e s t i f i e d t h a t she 

had p a i d Reese e v e r y month u n t i l she moved o f f of the p r o p e r t y 

i n 2007. H o l s t o n a l s o t e s t i f i e d t h a t i n 2004 she s t a r t e d 

h e l p i n g t o pay the e l e c t r i c i t y b i l l and the water b i l l 

a s s o c i a t e d w i t h the p r o p e r t y . Reese t e s t i f i e d t h a t H o l s t o n 

d i d not pay the agreed-upon r e n t f o r any month t h a t she had 

l i v e d on the p r o p e r t y . 

A c c o r d i n g t o H o l s t o n , i n December 1999, the p a r t i e s 

s t a r t e d l i v i n g t o g e t h e r as husband and w i f e i n Reese's home i n 

Waverly. H o l s t o n s t a t e d t h a t the p a r t i e s moved from Reese's 

home i n Waverly i n 2001 and began l i v i n g on the p r o p e r t y . 

Wise t e s t i f i e d t h a t she l i v e d on the p r o p e r t y i n 2000 and p a i d 

H o l s t o n $250 p e r month i n r e n t ; she s t a t e d t h a t H o l s t o n was 

l i v i n g w i t h Reese i n Waverly a t t h a t t i m e . I n c o n t r a s t , Reese 

t e s t i f i e d t h a t the p a r t i e s never l i v e d t o g e t h e r i n Waverly. 
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He t e s t i f i e d t h a t H o l s t o n would sometimes spend the n i g h t w i t h 

him i n Waverly but t h a t she d i d not l e a v e any of her 

b e l o n g i n g s i n h i s home. Reese d i d admit t h a t the p a r t i e s had 

l i v e d t o g e t h e r on the p r o p e r t y ; however, he d e s c r i b e d the 

r e l a t i o n s h i p as more of a l a n d l o r d / t e n a n t r e l a t i o n s h i p . 

A c c o r d i n g t o Reese, he and H o l s t o n had s e p a r a t e bedrooms, 

a l t h o u g h he d i d s t a t e t h a t t h e y sometimes had s e x u a l 

r e l a t i o n s . 

Reese t e s t i f i e d t h a t he sent H o l s t o n two e v i c t i o n n o t i c e s 

by c e r t i f i e d m a i l i n F e b r u a r y 2004. Reese i n t r o d u c e d the 

n o t i c e s i n t o e v i d e n c e , a l o n g w i t h the r e c e i p t from the p o s t 

o f f i c e showing t h a t he had sent the n o t i c e s by c e r t i f i e d m a i l . 

However, Reese d i d not i n c l u d e the s i g n a t u r e cards showing 

t h a t H o l s t o n had r e c e i v e d the n o t i c e s . H o l s t o n d e n i e d t h a t 

she had r e c e i v e d the e v i c t i o n n o t i c e s . However, H o l s t o n d i d 

acknowledge t h a t Reese had asked her t o l e a v e the p r o p e r t y 

s e v e r a l t i m e s . 

H o l s t o n t e s t i f i e d t h a t everyone a t her church b e l i e v e d 

t h a t she and Reese had been c e r e m o n i a l l y m a r r i e d . H o l s t o n 

s t a t e d t h a t the people i n her church b e l i e v e d t h a t she and 

Reese were m a r r i e d because she had t o l d them so and because 
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her f a m i l y had t o l d them so. H o l s t o n d i d not s t a t e t h a t Reese 

had r e p r e s e n t e d t o anyone a t her church t h a t the p a r t i e s were 

m a r r i e d . In f a c t , H o l s t o n t e s t i f i e d t h a t Reese r e f u s e d t o 

a t t e n d her church. A c c o r d i n g t o H o l s t o n , she sometimes 

a t t e n d e d Reese's church; however, she s t a t e d t h a t the o n l y 

p e o p l e a t h i s church who b e l i e v e d t h a t they were m a r r i e d were 

Reese's f a m i l y . 

H o l s t o n i n t r o d u c e d i n t o e v i d e n c e , over Reese's o b j e c t i o n , 

two f u n e r a l programs t h a t l i s t e d her as K a t h l e e n Reese. The 

f i r s t f u n e r a l program was f o r H o l s t o n ' s mother, who had d i e d 

i n 2001. A c c o r d i n g t o H o l s t o n , the program l i s t e d the p a r t i e s 

as K a t h l e e n and John Reese and s t a t e d t h a t the p a r t i e s were 

husband and w i f e . The second f u n e r a l program was f o r Reese's 

f i r s t c o u s i n , who d i e d i n 2008. A c c o r d i n g t o H o l s t o n , t h a t 

program l i s t e d H o l s t o n as K a t h l e e n Reese. 

As we s t a t e d above, the e x i s t e n c e of a common-law 

mar r i a g e must be shown by c l e a r and c o n v i n c i n g e v i d e n c e . See  

L o f t o n , 611 So. 2d a t 336. We conclude t h a t the e v i d e n c e 

p r e s e n t e d by H o l s t o n i s i n s u f f i c i e n t t o show by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the p a r t i e s ' r e l a t i o n s h i p was 
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p u b l i c l y r e c o g n i z e d as a marria g e and t h a t the p a r t i e s 

p u b l i c l y assumed m a r i t a l d u t i e s . 

" I t i s i n d i s p e n s a b l e t h a t the p a r t i e s must comport 

themselves i n such a manner as t o a c h i e v e p u b l i c r e c o g n i t i o n 

of t h e i r s t a t u s as common-law man and w i f e . " B i s h o p v. B i s h o p , 

57 A l a . App. 619, 622, 330 So. 2d 443, 445 ( A l a . C i v . App. 

1976). 

We have s t a t e d : 

"'[T]he m a r r i a g e r e l a t i o n s h i p may be shown i n 
any way t h a t can be known by o t h e r s , such as l i v i n g 
t o g e t h e r as man and w i f e , r e f e r r i n g t o each o t h e r i n 
the p resence of o t h e r s as b e i n g i n t h a t r e l a t i o n , 
d e c l a r i n g the r e l a t i o n i n v a r i o u s t ypes of documents 
and t r a n s a c t i o n s , s h a r i n g h o u s e h o l d d u t i e s and 
expenses, and g e n e r a l l y engaging i n " a l l of the 
numerous a s p e c t s of day-to-day mutual e x i s t e n c e of 
m a r r i e d persons 

H a l l v. D u s t e r , 727 So. 2d 834, 837 ( A l a . C i v . App. 

1 9 9 9 ) ( q u o t i n g B i s h o p v. B i s h o p , 57 A l a . App. At 621, 330 So. 

2d a t 445). The f a c t t h a t the p a r t i e s may have l i v e d t o g e t h e r 

or c o h a b i t e d , s t a n d i n g a l o n e , i s i n s u f f i c i e n t t o show t h a t the 

p a r t i e s had e n t e r e d i n t o a common-law m a r r i a g e . See Beck v.  

Beck, 286 A l a . 692, 698, 246 So. 2d 420, 426 ( 1 9 7 1 ) ( " [ I ] n 

o r d e r t o c o n s t i t u t e a v a l i d common-law m a r r i a g e , the man and 

woman, f o l l o w i n g t h e i r mutual consent t o l i v e as man and w i f e , 
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must so l i v e as t o g a i n the r e c o g n i t i o n of the p u b l i c t h a t 

they are l i v i n g as man and w i f e r a t h e r than i n a s t a t e of 

c o n c u b i n a g e . " ) . 

In t h i s case, the e v i d e n c e shows t h a t the p a r t i e s d i d not 

handle t h e i r f i n a n c e s i n a way t h a t would be c o n s i s t e n t w i t h 

the e x i s t e n c e of a m a r i t a l r e l a t i o n s h i p . The p a r t i e s had no 

j o i n t bank a c c o u n t s , c r e d i t c a r d s , or o t h e r f i n a n c i a l 

o b l i g a t i o n s . A d d i t i o n a l l y , the p a r t i e s h e l d no j o i n t l y owned 

p r o p e r t y . H o l s t o n s t a t e d t h a t the p a r t i e s had f i l e d o n l y one 

j o i n t t a x r e t u r n and had f i l e d s e p a r a t e r e t u r n s f o r e v e r y 

o t h e r y e a r . I t a l s o appears t h a t H o l s t o n was p a y i n g Reese 

r e n t on the p r o p e r t y , which i s i n c o n s i s t e n t w i t h the conduct 

of people i n a m a r i t a l r e l a t i o n s h i p . The l a c k of s h a r e d 

f i n a n c e s does not s u p p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

the p a r t i e s had a common-law m a r r i a g e . See C l u x t o n v. C l u x t o n , 

431 So. 2d 1296, 1298 ( A l a . C i v . App. 1983); Gray v. Bush, 835 

So. 2d 192, 195 ( A l a . C i v . App. 2001). 

There i s a l s o i n s u f f i c i e n t e v i d e n c e t o show t h a t the 

p a r t i e s ' r e l a t i o n s h i p was p u b l i c l y r e c o g n i z e d as a common-law 

m a r r i a g e . A l t h o u g h H o l s t o n t e s t i f i e d t h a t she had t o l d p e o p l e 

a t her church t h a t she and Reese were m a r r i e d , i t i s a l s o 
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apparent from the r e c o r d t h a t Reese d i d not a t t e n d t h a t church 

w i t h h er. I n s t e a d , Reese a t t e n d e d a s e p a r a t e church, where, 

a c c o r d i n g t o H o l s t o n , o n l y Reese's f a m i l y members b e l i e v e d 

t h a t he and H o l s t o n were m a r r i e d . H o l s t o n d i d not p r e s e n t any 

t e s t i m o n y from members of her church or o t h e r members of the 

p u b l i c r e g a r d i n g the e x i s t e n c e of a common-law m a r r i a g e . 

S i m i l a r l y , the statements by Wise and Jones o n l y prove t h a t 

members of H o l s t o n ' s f a m i l y b e l i e v e d t h a t H o l s t o n and Reese 

were m a r r i e d . The o n l y o t h e r p r o o f of p u b l i c r e c o g n i t i o n of 

the p a r t i e s ' a l l e g e d common-law marria g e were the two f u n e r a l 

programs o f f e r e d by H o l s t o n . 1 These two i s o l a t e d documents, 

c r e a t e d by f a m i l y members, are i n s u f f i c i e n t t o "meet the 

r e q u i r e d s t a n d a r d of a p e r s u a s i v e p a t t e r n o f unambivalent 

conduct, but r a t h e r are too few and i s o l a t e d . " B i s h o p , 57 A l a . 

App. a t 622, 330 So. 2d a t 446. 

1Reese argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 
a d m i t t i n g the f u n e r a l programs i n t o e v i d e n c e because, he 
argues, t h e y were not p r o p e r l y a u t h e n t i c a t e d , as r e q u i r e d by 
Rule 901, A l a . R. E v i d . Because we conclude t h a t , even 
c o n s i d e r i n g the f u n e r a l programs, the e v i d e n c e was 
i n s u f f i c i e n t t o su p p o r t the e x i s t e n c e of a common-law 
m a r r i a g e , the t r i a l c o u r t ' s e r r o r , i f any, i n a d m i t t i n g the 
f u n e r a l programs i n t o e v i d e n c e was ha r m l e s s . See Dinmark v.  
F a r r i e r , 510 So. 2d 819, 820-21 ( A l a . 1987). 

12 



2090886 

Because the evi d e n c e b e f o r e the t r i a l c o u r t was 

i n s u f f i c i e n t t o sup p o r t i t s d e t e r m i n a t i o n t h a t the p a r t i e s had 

c l e a r l y and c o n v i n c i n g l y e n t e r e d i n t o a common-law m a r r i a g e , 

we r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r as i t det e r m i n e d 

t h a t the p a r t i e s were m a r r i e d . Consequently, because we h o l d 

t h a t the p a r t i e s were not m a r r i e d , the t r i a l c o u r t ' s award of 

the p r o p e r t y t o H o l s t o n i s a l s o due t o be r e v e r s e d . We 

t h e r e f o r e remand the cause w i t h i n s t r u c t i o n s f o r the t r i a l 

c o u r t t o e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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