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v. 

AHI Linden Lumber, LLC 
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MOORE, Judge. 

The Alabama Department of I n d u s t r i a l R e l a t i o n s ("ADIR") 

appeals from a judgment e n t e r e d by the Marengo C i r c u i t C ourt 

("the t r i a l c o u r t " ) i n f a v o r of AHI L i n d e n Lumber, LLC 

("AHI"), on F e b r u a r y 24, 2009. Because the t r i a l c o u r t ' s 
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judgment r e c a l c u l a t e d AHI's unemployment-compensation 

c o n t r i b u t i o n r a t e and the b e n e f i t r a t i o used t o determine the 

c o n t r i b u t i o n r a t e f o r the year 2009 based s o l e l y on the t r i a l 

c o u r t ' s d e t e r m i n a t i o n t h a t AHI was not a s u c c e s s o r i n i n t e r e s t 

t o L i n d e n Lumber Company, L t d . ("Linden Lumber") -- a 

d e t e r m i n a t i o n the t r i a l c o u r t d i d not have the a u t h o r i t y t o 

make -- we r e v e r s e the t r i a l c o u r t ' s judgment and remand the 

cause w i t h i n s t r u c t i o n s . 

F a c t s 

A c c o r d i n g t o Hugh Overmeyer, L i n d e n Lumber began 

o p e r a t i o n i n the 1950s and was owned by h i s g r a n d f a t h e r . 

E v e n t u a l l y , Hugh and h i s f a t h e r , Don Overmeyer, g a i n e d 

ownership of L i n d e n Lumber, which began t o encounter economic 

d i f f i c u l t i e s i n 2006 and 2007. At one t i m e , L i n d e n Lumber 

employed 700 t o 800 p e o p l e , b u t , by l a t e 2007, the w o r k f o r c e 

had been reduced t o between 200 and 400 employees. Hugh 

t e s t i f i e d t h a t L i n d e n Lumber owned a p p r o x i m a t e l y 800 a c r e s of 

l a n d i n L i n d e n , which i n c l u d e d a s a w m i l l and f l o o r i n g p l a n t s , 

as w e l l as a f l o o r i n g p l a n t t h a t s a t on 60 a c r e s of l a n d i n 

T h o m a s v i l l e , a wood y a r d t h a t s a t on 20 a c r e s of l a n d i n 

M i s s i s s i p p i , and t i m b e r l a n d i n v a r i o u s Alabama c o u n t i e s . The 
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p r i m a r y l e n d e r on l o a n s s e c u r e d by L i n d e n Lumber's p r o p e r t y 

was F e d e r a l Land Bank; Wachovia Bank was the secondary l e n d e r . 

Hugh t e s t i f i e d t h a t , a t a meeting i n 2007 w i t h employees from 

F e d e r a l Land Bank and Wachovia Bank, c e r t i f i e d a p p r a i s a l s 

r e v e a l e d t h a t the v a l u e of L i n d e n Lumber exceeded $30 m i l l i o n . 

F e d e r a l Land Bank commenced f o r e c l o s u r e p r o c e e d i n g s on L i n d e n 

Lumber's p r o p e r t y i n 2007. A c c o r d i n g t o Hugh, i n o r d e r t o 

a v o i d c l o s u r e , L i n d e n Lumber sought a p u r c h a s e r f o r the 

s a w m i l l and the f l o o r i n g p l a n t s l o c a t e d i n L i n d e n . Hugh 

t e s t i f i e d t h a t HIG C a p i t a l and Ted Rossy formed AHI and 

a c q u i r e d some of the a s s e t s of L i n d e n Lumber, i n c l u d i n g the 

s a w m i l l i n L i n d e n ; t h a t s a l e took p l a c e on March 31, 2008, 

and, a c c o r d i n g t o Hugh, AHI p a i d a p p r o x i m a t e l y $10 m i l l i o n f o r 

the a s s e t s i t p u r c h a s e d from L i n d e n Lumber. Hugh s t a t e d t h a t 

he and h i s f a t h e r had had e q u i t y i n L i n d e n Lumber a t the time 

of the s a l e and t h a t t h e y l o s t t h a t e q u i t y upon the s a l e t o 

AHI. 

Hugh t e s t i f i e d t h a t AHI a c q u i r e d a p p r o x i m a t e l y 153 a c r e s 

of l a n d owned by L i n d e n Lumber, i n c l u d i n g the s a w m i l l , l o c a t e d 

i n L i n d e n . AHI d i d not a c q u i r e the o t h e r a p p r o x i m a t e l y 650 

a c r e s of l a n d i n L i n d e n , the 20 a c r e s l o c a t e d i n M i s s i s s i p p i , 
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the 60 a c r e s l o c a t e d i n T h o m a s v i l l e , or any of the t i m b e r l a n d 

l o c a t e d i n v a r i o u s Alabama c o u n t i e s . Hugh s t a t e d t h a t n e i t h e r 

he nor h i s f a t h e r h e l d an ownership i n t e r e s t i n AHI but t h a t 

Hugh c o n t i n u e d as an employee of AHI and a c t e d as the v i c e 

p r e s i d e n t of AHI. Hugh d e s c r i b e d the s a l e of L i n d e n Lumber's 

a s s e t s t o AHI as an a s s e t purchase and s t a t e d t h a t AHI was not 

a s u c c e s s o r company t o L i n d e n Lumber. A c c o r d i n g t o Hugh, AHI 

was formed and i t had s e c u r e d a s e p a r a t e independent 

employer's i d e n t i f i c a t i o n number from the I n t e r n a l Revenue 

S e r v i c e b e f o r e the s a l e on March 31, 2008. Hugh t e s t i f i e d 

t h a t AHI r e t a i n e d over 90% of the employees from L i n d e n Lumber 

and t h a t AHI c o n t i n u e d the b u s i n e s s of L i n d e n Lumber w i t h o u t 

s t o p p i n g o p e r a t i o n s . He t e s t i f i e d , however, t h a t L i n d e n 

Lumber had d i s c h a r g e d each of i t s employees and t h a t AHI had 

h i r e d some of those employees, some w i t h d i f f e r e n t terms of 

employment i n c l u d i n g lower r a t e s of pay, a l o n g w i t h some 

a d d i t i o n a l employees. Hugh s t a t e d t h a t AHI had shut down 

p a r t s of the s a w m i l l upon the s a l e because of the economy but 

t h a t AHI had never shut down o p e r a t i o n s e n t i r e l y . 

T e r r y Dunham, the o f f i c e and c r e d i t manager a t AHI, 

s t a t e d t h a t he had worked f o r L i n d e n Lumber f o r 31 y e a r s . 
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Dunham t e s t i f i e d t h a t Hugh and h i s f a t h e r had no ownership 

i n t e r e s t i n AHI, t h a t t h e y d i d not r e c e i v e any e q u i t y a t the 

time of the s a l e , and t h a t t h e y had l o s t t h e i r i n v e s t m e n t s i n 

Li n d e n Lumber. Dunham s t a t e d t h a t the v a l u e of the a s s e t s of 

Li n d e n Lumber t h a t were not a c q u i r e d by AHI a t the time of the 

s a l e was p r o b a b l y "somewhere around $20 m i l l i o n . " Dunham 

t e s t i f i e d t h a t he had w r i t t e n a l e t t e r t o ADIR d a t e d May 2, 

2008, i n which he r e q u e s t e d an employer account number f o r 

AHI, and t h a t he had e n c l o s e d an a p p l i c a t i o n , which had been 

s i g n e d by Hugh on b e h a l f of AHI, t o determine AHI's l i a b i l i t y 

f o r payment of unemployment-compensation b e n e f i t s . In t h a t 

l e t t e r , Dunham s t a t e d t h a t "[AHI] purchased a l l of the a s s e t s 

of [Linden Lumber]." Dunham t e s t i f i e d t h a t , a t the time he 

wrote t h a t l e t t e r , the o t h e r a s s e t s of L i n d e n Lumber had "gone 

away" or been bought by o t h e r e n t i t i e s and t h a t what had been 

s o l d t o AHI was a l l t h a t was l e f t of L i n d e n Lumber a t the time 

of the s a l e . 

In a document r e s p o n d i n g t o Dunham's l e t t e r , e n t i t l e d 

" O f f i c i a l N o t i f i c a t i o n of R e g i s t r a t i o n " ("the n o t i f i c a t i o n 

l e t t e r " ) , d a t e d May 13, 2008, ADIR i n f o r m e d AHI t h a t i t had 

determined AHI t o be a " s u c c e s s o r - i n - i n t e r e s t " t o L i n d e n 
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Lumber; i t a l s o a s s i g n e d AHI an employer account number and 

i n f o r m e d AHI of i t s unemployment-compensation c o n t r i b u t i o n 

r a t e . The n o t i f i c a t i o n l e t t e r s t a t e d , i n p e r t i n e n t p a r t : 

"The d e t e r m i n a t i o n f o r your l i a b i l i t y and t a x 
r a t e i s based on the i n f o r m a t i o n f u r n i s h e d [to 
ADIR]. I f i t i s l a t e r determined, however, t h a t the 
i n f o r m a t i o n was i n c o r r e c t , whether or not i t was 
known t o be i n c o r r e c t when f u r n i s h e d , the 
d e t e r m i n a t i o n of l i a b i l i t y and/or t a x r a t e may be 
a d j u s t e d u s i n g the c o r r e c t i n f o r m a t i o n i f r e c e i v e d 
w i t h i n the p r o t e s t p e r i o d . I f you disagree with 
th i s determination, a written protest must be f i l e d 
within t h i r t y (30) days from the date of t h i s 
l e t t e r . " 

( B o l d t y p e f a c e i n o r i g i n a l . ) 

Hugh e x p l a i n e d h i s u n d e r s t a n d i n g t h a t , i n d e t e r m i n i n g a 

company's c o n t r i b u t i o n r a t e , ADIR would a s s i g n an " e x p e r i e n c e 

r a t i n g " based on the company's employment and unemployment 

h i s t o r y f o r the p r e c e d i n g t h r e e y e a r s . He t e s t i f i e d t h a t h i s 

u n d e r s t a n d i n g i s t h a t , i n a s s i g n i n g a company an e x p e r i e n c e 

r a t i n g , ADIR l o o k s a t the company's h i s t o r y of l a y o f f s and the 

number of employees t h a t have drawn unemployment. A c c o r d i n g 

t o Hugh, because L i n d e n Lumber had been i n a downward s p i r a l 

b e f o r e the s a l e , t h e r e were a l o t of l a y o f f s t h a t had d r i v e n 

L i n d e n Lumber's unemployment c o n t r i b u t i o n s up d u r i n g i t s l a s t 

t h r e e years of o p e r a t i o n and, as a r e s u l t , had r e q u i r e d L i n d e n 
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Lumber t o pay more than i t s u s u a l amount i n unemployment 

c o n t r i b u t i o n s . Hugh t e s t i f i e d t h a t a p r o t e s t of the 

d e t e r m i n a t i o n s i n ADIR's May 13, 2008, n o t i f i c a t i o n l e t t e r had 

not been f i l e d by AHI w i t h i n the appe a l time s t a t e d i n the 

l e t t e r but t h a t a p r o t e s t was f i l e d l a t e r . He t e s t i f i e d t h a t 

ADIR r e m i t t e d a document t o AHI e n t i t l e d " E x p e r i e n c e R a t i n g 

Charges," which was m a i l e d on August 6, 2008, t h a t l i s t e d the 

unemployment-compensation b e n e f i t s t h a t had been p a i d t o AHI's 

workers i n the c a l e n d a r q u a r t e r ending June 30, 2008. That 

document s t a t e s , i n p e r t i n e n t p a r t , t h a t " [ c ] h a r g e s become 

f i n a l u n l e s s r e q u e s t f o r r e v i e w i s s u b m i t t e d w i t h i n 30 days 

from the m a i l i n g d a t e . " Jo Doyle, the s e c t i o n s s u p e r v i s o r f o r 

e x p e r i e n c e r a t i n g i n the s t a t u s u n i t of ADIR, t e s t i f i e d t h a t 

AHI f a i l e d t o f i l e an a p p e a l from the e x p e r i e n c e - r a t i n g 

charges w i t h i n 30 days of the m a i l i n g date of the document. 

Hugh s t a t e d t h a t , a l t h o u g h AHI was l a t e t o appe a l the 

c o n t r i b u t i o n r a t e t h a t was s e t by AHI, i t d i d appe a l the 

c o n t r i b u t i o n r a t e f o r the 2009 year. In a l e t t e r d a t e d A p r i l 

20, 2009, ADIR i n f o r m e d AHI t h a t an a d m i n i s t r a t i v e r e v i e w of 

AHI's unemployment-compensation c o n t r i b u t i o n r a t e f o r the 

c a l e n d a r year 2009 had been conducted and t h a t i t had 
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determined t h a t the r a t e was c o r r e c t . That l e t t e r s t a t e d , i n 

p e r t i n e n t p a r t : 

"As the i n i t i a l e s t a b l i s h m e n t of your account 
and the unemployment t a x r a t e f o r the c a l e n d a r year 
2008 were not t i m e l y p r o t e s t e d , the a p p e a l p r o c e s s 
has ended. However, i f your company c o n t i n u e s t o 
d i s a g r e e w i t h the unemployment t a x r a t e f o r c a l e n d a r 
year 2009, f u r t h e r a p p e a l s h o u l d be made t o the 
c i r c u i t c o u r t i n the county where the b u s i n e s s i s 
l o c a t e d or Montgomery County. The r e q u e s t must be 
s u b m i t t e d w i t h i n t h i r t y (30) days from the date of 
t h i s l e t t e r as p r o v i d e d f o r i n S e c t i o n 25-5-54(h) 
and implemented by S e c t i o n 25-4-134 of the Code of 
Alabama 1975 amended." 

Hugh t e s t i f i e d t h a t , as f a r as the d e t e r m i n a t i o n t h a t AHI was 

a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber, n o t h i n g had changed 

between May 13, 2008, when the n o t i f i c a t i o n l e t t e r was s e n t , 

and A p r i l 20, 2009, when the l e t t e r d e n y i ng AHI's a p p e a l was 

s e n t . 

Doyle t e s t i f i e d t h a t she e s t a b l i s h e s or oversees the 

e s t a b l i s h m e n t of employer accounts and the e x p e r i e n c e r a t i n g s 

of employers. Doyle s t a t e d t h a t an employer's e x p e r i e n c e 

r a t i n g i s based on t h r e e years of p h y s i c a l e x p e r i e n c e of an 

employer. She s t a t e d t h a t " [ a ] n employer who a c q u i r e s the 

ongoing b u s i n e s s , t r a d e , or s u b s t a n t i a l l y a l l the a s s e t s of 

another company e s t a b l i s h e s t h e i r r a t e based on the e x p e r i e n c e 

of another company, o r , i f you s t a r t out a t a b r a n d new r a t e , 
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then you s t a r t out w i t h an average r a t e which does not r e q u i r e 

any k i n d of c a l c u l a t i o n but i s a much lower r a t e . " She s t a t e d 

t h a t the c o n t r i b u t i o n r a t e f o r a new employer w i t h no 

e x p e r i e n c e r a t i n g i s 2.70% of wages p a i d and t h a t , a t the time 

of AHI's a c q u i s i t i o n of L i n d e n Lumber, based on L i n d e n 

Lumber's e x p e r i e n c e r a t i n g , L i n d e n Lumber's c o n t r i b u t i o n r a t e 

was 6.24% of i t s " t a x a b l e wages and b e n e f i t c h a r g e s . " Doyle 

t e s t i f i e d t h a t ADIR had r e c e i v e d a l e t t e r from AHI i n May 

2008, a l o n g w i t h the l e t t e r from Dunham, i n f o r m i n g ADIR t h a t 

AHI had purchased a l l the a s s e t s of L i n d e n Lumber. She s t a t e d 

t h a t the a p p l i c a t i o n t o determine l i a b i l i t y s i g n e d by Hugh on 

May 2, 2008, r e f l e c t e d t h a t AHI was the s u c c e s s o r i n i n t e r e s t 

t o L i n d e n Lumber and t h a t AHI had 200 employees, i n c l u d i n g 

Hugh as v i c e p r e s i d e n t of the company. Doyle s t a t e d t h a t ADIR 

then m a i l e d the n o t i f i c a t i o n l e t t e r t o AHI on May 13, 2008, 

which i n f o r m e d AHI of i t s c o n t r i b u t i o n r a t e , i t s employer 

account number, and t h a t i t was b e i n g t r e a t e d as a s u c c e s s o r 

i n i n t e r e s t t o L i n d e n Lumber; t h a t l e t t e r a l s o i n f o r m e d AHI 

t h a t a w r i t t e n p r o t e s t must be f i l e d w i t h i n 30 days i f i t 

d i s a g r e e d w i t h ADIR's d e t e r m i n a t i o n s . A c c o r d i n g t o Doyle, 
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ADIR's r e c o r d s i n d i c a t e t h a t an appea l was not f i l e d u n t i l 

October 2, 2008. 

A c c o r d i n g t o Doyle, i n d e t e r m i n i n g a company's 

c o n t r i b u t i o n r a t e , ADIR l o o k s a t whether a company t h a t 

a c q u i r e s an ongoing b u s i n e s s c o n t i n u e s t o conduct the same 

type of o p e r a t i o n t h a t the p r e v i o u s company conducted and a t 

whether a s u b s t a n t i a l number of the employees were a c q u i r e d 

from the p r e d e c e s s o r company by the s u c c e s s o r company. She 

s t a t e d t h a t , i n the p r e s e n t case, ADIR made the d e t e r m i n a t i o n 

t h a t AHI was a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber based on 

what AHI had s u b m i t t e d t o ADIR. She s t a t e d t h a t t h e r e was a 

t i m e l y a p p e a l by AHI of the c o n t r i b u t i o n r a t e and the b e n e f i t 

r a t i o a s s i g n e d t o AHI by ADIR f o r the c a l e n d a r year 2009. She 

s t a t e d f u r t h e r , however, t h a t the 2009 c o n t r i b u t i o n r a t e had 

been based on the s u c c e s s o r s h i p t h a t was c o n f i r m e d i n May 

2008. Doyle t e s t i f i e d t h a t i t was too l a t e t o appea l the 

s u c c e s s o r s h i p d e t e r m i n a t i o n because i t had a l r e a d y become 

f i n a l . She s t a t e d t h a t AHI's a p p e a l was d e n i e d because i t was 

pre m i s e d on the a s s e r t i o n t h a t AHI i s not the s u c c e s s o r i n 

i n t e r e s t t o L i n d e n Lumber. Doyle t e s t i f i e d f u r t h e r t h a t 

whatever i s l e f t of a b u s i n e s s e n t i t y a t the time of the s a l e 
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i s what i s c o n s i d e r e d by ADIR i n d e t e r m i n i n g whether the 

p u r c h a s i n g company i s a s u c c e s s o r i n i n t e r e s t . 

P r o c e d u r a l H i s t o r y 

AHI a p pealed ADIR's A p r i l 20, 2009, d e c i s i o n t o the t r i a l 

c o u r t , p u r s u a n t t o § 25-4-54(h), A l a . Code 1975, on May 11, 

2009. AHI a s s e r t e d t h a t i t was not a s u c c e s s o r i n i n t e r e s t t o 

L i n d e n Lumber and t h a t the b e n e f i t r a t i o and c o n t r i b u t i o n r a t e 

e s t a b l i s h e d by ADIR based on t h a t premise were i n e r r o r . ADIR 

f i l e d an answer t o AHI's n o t i c e of a p p e a l on June 25, 2009. 

On F e b r u a r y 24, 2010, the t r i a l c o u r t e n t e r e d a judgment 

i n which i t d e t e r m i n e d t h a t AHI was not a s u c c e s s o r i n 

i n t e r e s t t o L i n d e n Lumber and t h a t the unemployment-

compensation c o n t r i b u t i o n r a t e f o r AHI s h o u l d be c a l c u l a t e d 

based on AHI's b e i n g a new c o r p o r a t i o n , w i t h t h a t c a l c u l a t i o n 

not t a k i n g i n t o c o n s i d e r a t i o n the e x p e r i e n c e r a t i n g of L i n d e n 

Lumber. ADIR f i l e d a Rule 5 9 ( e ) , A l a . R. C i v . P., 

postjudgment motion on March 19, 2010; t h a t motion was d e n i e d 

by o p e r a t i o n of law on June 17, 2010. ADIR f i l e d a n o t i c e of 

a p p e a l t o t h i s c o u r t on June 23, 2010. 
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D i s c u s s i o n 

On a p p e a l , ADIR f i r s t argues t h a t the d e t e r m i n a t i o n t h a t 

AHI was a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber was a f i n a l 

d e c i s i o n and, t h u s , u n a p p e a l a b l e because, i t says, AHI f a i l e d 

t o f i l e a t i m e l y p r o t e s t of t h a t d e t e r m i n a t i o n , which was sent 

t o AHI by ADIR on May 13, 2008. S p e c i f i c a l l y , ADIR a s s e r t s 

t h a t s u b s e c t i o n s (c)(3) and (h) of § 25-4-54, A l a . Code 1975, 

p r o h i b i t AHI from a p p e a l i n g the May 2008 d e t e r m i n a t i o n t h a t i t 

i s a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber and a c t t o d i v e s t 

the t r i a l c o u r t of " j u r i s d i c t i o n " t o o v e r t u r n t h a t 

d e t e r m i n a t i o n . 

"Our r e v i e w of q u e s t i o n s of law i s de novo." Dabbs v.  

SRE, I n c . , 992 So. 2d 15, 18 ( A l a . C i v . App. 2008). S e c t i o n 

25-4-54 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(c) D e t e r m i n a t i o n of employer b e n e f i t charges. 

"  

"(3) The d i r e c t o r [of ADIR] s h a l l , 
a f t e r the c l o s e of each c a l e n d a r q u a r t e r , 
f u r n i s h each employer w i t h a statement of 
the b e n e f i t s p a i d t o h i s workers, or former 
workers, which became h i s b e n e f i t charges 
i n t h a t c a l e n d a r q u a r t e r , t o g e t h e r w i t h the 
names of such workers, or former w o r k e r s , 
and such statement, i n the absence of an 
a p p l i c a t i o n f o r a r e v i s i o n t h e r e o f w i t h i n 
30 days of the m a i l i n g of such statement t o 
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the employer's l a s t known ad d r e s s , s h a l l be 
c o n c l u s i v e and f i n a l upon the employer f o r 
a l l purposes and i n a l l p r o c e e d i n g s 
whatsoever. ... 

II 

"(d) D e t e r m i n a t i o n of employer b e n e f i t r a t i o . 
E f f e c t i v e January 1, 1997, and each year t h e r e a f t e r , 
the b e n e f i t r a t i o of each employer who q u a l i f i e s f o r 
a r a t e d e t e r m i n a t i o n under s u b d i v i s i o n (a)(1) of 
t h i s s e c t i o n and has been c h a r g e a b l e w i t h b e n e f i t s 
throughout the t h r e e most r e c e n t p r e c e d i n g f i s c a l 
y e ars s h a l l be a p e r centage o b t a i n e d by d i v i d i n g the 
t o t a l of h i s b e n e f i t charges f o r such t h r e e - y e a r 
p e r i o d by t h a t p a r t of h i s t o t a l t a x a b l e p a y r o l l f o r 
the same t h r e e - y e a r p e r i o d w i t h r e s p e c t t o which 
c o n t r i b u t i o n s have been p a i d on or b e f o r e J u l y 31, 
next f o l l o w i n g such p e r i o d The employers 
b e n e f i t r a t i o s h a l l be computed t o the f o u r t h 
d e c i m a l and be used i n d e t e r m i n i n g each employer's 
c o n t r i b u t i o n r a t e as p r e s c r i b e d i n s u b s e c t i o n (a) of 
t h i s s e c t i o n f o r the next c a l e n d a r year 

II 

"(h) Review of c o n t r i b u t i o n r a t e , e t c . Any 
employer may a p p l y t o the d i r e c t o r f o r and s h a l l be 
e n t i t l e d t o a r e v i e w as t o the d e t e r m i n a t i o n of h i s 
b e n e f i t r a t i o and h i s c o n t r i b u t i o n r a t e as f i x e d by 
h i s b e n e f i t r a t i o , p r o v i d e d such a p p l i c a t i o n i s 
f i l e d w i t h i n 30 days of the date of the m a i l i n g by 
the d i r e c t o r t o the employer of the n o t i c e of such 
d e t e r m i n a t i o n . ... 

" ( i ) C o n t r i b u t i o n r a t e , e t c . , of s u c c e s s o r 
employer. For the purpose of t h i s s e c t i o n , an 
employer's b e n e f i t charges and t h a t p a r t of h i s 
t a x a b l e p a y r o l l w i t h r e s p e c t t o which c o n t r i b u t i o n s 
have been p a i d , s h a l l be deemed b e n e f i t charges and 
t a x a b l e p a y r o l l s of a s u c c e s s o r employer and s h a l l 
be t a k e n i n t o account i n d e t e r m i n i n g the 
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c o n t r i b u t i o n r a t e of such s u c c e s s o r employer as 
p r o v i d e d i n s u b s e c t i o n (f) of t h i s s e c t i o n , i f such 
s u c c e s s o r succeeds the employer i n any of the 
manners s e t out i n paragraph ( a ) ( 4 ) a of S e c t i o n 
25-4-8[, A l a . Code 1975]; p r o v i d e d , t h a t an employer 
s u b j e c t t o t h i s c h a p t e r who becomes such i n any of 
the manners s e t out i n paragraph ( a ) ( 4 ) b of S e c t i o n 
25-4-8 may have t h a t p o r t i o n of h i s p r e d e c e s s o r ' s 
b e n e f i t charges and t h a t p a r t of h i s p r e d e c e s s o r ' s 
t o t a l t a x a b l e p a y r o l l , w i t h r e s p e c t t o which 
c o n t r i b u t i o n s have been p a i d which c o r r e s p o n d t o the 
s e g r e g a b l e p o r t i o n of the b u s i n e s s a s s e t s and 
p a y r o l l t h e r e o f , a c q u i r e d from h i s p r e d e c e s s o r , 
deemed t o be h i s b e n e f i t charges and h i s p a y r o l l and 
such s h a l l be taken i n t o account i n d e t e r m i n i n g h i s 
r a t e s , as p r o v i d e d i n s u b s e c t i o n (f) of t h i s s e c t i o n 

In Weathers v. C i t y of O x f o r d , 895 So. 2d 305, 309 ( A l a . C i v . 

App. 2004), t h i s c o u r t s t a t e d : 

"The a p p l i c a b l e r u l e s of s t a t u t o r y c o n s t r u c t i o n are 
q u i t e c l e a r : 

"'"The fundamental r u l e of s t a t u t o r y 
c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e 
e f f e c t t o the i n t e n t of the l e g i s l a t u r e i n 
e n a c t i n g the s t a t u t e . Words used i n a 
s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, 
and where p l a i n language i s used a c o u r t i s 
bound t o i n t e r p r e t t h a t language t o mean 
e x a c t l y what i t says. I f the language of 
the s t a t u t e i s unambiguous, then t h e r e i s 
no room f o r j u d i c i a l c o n s t r u c t i o n and the 
c l e a r l y e x p r e s s e d i n t e n t of the l e g i s l a t u r e 
must be g i v e n e f f e c t . " ' 

"Ex p a r t e Master Boat B u i l d e r s , I n c . , 779 So. 2d 
192, 196 ( A l a . 2000) ( q u o t i n g IMED Corp. v. Systems  
Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 ( A l a . 
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1992)). I t i s a w e l l - e s t a b l i s h e d p r i n c i p l e of 
s t a t u t o r y c o n s t r u c t i o n t h a t the law f a v o r s r a t i o n a l 
and s e n s i b l e c o n s t r u c t i o n . See Crowley v. Bass, 445 
So. 2d 902 ( A l a . 1984); 2A Norman J . S i n g e r , 
S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n § 45.12 a t 83-85 
(6th ed. 2000). Moreover, the L e g i s l a t u r e w i l l not 
be presumed t o have done a f u t i l e t h i n g i n e n a c t i n g 
a s t a t u t e ; t h e r e i s a presumption t h a t the 
L e g i s l a t u r e i n t e n d e d a j u s t and r e a s o n a b l e 
c o n s t r u c t i o n and d i d not enact a s t a t u t e t h a t has no 
p r a c t i c a l meaning. See Ex p a r t e Watley, 708 So. 2d 
890 ( A l a . 1997); Ex p a r t e Meeks, 682 So. 2d 423 
( A l a . 1996). A d d i t i o n a l l y , ' [ s ] e c t i o n s of the Code 
o r i g i n a l l y c o n s t i t u t i n g a s i n g l e a c t must be r e a d i n  
p a r i m a t e r i a i n o r d e r t o "produce a harmonious 
whole."' Ex p a r t e J ackson, 625 So. 2d 425, 428 ( A l a . 
1992) ( q u o t i n g 2A Norman J . S i n g e r , S u t h e r l a n d  
S t a t u t o r y C o n s t r u c t i o n § 46.05 (5th ed. 1993)) 
( f o o t n o t e o m i t t e d ) . " 

Reading the p r o v i s i o n s of § 25-4-54 as a whole, we are 

c o m p e l l e d t o agree w i t h ADIR t h a t the d e t e r m i n a t i o n t h a t AHI 

was a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber became f i n a l when 

AHI f a i l e d t o a p p e a l t h a t d e t e r m i n a t i o n w i t h i n 30 days a f t e r 

i t was n o t i f i e d of t h a t d e t e r m i n a t i o n by ADIR i n the May 13, 

2008, n o t i f i c a t i o n l e t t e r . As a r e s u l t , we conclude t h a t t h a t 

d e t e r m i n a t i o n c o u l d not be o v e r t u r n e d by the t r i a l c o u r t . 

F i r s t , § 25-4-54(h) a l l o w s an employer t o a p p l y t o ADIR 

f o r a r e v i e w of the d e t e r m i n a t i o n of i t s b e n e f i t r a t i o and i t s 

c o n t r i b u t i o n r a t e , p r o v i d e d such a p p l i c a t i o n i s f i l e d w i t h i n 

30 days of the date of the n o t i c e of the d e t e r m i n a t i o n . ADIR 
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m a i l e d the n o t i c e of d e t e r m i n a t i o n of AHI's c o n t r i b u t i o n r a t e 

on May 13, 2008. AHI f a i l e d t o a p p e a l t h a t d e t e r m i n a t i o n . 

ADIR then m a i l e d t o AHI, on August 6, 2008, a statement of 

b e n e f i t s charged d u r i n g the q u a r t e r e n d i n g on June 30, 2008, 

i n accordance w i t h § 2 5 - 4 - 5 4 ( c ) ( 3 ) . AHI a g a i n f a i l e d t o f i l e 

an a p p l i c a t i o n f o r a r e v i s i o n of those charges w i t h i n the 

p r e s c r i b e d 30-day p e r i o d . Thus, i n accordance w i t h § 25-4-

5 4 ( c ) ( 3 ) , t h a t statement became " c o n c l u s i v e and f i n a l . " AHI 

then, p u r s u a n t t o the procedure i n § 25-4-54(h), attempted t o 

a p p e a l the d e t e r m i n a t i o n of i t s b e n e f i t r a t i o and, t h u s , i t s 

c o n t r i b u t i o n r a t e f o r the year 2009, which were based on the 

d e t e r m i n a t i o n t h a t i t was a s u c c e s s o r i n i n t e r e s t t o L i n d e n 

Lumber. 

AHI a s s e r t s t h a t t h e r e i s no language i n § 25-4-54 

p r o h i b i t i n g an employer from a p p e a l i n g a d e t e r m i n a t i o n of a 

b e n e f i t r a t i o a t any t i m e . R a t h e r , AHI argues, an employer i s 

" s i m p l y r e q u i r e d t o f i l e i t s d i s p u t e or c o n t e s t w i t h i n t h i r t y 

(30) days of a q u a r t e r l y n o t i c e , and then f i l e i t s n o t i c e of 

a p p e a l i n the c i r c u i t c o u r t w i t h i n t h i r t y (30) days a f t e r 

[ADIR] r e j e c t s i t s c o n t e s t or a p p e a l . " A l t h o u g h we agree t h a t 

AHI was w i t h i n i t s r i g h t s t o r e q u e s t a r e v i e w as t o the 
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d e t e r m i n a t i o n of i t s b e n e f i t r a t i o f o r the year 2009, i n 

accordance w i t h § 25-4-54(h), we conclude t h a t t h a t r e v i e w was 

l i m i t e d t o f a c t o r s t h a t had not been p r e v i o u s l y determined, 

and made f i n a l , by ADIR i n accordance w i t h § 25-4-54 and the 

app e a l p r o c e s s o u t l i n e d t h e r e i n . 

The b e n e f i t s charged t o AHI f o r the q u a r t e r e n d i n g on 

June 30, 2008, which were not app e a l e d by AHI, were based on 

c a l c u l a t i o n s made i n accordance w i t h s u b s e c t i o n s (d) and ( i ) 

of § 25-4-54, u s i n g the employment/unemployment h i s t o r y of 

Li n d e n Lumber f o r the t h r e e p r e c e d i n g y e a r s . To a l l o w AHI t o 

c h a l l e n g e the b e n e f i t r a t i o f o r 2009 on the b a s i s t h a t ADIR's 

d e t e r m i n a t i o n t h a t AHI was a s u c c e s s o r i n i n t e r e s t t o L i n d e n 

Lumber i s i n c o r r e c t would n e c e s s a r i l y c a l l i n t o q u e s t i o n 

ADIR's p r e v i o u s d e t e r m i n a t i o n of AHI's b e n e f i t r a t i o f o r 2008, 

t h e r e b y a l l o w i n g AHI another b i t e a t the a p p l e , so t o speak, 

at a r e v i e w of the 2008 d e t e r m i n a t i o n and, e s s e n t i a l l y , 

n u l l i f y i n g the a p p l i c a b i l i t y of the 30-day appea l p e r i o d under 

s u b s e c t i o n s (c)(3) and (h) of § 25-4-54 and the " f i n a l i t y " of 

ADIR's d e t e r m i n a t i o n under § 2 5 - 4 - 5 4 ( c ) ( 3 ) . Because we w i l l 

not presume t h a t the l e g i s l a t u r e has done a f u t i l e t h i n g i n 

e n a c t i n g § 25-4-54, we conclude t h a t i t d i d not contemplate 
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a l l o w i n g an employer t o seek r e v i e w of a d e t e r m i n a t i o n of a 

b e n e f i t r a t i o i n a l a t e r year t o the e x t e n t t h a t i t c o u l d 

a f f e c t the f i n a l i t y of unappealed d e c i s i o n s from e a r l i e r 

d e t e r m i n a t i o n s . 

AHI f a i l e d t o t i m e l y a p p e a l ADIR's d e t e r m i n a t i o n t h a t i t 

was a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber i n accordance 

w i t h § 25-4-54(h); we co n c l u d e , t h e r e f o r e , t h a t t h a t 

d e t e r m i n a t i o n became f i n a l and u n a p p e a l a b l e upon the 

e x p i r a t i o n of 30 days a f t e r ADIR sent AHI the n o t i f i c a t i o n 

l e t t e r on May 13, 2008. A l t h o u g h AHI was p e r m i t t e d t o a p p e a l 

ADIR's d e t e r m i n a t i o n of i t s 2009 b e n e f i t r a t i o , 1 i t l i m i t e d 

1ADIR a s s e r t s on appea l t h a t the t r i a l c o u r t d i d not have 
j u r i s d i c t i o n t o hear AHI's appea l from ADIR's d e c i s i o n because 
AHI f a i l e d t o t i m e l y f i l e an appea l from ADIR's d e c i s i o n i n 
2008 t h a t AHI was a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber. 
We conclude t h a t the t r i a l c o u r t had j u r i s d i c t i o n t o hear an 
app e a l by AHI from ADIR's d e c i s i o n r e g a r d i n g AHI's 2009 
b e n e f i t r a t i o and c o n t r i b u t i o n r a t e , yet i t was improper f o r 
the t r i a l c o u r t t o r e v e r s e ADIR's d e c i s i o n based on i t s 
f i n d i n g e r r o r w i t h ADIR's e a r l i e r d e t e r m i n a t i o n t h a t AHI was 
a s u c c e s s o r i n i n t e r e s t t o L i n d e n Lumber. In o t h e r words, the 
t r i a l c o u r t had j u r i s d i c t i o n t o hear the a p p e a l , but we 
r e v e r s e i t s judgment based on the substance of the a p p e a l , not 
i t s j u r i s d i c t i o n t o hear the same. To the e x t e n t AHI argues 
t h a t ADIR d i d not r a i s e the i s s u e of j u r i s d i c t i o n or the t r i a l 
c o u r t ' s i n a b i l i t y t o r e v e r s e based on ADIR's p r e v i o u s 
d e t e r m i n a t i o n t h a t AHI was a s u c c e s s o r i n i n t e r e s t t o L i n d e n 
Lumber b e f o r e the t r i a l c o u r t , we note t h a t ADIR made s i m i l a r 
arguments t o the t r i a l c o u r t b o t h d u r i n g the h e a r i n g and i n 
i t s postjudgment motion. 
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i t s argument i n the t r i a l c o u r t t o c h a l l e n g i n g ADIR's 

d e t e r m i n a t i o n t h a t i t was a s u c c e s s o r i n i n t e r e s t t o L i n d e n 

Lumber. We conclude t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g 

t h a t AHI's b e n e f i t r a t i o and unemployment-compensation 

c o n t r i b u t i o n r a t e f o r 2009 s h o u l d be r e c a l c u l a t e d based on i t s 

c o n c l u s i o n t h a t AHI i s not a s u c c e s s o r i n i n t e r e s t t o L i n d e n 

Lumber. We t h e r e f o r e r e v e r s e the t r i a l c o u r t ' s judgment and 

remand the cause t o the t r i a l c o u r t w i t h i n s t r u c t i o n s t h a t i t 

e n t e r a judgment i n f a v o r of ADIR. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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