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Estate of C.J. Wilson, deceased, et a l . 

v. 

Horace Berry et a l . 
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(CV-08-43) 

THOMAS, Judge. 

T h i s i s the second time these p a r t i e s have appeared i n 

t h i s c o u r t . W i l s o n v. B e r r y , 36 So. 3d 559 ( A l a . C i v . App. 

2009). The p e r t i n e n t f a c t s were s e t out i n W i l s o n : 
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"Horace E. B e r r y and C a r o l y n C. B e r r y own 
s e v e r a l c o n t i g u o u s p a r c e l s of r e a l e s t a t e i n F a y e t t e 
County ('the B e r r y p r o p e r t y ' ) . One p a r c e l of the 
B e r r y p r o p e r t y abuts one of two c o n t i g u o u s p a r c e l s 
of p r o p e r t y owned by the e s t a t e of C.J. W i l s o n ('the 
W i l s o n p r o p e r t y ' ) . A d i r t r o a d t r a v e r s e s from a 
county r o a d known as C o p r i c h Road a c r o s s a p o r t i o n 
of the W i l s o n p r o p e r t y and a c r o s s a s m a l l p o r t i o n of 
n e i g h b o r i n g p r o p e r t y b e f o r e i t reaches the B e r r y 
p r o p e r t y . The B e r r y s , and, b e f o r e them, Horace's 
f a t h e r , have used t h i s d i r t r oad t o h a u l t i m b e r , t o 
r e f o r e s t t h e i r p r o p e r t y , and t o o t h e r w i s e m a i n t a i n 
t h e i r p r o p e r t y f o r a p p r o x i m a t e l y 50 y e a r s . A t some 
p o i n t i n mid t o l a t e 2007, Noland W i l s o n , one of the 
h e i r s of C.J. W i l s o n , put a c a b l e a c r o s s the road, 
o b s t r u c t i n g the B e r r y s ' a c c e s s t o the road. 

"The B e r r y s sued the e s t a t e and the h e i r s of 
C.J. W i l s o n -- Noland W i l s o n , P a u l i n e W i l s o n , J.C. 
W i l s o n , R o b e l t o n W i l s o n , James R. W i l s o n , Benjamin 
W i l s o n , Eulene N a i l s , and E a r l i n e Brown ( r e f e r r e d t o 
c o l l e c t i v e l y as ' t h e W i l s o n defendants') -- a l l e g i n g 
t h a t t h e i r l a n d was l a n d l o c k e d , t h a t no o t h e r access 
t o a county r o a d from t h e i r l a n d was a v a i l a b l e , and 
t h a t t h e y had used and improved the road f o r ' n o t 
l e s s than 50 y e a r s . ' The day b e f o r e t r i a l , the 
B e r r y s amended t h e i r c o m p l a i n t t o s p e c i f i c a l l y 
a l l e g e t h a t t h e y were e n t i t l e d t o a p r e s c r i p t i v e 
easement i n the road. A f t e r a t r i a l , the t r i a l c o u r t 
e n t e r e d a judgment i n f a v o r of the B e r r y s d e c l a r i n g 
t h a t t h e y were e n t i t l e d t o a p r e s c r i p t i v e easement 
i n the r o a d . " 

W i l s o n , 36 So. 3d a t 560. 

Because the t e s t i m o n y a t t r i a l i n d i c a t e d t h a t the p a r t i e s 

b e l i e v e d t h a t the ro a d i n q u e s t i o n had been a p u b l i c roadway 

t h a t had been abandoned a t some p o i n t , we r e v e r s e d the t r i a l 

c o u r t ' s judgment because F a y e t t e County was an i n d i s p e n s a b l e 
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p a r t y t o the a c t i o n and had not been made a p a r t y below. I d . 

a t 561. As we e x p l a i n e d i n f o o t n o t e one of the o p i n i o n : 

" I n o r d e r t o change the c h a r a c t e r of a p u b l i c 
road, the r o a d must e i t h e r be v a c a t e d p u r s u a n t t o a 
s t a t u t o r y p r o c e d u r e , see A l a . Code 1975, § 23-4-2 
( s e t t i n g out procedure f o r a m u n i c i p a l i t y or county 
t o v a c a t e a p u b l i c road) and § 23-4-20 ( s e t t i n g out 
p rocedure by which a b u t t i n g landowners may v a c a t e a 
p u b l i c r o a d ) , or be abandoned. Kennedy v. H i n e s , 660 
So. 2d 1335, 1339 ( A l a . C i v . App. 1995) . The 
abandonment of a p u b l i c road may be a c c o m p l i s h e d by 
nonuse of the r o a d f o r a p e r i o d of 20 y e a r s o r , i n 
s i t u a t i o n s i n which another ro a d r e p l a c e s the road 
i n q u e s t i o n , by nonuse f o r a p e r i o d s h o r t e r than 20 
y e a r s . Walker v. Winston County Comm'n, 474 So. 2d 
1116, 1117 ( A l a . 1985); Kennedy, 660 So. 2d a t 1339. 
The p e r s o n c l a i m i n g the abandonment be a r s the burden 
of p r o v i n g nonuse f o r the r e q u i s i t e p e r i o d by c l e a r 
and c o n v i n c i n g e v i d e n c e . Walker, 474 So. 2d a t 1117; 
Kennedy, 660 So. 2d a t 1339. A l t h o u g h r e l e v a n t t o 
the abandonment i n q u i r y , ' [ c ] o u n t y maintenance i s 
not e s s e n t i a l t o the s t a t u s of a p u b l i c road.' 
Kennedy, 660 So. 2d a t 1339; see a l s o Walker, 474 
So. 2d a t 1117." 

I d . a t 560 n.1. 

On remand, F a y e t t e County was added as a p a r t y t o the 

a c t i o n . On March 29, 2010, John R. Gordon, the county 

a d m i n i s t r a t o r , f i l e d a motion t o d i s m i s s F a y e t t e County as a 

p a r t y on the b a s i s of h i s a t t a c h e d a f f i d a v i t , i n which he 

s t a t e d t h a t he, "or someone on [ h i s ] b e h a l f has a t [ h i s ] 

d i r e c t i o n , examined the r e c o r d s of F a y e t t e County, Alabama, 

and f i n d [ s i c ] t h a t F a y e t t e County does not own, nor has i t 
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ever owned, any i n t e r e s t i n and t o the p r o p e r t y which i s the 

s u b j e c t of t h i s l a w s u i t . " The t r i a l c o u r t d i s m i s s e d F a y e t t e 

County as a p a r t y on A p r i l 28, 2010, on the b a s i s of Gordon's 

motion t o d i s m i s s , and i t r e i t e r a t e d the f i n d i n g s i n i t s 

o r i g i n a l judgment r e g a r d i n g i t s d e t e r m i n a t i o n t h a t the B e r r y s 

were e n t i t l e d t o a p r e s c r i p t i v e easement. 

The e s t a t e of C.J. W i l s o n and C.J. W i l s o n ' s h e i r s ("the 

W i l s o n defendants") f i l e d a motion t o a l t e r , amend, or v a c a t e 

the judgment and a motion f o r a new t r i a l . A f t e r a h e a r i n g , 

a t which the W i l s o n d e fendants s p e c i f i c a l l y p o i n t e d out t o the 

t r i a l c o u r t t h a t the motion t o d i s m i s s F a y e t t e County was not 

f i l e d by a l i c e n s e d a t t o r n e y but i n s t e a d by the county 

a d m i n i s t r a t o r , the t r i a l c o u r t d e n i e d t h e i r postjudgment 

motions. The W i l s o n defendants a p p e a l e d t o the Alabama 

Supreme C o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

On a p p e a l , the W i l s o n defendants r a i s e s e v e r a l i s s u e s , 

i n c l u d i n g c h a l l e n g i n g the m e r i t s of the t r i a l c o u r t ' s 

c o n c l u s i o n t h a t the B e r r y s were e n t i t l e d t o a p r e s c r i p t i v e 

easement, a r g u i n g t h a t the t r i a l c o u r t e r r e d by d i s m i s s i n g 

F a y e t t e County when the motion s e e k i n g d i s m i s s a l was not f i l e d 
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by an a t t o r n e y r e p r e s e n t i n g F a y e t t e County, and a r g u i n g t h a t 

Gordon's a f f i d a v i t was f a u l t y because i t was based on h e a r s a y . 

We r e v e r s e the t r i a l c o u r t ' s judgment based on the second 

argument r a i s e d by the W i l s o n d e f e n d a n t s , and our r e s o l u t i o n 

o f t h a t t h r e s h o l d i s s u e a g a i n b a r s our c o n s i d e r a t i o n o f the 

m e r i t s o f the t r i a l c o u r t ' s judgment. 

A l t h o u g h no Alabama case has d i r e c t l y c o n s i d e r e d whether 

a county, which i s d e c l a r e d t o be "a body c o r p o r a t e " by A l a . 

Code 1975, § 11-1-2, may be r e p r e s e n t e d i n c o u r t by someone 

o t h e r than a l i c e n s e d a t t o r n e y , t h i s c o u r t and our supreme 

c o u r t have l o n g h e l d t h a t a c o r p o r a t i o n may not be r e p r e s e n t e d 

i n a c o u r t o f law by one o f i t s o f f i c e r s and must i n s t e a d be 

r e p r e s e n t e d by a l i c e n s e d a t t o r n e y . A-OK C o n s t r . Co v. C a s t l e  

C o n s t r . Co., 594 So. 2d 53 ( A l a . 1992); Ex p a r t e Lamberth, 242 

A l a . 165, 167, 5 So. 2d 622, 623 (1942); Stage Door Dev., I n c .  

v. B r o a d c a s t Music, I n c . , 698 So. 2d 787 ( A l a . C i v . App. 

1997); but see P r o g r e s s Indus., I n c . v. W i l s o n , [Ms. 1080578, 

June 30, 2010] ___ So. 3d ___ , ___ ( A l a . 2010) ( h o l d i n g t h a t 

a f i l i n g by a n o n a t t o r n e y on b e h a l f o f a c o r p o r a t i o n may be 

c o n s i d e r e d an "appearance" f o r purposes o f R u l e 5 5 ( b ) ( 2 ) , A l a . 

R. C i v . P.). As our supreme c o u r t has e x p l a i n e d , the 
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r a t i o n a l e b e h i n d p r o h i b i t i n g a n o n a t t o r n e y from r e p r e s e n t i n g 

the i n t e r e s t s o f a s e p a r a t e l e g a l e n t i t y p r o t e c t s the p u b l i c 

i n t h r e e ways: 

"(1) by p r o t e c t i n g c i t i z e n s from i n j u r y caused by 
i g n o r a n c e and l a c k o f s k i l l on the p a r t o f those who 
are u n t r a i n e d and i n e x p e r i e n c e d i n the law; (2) by 
p r o t e c t i n g the c o u r t s i n t h e i r a d m i n i s t r a t i o n o f 
j u s t i c e f r o m the i n t e r f e r e n c e o f those who are 
u n l i c e n s e d and are not o f f i c e r s o f the c o u r t ; and 
(3) by p r e v e n t i n g the u n s c r u p u l o u s from u s i n g the 
l e g a l system f o r t h e i r own purposes t o the d e t r i m e n t 
o f the system and o f those who may unknowingly r e l y 
on them." 

Ex p a r t e Ghafary, 738 So. 2d 778, 779 ( A l a . 1998). We can 

c o n c e i v e of no reason t o t r e a t a county, which i s c o n s i d e r e d 

a c o r p o r a t e body and i s thus a s e p a r a t e l e g a l e n t i t y , 

d i f f e r e n t l y than any o t h e r c o r p o r a t i o n . C e r t a i n l y the 

i n t e r e s t s of the p u b l i c , and e s p e c i a l l y the i n t e r e s t s of the 

r e s i d e n t s of the p a r t i c u l a r county, c o u l d be j e o p a r d i z e d by 

a l l o w i n g a n o n a t t o r n e y o f f i c i a l t o appear on the county's 

b e h a l f and p o s s i b l y t o b i n d the county t o a l e g a l p o s i t i o n 

t h a t the county might be b e t t e r o f f not assuming. 

Our supreme c o u r t has f u r t h e r d e s c r i b e d a p l e a d i n g f i l e d 

by a n o n a t t o r n e y on b e h a l f of a s e p a r a t e l e g a l e n t i t y as a 

" n u l l i t y . " Ex p a r t e Ghafary, 738 So. 2d a t 781; see a l s o  

P r o g r e s s Indus., So. 3d a t ("This c o u r t has thus h e l d 
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t h a t a p l e a d i n g f i l e d by a n o n - a t t o r n e y engaging i n the 

u n a u t h o r i z e d p r a c t i c e of law i n p u r p o r t i n g t o r e p r e s e n t a 

s e p a r a t e l e g a l e n t i t y i s a n u l l i t y . " ) , and Ex p a r t e Lamberth, 

242 A l a . a t 167, 5 So. 2d a t 623-24 ( o r d e r i n g the t r i a l c o u r t 

t o v a c a t e i t s o r d e r denying the p l a i n t i f f ' s motion t o s t r i k e 

the answer of a c o r p o r a t i o n f i l e d by the c o r p o r a t i o n ' s 

p r e s i d e n t ) . Thus, we conclude t h a t the motion t o d i s m i s s 

F a y e t t e County as a p a r t y , f i l e d by county a d m i n i s t r a t o r 

Gordon, a n o n a t t o r n e y , was a n u l l i t y and, t h u s , t h a t F a y e t t e 

County, a l t h o u g h i t a r g u a b l y has appeared i n the a c t i o n , see 

Pr o g r e s s Indus. , So. 3d a t , has not y e t a s s e r t e d a 

p o s i t i o n i n the l i t i g a t i o n . 

We t h e r e f o r e r e v e r s e the t r i a l c o u r t ' s judgment and 

remand the cause f o r the t r i a l c o u r t t o s e t a s i d e i t s 

d i s m i s s a l of F a y e t t e County as a p a r t y , f o r F a y e t t e County t o 

appear i n the a c t i o n through an a t t o r n e y , f o r the i s s u e s 

whether and when the road was abandoned by the county t o be 

determined based on ev i d e n c e p r e s e n t e d by the county and the 

o t h e r p a r t i e s , and f o r the t r i a l c o u r t t o e n t e r a judgment 

based on i t s d e t e r m i n a t i o n r e g a r d i n g the s t a t u s of the road. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 
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Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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