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PITTMAN, Judge. 

The C i t y of Montgomery ("the C i t y " ) appeals from a 

judgment, e n t e r e d a f t e r an ore tenus p r o c e e d i n g , of the 

Montgomery C i r c u i t C ourt e n t e r e d i n f a v o r of the p l a i n t i f f , 

Mary Ann P a t t e r s o n , i n her c i v i l a c t i o n a g a i n s t t h e C i t y i n 
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which she a s s e r t e d a s i n g l e n e g l i g e n c e c l a i m ; the t r i a l c o u r t 

r u l e d t h a t the p l a i n t i f f s h o u l d r e c o v e r $35,500 from the C i t y , 

a damages amount p l a c i n g the C i t y ' s a p p e a l w i t h i n t h i s c o u r t ' s 

e x c l u s i v e a p p e l l a t e j u r i s d i c t i o n under A l a . Code 1975, § 12-3¬

10. We r e v e r s e the t r i a l c o u r t ' s judgment and remand the 

cause f o r the e n t r y of a judgment d i s m i s s i n g the p l a i n t i f f ' s 

a c t i o n . 

The p l a i n t i f f sued the C i t y i n November 2008, a l l e g i n g i n 

her c o m p l a i n t t h a t she had been i n j u r e d w h i l e a t t e n d i n g a 

f o o t b a l l game i n November 2006 t h a t had been p l a y e d a t a 

f o o t b a l l s tadium o p e r a t e d by the C i t y , Cramton B o w l ; the 

c o m p l a i n t f u r t h e r a l l e g e d t h a t , w h i l e the p l a i n t i f f was 

s t a n d i n g i n a c o n c e s s i o n - s t a n d l i n e a t t h a t f a c i l i t y on the 

date i n q u e s t i o n , an overhead window c o v e r i n g c o l l a p s e d , 

s t r i k i n g her head. The p l a i n t i f f a l s o a v e r r e d i n her 

c o m p l a i n t t h a t her i n j u r i e s were the r e s u l t of the C i t y ' s 

n e g l i g e n c e and t h a t she had f i l e d a v e r i f i e d c l a i m w i t h the 

C i t y i n F e b r u a r y 2007 f o r compensation t h e r e f o r . 1 The C i t y 

1Two s e c t i o n s of the Alabama Code, taken t o g e t h e r , r e q u i r e 
the presentment of such a c l a i m w i t h i n s i x months of the 
a c c r u a l of a t o r t cause of a c t i o n a g a i n s t a m u n i c i p a l body as 
a p r e r e q u i s i t e t o the f i l i n g of a c i v i l a c t i o n a s s e r t i n g t h a t 
c l a i m . See A l a . Code 1975, §§ 11-47-23 and 11-47-192. 
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f i l e d a motion t o d i s m i s s a l l e g i n g t h a t the p l a i n t i f f ' s 

c o m p l a i n t f a i l e d t o s t a t e a c l a i m , r e l y i n g upon s t a t u t e s 

l i m i t i n g l i a b i l i t y of owners of premises used f o r s p o r t i n g or 

r e c r e a t i o n a l purposes (see A l a . Code 1975, §§ 35-11-22 and 35¬

1 1 - 2 3 ) ; however, t h a t motion was d e n i e d . The C i t y then 

answered the c o m p l a i n t , a s s e r t i n g t h o s e s t a t u t e s as 

a f f i r m a t i v e d e f e n s e s . The C i t y t h e r e a f t e r moved f o r a summary 

judgment, a g a i n r e l y i n g upon the r e c r e a t i o n a l - u s e s t a t u t e s ; 

t h a t motion was a l s o denied.3 

The t r i a l c o u r t then h e l d an ore tenus p r o c e e d i n g on the 

m e r i t s of the p l a i n t i f f ' s c l a i m . A f t e r the p l a i n t i f f had 

t e s t i f i e d and her c o u n s e l had r e s t e d , the C i t y , c i t i n g A l a . 

Code 1975, § 11-47-190, as w e l l as the r e c r e a t i o n a l - u s e 

s t a t u t e s , o r a l l y sought a " d i r e c t e d v e r d i c t " ( a c t u a l l y , o r a l l y 

r e q u e s t e d the e n t r y of a judgment on p a r t i a l f i n d i n g s ; see 

Rule 5 2 ( c ) , A l a . R. C i v . P., and Ragsdale v. Ragsdale , 991 So. 

2d 770, 772 & n.1 ( A l a . C i v . App. 2008)) i n i t s f a v o r , 

a s s e r t i n g t h a t the p l a i n t i f f had f a i l e d t o show t h a t any 

agent, o f f i c e r , or employee i n the l i n e and scope of work f o r 

the C i t y had a c t e d i n a n e g l i g e n t manner. The t r i a l c o u r t 

d e n i e d the C i t y ' s r e q u e s t , and the C i t y then p r e s e n t e d i t s 
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case. At the c l o s e of the t r i a l , the C i t y a g a i n r a i s e d the 

s t a t u t e s i t had c i t e d i n i t s r e q u e s t f o r a " d i r e c t e d v e r d i c t " 

as a b a s i s f o r a judgment i n i t s f a v o r . The t r i a l c o u r t 

t h e r e a f t e r r e n d e r e d a judgment i n f a v o r of the p l a i n t i f f , 

awarding her $35,500 i n damages. 

Because the a p p l i c a t i o n of A l a . Code 1975, § 11-47-190, 

i s p l a c e d s q u a r e l y i n i s s u e by the p a r t i e s , we quote from i t s 

p e r t i n e n t p o r t i o n s a t l e n g t h : 

"No c i t y or town s h a l l be l i a b l e f o r damages f o r 
i n j u r y done t o or wrong s u f f e r e d by any person or 
c o r p o r a t i o n , u n l e s s such i n j u r y or wrong was done or 
s u f f e r e d t h r o u g h the n e g l e c t , c a r e l e s s n e s s , or 
u n s k i l l f u l n e s s of some agent, o f f i c e r , or employee 
of the m u n i c i p a l i t y engaged i n work t h e r e f o r and 
w h i l e a c t i n g i n the l i n e of h i s or her duty, or 
u n l e s s the s a i d i n j u r y or wrong was done or s u f f e r e d 
t hrough the n e g l e c t or c a r e l e s s n e s s or f a i l u r e t o 
remedy some d e f e c t i n the s t r e e t s , a l l e y s , p u b l i c 
ways, or b u i l d i n g s a f t e r the same had been c a l l e d t o 
the a t t e n t i o n of the c o u n c i l or o t h e r g o v e r n i n g body 
or a f t e r the same had e x i s t e d f o r such an 
un r e a s o n a b l e l e n g t h of time as t o r a i s e a 
presumption of knowledge of such d e f e c t on the p a r t 
of t he c o u n c i l or o t h e r g o v e r n i n g body " 

Speaking e i g h t y e a rs a f t e r the i n c o r p o r a t i o n of the 

p r e d e c e s s o r of § 11-47-190 i n t o the 1907 Alabama Code, J u s t i c e 

Thomas C. M c C l e l l a n summarized the e f f e c t of the s t a t u t e : 

"By Code 1907, § 1273 [now c o d i f i e d a t A l a . Code 
1975, § 11-47-190], the l i a b i l i t y of m u n i c i p a l i t i e s 
f o r damages f o r i n j u r i e s done or s u f f e r e d i s l i m i t e d 
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to two d i s t i n c t c l a s s e s of n e g l i g e n t misconduct or 
o m i s s i o n , v i z . : (a) Where the wrong done or s u f f e r e d 
was the p r o x i m a t e r e s u l t of c u l p a b l e a c t or o m i s s i o n 
of some agent, o f f i c e r , or employee engaged, w i t h i n 
the l i n e of h i s duty, i n the m u n i c i p a l i t y ' s s e r v i c e ; 
(b) where the wrong done or s u f f e r e d was the 
pr o x i m a t e r e s u l t of c u l p a b l e m u n i c i p a l o m i s s i o n ' t o 
remedy some d e f e c t i n the s t r e e t s , a l l e y s , p u b l i c 
ways, or b u i l d i n g s , a f t e r t he same ( i . e . , d e f e c t as 
d e f i n e d ) has been c a l l e d t o the a t t e n t i o n of the 
c o u n c i l , or a f t e r the same ( i . e . , d e f e c t as d e f i n e d ) 
had e x i s t e d f o r such u n r e a s o n a b l e l e n g t h of time as 
to r a i s e a presumption of knowledge of such d e f e c t 
on the p a r t of the c o u n c i l . ' ... I n the f i r s t c l a s s 
(a) are wrongs or i n j u r i e s r e s u l t i n g from n e g l i g e n c e 
of agents, e t c . , of the m u n i c i p a l i t y , c o n s i s t e n t 
w i t h the d o c t r i n e of [ r e s p o n d e a t ] s u p e r i o r ; and i n 
the second c l a s s (b) are wrong[s] or i n j u r i e s f o r 
which the m u n i c i p a l i t i e s are o n l y l i a b l e f o r 
c u l p a b l e n e g l e c t t o remedy a c o n d i t i o n n e g l i g e n t l y 
c r e a t e d or made or a l l o w e d t o e x i s t by a person or 
c o r p o r a t i o n not r e l a t e d i n s e r v i c e t o the 
m u n i c i p a l i t y — a s t r a n g e r t o the m u n i c i p a l s e r v i c e 
or f u n c t i o n . " 

C i t y of Birmingham v. C a r l e , 191 A l a . 539, 541-42, 68 So. 22, 

23 (1915); a c c o r d E l l i s o n v. Town of B r o o k s i d e , 481 So. 2d 

890, 891-92 ( A l a . 1985). 

In a t t a c k i n g the c o r r e c t n e s s of the t r i a l c o u r t ' s 

judgment, the C i t y a s s e r t s t h a t l i a b i l i t y c o u l d not p r o p e r l y 

a t t a c h under the f i r s t of the two s t a t u t o r y c l a s s e s of 

l i a b i l i t y because, the C i t y s a y s , the p l a i n t i f f f a i l e d t o 

p r e s e n t e v i d e n c e d e m o n s t r a t i n g t h a t an agent, o f f i c e r , or 

employee of the C i t y , t hrough n e g l i g e n c e , c a r e l e s s n e s s , or 
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u n s k i l l f u l n e s s , caused her i n j u r y so as t o w a r r a n t a p p l i c a t i o n 

of the d o c t r i n e of respondeat s u p e r i o r . The C i t y f u r t h e r 

a s s e r t s t h a t l i a b i l i t y c o u l d not p r o p e r l y a t t a c h under the 

second of the two s t a t u t o r y c l a s s e s of l i a b i l i t y because, the 

C i t y s ays, the p l a i n t i f f f a i l e d t o p r e s e n t e v i d e n c e 

d e m o n s t r a t i n g t h a t the C i t y ' s g o v e r n i n g body had a c t u a l or 

c o n s t r u c t i v e n o t i c e of the e x i s t e n c e of a d e f e c t i v e c o n d i t i o n 

a t Cramton Bowl. In response, the p l a i n t i f f contends t h a t she 

adduced s u b s t a n t i a l e v i d e n c e of the " n e g l i g e n c e of [ m u n i c i p a l ] 

employees a r i s i n g w i t h i n the l i n e and scope of t h e i r 

employment" ( i . e . , conduct f a l l i n g w i t h i n the f i r s t s t a t u t o r y 

c l a s s of m u n i c i p a l l i a b i l i t y ) ; she then p o s i t s t h a t because, 

i n her view, the C i t y or i t s employees " a f f i r m a t i v e l y c r e a t e d 

the dangerous c o n d i t i o n " so as t o o b v i a t e the need f o r n o t i c e , 

the p l a i n t i f f was not r e q u i r e d t o demonstrate t h a t the C i t y 

had a c t u a l or c o n s t r u c t i v e knowledge of a d e f e c t under the 

second prong. In o t h e r words, we do not p e r c e i v e the 

p l a i n t i f f t o contend t h a t the C i t y i s l i a b l e under the second 

prong because of a f a i l u r e t o remedy a dangerous c o n d i t i o n 

a f t e r h a v i n g n o t i c e t h e r e o f ; r a t h e r , we view the p l a i n t i f f as 
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c o n t e n d i n g s o l e l y t h a t the C i t y i s l i a b l e under p r i n c i p l e s of 

respondeat s u p e r i o r under the f i r s t p r o n g . 2 

"The f o u r well-known elements n e c e s s a r y f o r r e c o v e r y i n 

any n e g l i g e n c e a c t i o n a r e : (1) e x i s t e n c e of a duty on the p a r t 

of the defendant; (2) a b r e a c h of t h a t duty; (3) e x i s t e n c e of 

a c a u s a l r e l a t i o n s h i p between the defendant's conduct and the 

p l a i n t i f f ' s i n j u r y ; and (4) a r e s u l t i n g i n j u r y t o the 

p l a i n t i f f . " Chatman v. C i t y of P r i c h a r d , 431 So. 2d 532, 533 

( A l a . 1983). Because the p l a i n t i f f i n t h i s case sought t o 

a f f i x l i a b i l i t y upon the C i t y f o r the a l l e g e d conduct of one 

or more of the C i t y ' s a l l e g e d agents or employees, 3 she bore 

not o n l y the common-law burden of d e m o n s t r a t i n g t h a t t h a t 

a l l e g e d agent or employee would be l i a b l e t o her i n a 

n e g l i g e n c e a c t i o n , see Stephens v. C i t y of B u t l e r , 509 F. 

2Our c o n c l u s i o n t h a t the p l a i n t i f f ' s c l a i m i s based upon 
respondeat s u p e r i o r r a t h e r than a f a i l u r e t o remedy a 
dangerous c o n d i t i o n thus r e n d e r s moot the q u e s t i o n whether, as 
the p l a i n t i f f contends, the C i t y has i m p r o p e r l y r a i s e d f o r the 
f i r s t t ime on a p p e a l the i s s u e whether the C i t y ' s g o v e r n i n g 
body was p l a c e d on s u f f i c i e n t n o t i c e t o w a r r a n t l i a b i l i t y 
under the second prong of § 11-47-190. 

3A p a r t y , such as the p l a i n t i f f i n t h i s case, i s p e r m i t t e d 
by s t a t u t e t o a l l e g e i n any p l e a d i n g t h a t another p a r t y , such 
as the C i t y , committed an a c t and t o prove t h a t t h a t p a r t y ' s 
employee or agent a c t u a l l y committed the a c t a t i s s u e . See 
A l a . Code 1975, § 6-5-300. 
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Supp. 2d 1098, 1116 (S.D. A l a . 2007), a f f ' d , 261 Fed. Appx. 

240 (11th C i r . 2008) (not s e l e c t e d f o r p u b l i c a t i o n i n the 

F e d e r a l R e p o r t e r ) , but a l s o the burden of d e m o n s t r a t i n g (a) 

t h a t the a l l e g e d agent or employee was, i n f a c t , an agent or 

an employee of the C i t y ; and (b) t h a t the a c t o r ' s conduct 

amounted t o , i n the words of § 11-47-190, " n e g l e c t , 

c a r e l e s s n e s s , or u n s k i l l f u l n e s s ... [ w h i l e ] engaged i n work" 

f o r the C i t y (a requirement t h a t negates the p o t e n t i a l f o r 

v i c a r i o u s m u n i c i p a l l i a b i l i t y as t o i n t e n t i o n a l t o r t c l a i m s as 

w e l l as t o c l a i m s based upon conduct committed by a c i t y ' s 

agents or employees amounting t o wantonness). See Stephens, 

509 F. Supp. 2d a t 1116. Of c o u r s e , the f a c t t h a t the t r i a l 

c o u r t e n t e r e d a judgment i n f a v o r of the p l a i n t i f f , by 

i m p l i c a t i o n , i n d i c a t e s t h a t t h a t c o u r t deemed each of those 

elements t o have been met. See F r a n k l i n v. C i t y of Athens, 

938 So. 2d 950, 953 ( A l a . C i v . App. 2005) ( p l u r a l i t y o p i n i o n 

q u o t i n g C a l v e r t F i r e I n s . Co. v. Green, 278 A l a . 673, 677, 180 

So. 2d 269, 273 (1965), f o r the p r o p o s i t i o n t h a t , i n an a c t i o n 

i n v o l v i n g a n e g l i g e n c e c l a i m , " ' [ t ] h e absence of any one ... 

[element] r e n d e r s a c o m p l a i n t bad or the e v i d e n c e 

i n s u f f i c i e n t ' " ) , a f f ' d , 938 So. 2d 959 ( A l a . 2006). 
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V i e w i n g the r e c o r d i n a l i g h t most f a v o r a b l e t o the 

p l a i n t i f f , as we must (see D r i v e r v. H i c e , 618 So. 2d 129, 131 

(A l a . C i v . App. 1993)), we note the f o l l o w i n g p e r t i n e n t f a c t s . 

The p l a i n t i f f , who h e l d season t i c k e t s t o Alabama S t a t e 

U n i v e r s i t y home f o o t b a l l games, a r r i v e d v i a automobile a t a 

f o o t b a l l game i n November 2006 w i t h a n e i g h b o r ; she p a i d t o 

park i n the m u n i c i p a l p a r k i n g l o t a d j a c e n t t o Cramton Bowl and 

e n t e r e d t he stadium. Once i n s i d e the stadium g a t e s , the 

p l a i n t i f f d e c i d e d t o purchase some t o r t i l l a c h i p s , cheese, and 

a s o f t d r i n k , and she p l a c e d an o r d e r f o r those items a t a 

stadium c o n c e s s i o n - s t a n d window. As the p l a i n t i f f handed 

c u r r e n c y through the window t o the c o n c e s s i o n a t t e n d a n t t o pay 

f o r t h a t o r d e r , the p l a i n t i f f ' s head was s t r u c k by a " r e a l 

t h i c k board" t h a t had been l o c a t e d over the p l a i n t i f f ' s head, 

a p p r o x i m a t e l y 10 f e e t above the stadium f l o o r a t t h a t 

l o c a t i o n ; the p l a i n t i f f was stunned f o r a few minutes by the 

impact of the blow. 

The s o l e e v i d e n c e adduced by the p l a i n t i f f c o n c e r n i n g any 

p o t e n t i a l i n v o l v e m e n t by a C i t y employee i n c o n n e c t i o n w i t h 

the i n c i d e n t was her t e s t i m o n y t h a t , b e f o r e she had l e f t the 

c o n c e s s i o n s t a n d , "a young man," who " e v i d e n t l y was wor k i n g 
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w i t h the c o n c e s s i o n s t a n d , " approached her and t o l d her t o 

" s t a n d r i g h t [ t ] h e r e " because he was "going t o get [ h i s ] 

s u p e r v i s o r . " The p l a i n t i f f a l s o t e s t i f i e d t h a t the man had 

i d e n t i f i e d h i m s e l f as a worker f o r the C i t y named "Mr. Hooks." 

The p l a i n t i f f s t a t e d t h a t she c o u l d not remember the name of 

the s u p e r v i s o r , whom she d e s c r i b e d as b e i n g a "white male," 

but she d i d s t a t e t h a t she had attempted t o remain a t the game 

f o l l o w i n g the i n j u r y u n t i l the p a i n i n her head became 

un b e a r a b l e , a f t e r which she sought m e d i c a l a t t e n t i o n a t l o c a l 

h o s p i t a l s . 

In d e n y ing the C i t y ' s o r a l r e q u e s t f o r a judgment on 

p a r t i a l f i n d i n g s , the t r i a l c o u r t r e l i e d upon the p l a i n t i f f ' s 

t e s t i m o n y t h a t "Mr. Hooks" had s a i d t h a t he was a m u n i c i p a l 

employee and t h a t " [ h ] e was g o i n g t o get a s u p e r v i s o r , " and 

t h a t c o u r t suggested t h a t "[s]omebody caused" the boa r d over 

the c o n c e s s i o n - s t a n d window t o f a l l . The t r i a l c o u r t f u r t h e r 

i n v o k e d , sua sponte, the d o c t r i n e of r e s i p s a l o q u i t u r i n 

o p i n i n g t h a t "whoever was i n charge of ... o p e r a t i o n of the 

s t a n d and the [board] f e l l , i t was n e g l i g e n c e on somebody's 

p a r t , " and the c o u r t r u l e d t h a t " i f Hooks works f o r the C i t y 
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and goes and gets h i s s u p e r v i s o r who works f o r the C i t y , t h a t 

g e t s [the p l a i n t i f f ] p a s t [the C i t y ' s ] motion." 

In C a r r i o v. Denson, 689 So. 2d 121, 123 ( A l a . C i v . App. 

1996), we no t e d t h a t r e s i p s a l o q u i t u r , a d o c t r i n e whose name 

means "'the t h i n g speaks f o r i t s e l f , ' " " e s s e n t i a l l y a l l o w s a 

p a r t y t o prove n e g l i g e n c e by u s i n g c i r c u m s t a n t i a l e v i d e n c e " 

and t h a t , " [ u ] n d e r c e r t a i n c i r c u m s t a n c e s , the f a c t - f i n d e r can 

i n f e r n e g l i g e n c e from s u r r o u n d i n g f a c t s i f the e x a c t cause of 

an i n j u r y i s unknown or unknowable" because of the o p e r a t i o n 

of the d o c t r i n e . In t h i s case, because the i n s t r u m e n t a l i t y 

t h a t caused the p l a i n t i f f ' s i n j u r y i s u n d i s p u t e d l y known — a 

boar d t h a t f e l l from above a c o n c e s s i o n - s t a n d window — the 

a p p l i c a t i o n of the d o c t r i n e depends upon p r o o f of the 

f o l l o w i n g t h r e e elements: 

"'(1) [T]he defendant must have had f u l l management 
and c o n t r o l of the i n s t r u m e n t a l i t y which caused the 
i n j u r y ; (2) the c i r c u m s t a n c e s must be such t h a t 
a c c o r d i n g t o common knowledge and e x p e r i e n c e of 
mankind the a c c i d e n t c o u l d not have happened i f 
those h a v i n g c o n t r o l of the management had not been 
n e g l i g e n t ; (3) the p l a i n t i f f ' s i n j u r y must have 
r e s u l t e d from the a c c i d e n t . ' " 

I d . ( q u o t i n g K h i r i e h v. S t a t e Farm Mut. Auto. I n s . Co., 594 

So. 2d 1220, 1223 ( A l a . 1992)). 
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The o n l y p e r s o n a c t u a l l y i d e n t i f i e d by the p l a i n t i f f as 

an agent of the C i t y i n t h i s case, "Mr. Hooks," i s d e s c r i b e d 

by her as b e i n g a c o n c e s s i o n - s t a n d worker who e n t e r e d her 

presence and then l e f t her presence i n o r d e r t o n o t i f y a 

s u p e r i o r . A c c o r d i n g t o t e s t i m o n y adduced d u r i n g the C i t y ' s 

p r e s e n t a t i o n of e v i d e n c e , however, the c o n c e s s i o n s t a n d i s 

o p e r a t e d by employees of the C i t y ' s f o o d - s e r v i c e s department, 

a department t h a t was i d e n t i f i e d as b e i n g s e p a r a t e from the 

C i t y ' s p a r k s - a n d - r e c r e a t i o n department (which p r o v i d e s the 

Cramton Bowl f a c i l i t y t o l o c a l e d u c a t i o n a l i n s t i t u t i o n s t o 

u s e ) . N o t a b l y , n o t h i n g i n the r e c o r d i n t h i s case i n d i c a t e s 

the p r e c i s e j o b r e s p o n s i b i l i t i e s of "Mr. Hooks," much l e s s 

t h a t he was employed by the C i t y t o be r e s p o n s i b l e f o r 

i n s p e c t i n g or s e c u r i n g boards l o c a t e d above c o n c e s s i o n stands 

i n Cramton Bowl. Indeed, as the C i t y notes i n i t s opening 

b r i e f , the r e c o r d a l s o l a c k s any evi d e n c e showing p r e c i s e l y 

how the boa r d had been s e c u r e d when i t had been p l a c e d i n i t s 

i n i t i a l p o s i t i o n above the p l a i n t i f f (whether by a c h a i n , a 

rope, a l a t c h , or o t h e r means), and t h e r e i s l i k e w i s e no 

evi d e n c e r e v e a l i n g t h a t "Mr. Hooks" or some o t h e r employee or 

agent of the C i t y p u l l e d down the boa r d onto the p l a i n t i f f ' s 
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head or i m p r o p e r l y s e c u r e d t he b o a r d above her head on the 

day of her i n j u r y . 

The t r i a l c o u r t d i d not b e l i e v e those e v i d e n t i a r y 

o m i s s i o n s were f a t a l t o the p l a i n t i f f ' s case, s t a t i n g t h a t 

" [ i ] f the C i t y was managing the c o n c e s s i o n s t a n d ... [and] i f 

the [board] f e l l as a r e s u l t of not meeting a r e a s o n a b l e 

s t a n d a r d of s e c u r i n g t he [ b o a r d ] , " the p l a i n t i f f was e n t i t l e d 

t o r e c o v e r . In making t h a t statement, however, the t r i a l 

c o u r t assumed a f a c t not i n e v i d e n c e : t h a t the b o a r d a c t u a l l y 

f e l l because some employee or agent of the C i t y a c t e d i n a 

manner t o b r e a c h a s t a n d a r d of care owed t o the p l a i n t i f f by 

f a i l i n g t o p r o p e r l y s e c u r e the b o a r d so t h a t i t would not f a l l 

and h i t c o n c e s s i o n - s t a n d customers. A l t h o u g h the d o c t r i n e of 

re s i p s a l o q u i t u r can, i n a p p r o p r i a t e c a s e s , p e r m i t an 

i n f e r e n c e t h a t a n e g l i g e n t a c t must have o c c u r r e d and t h a t 

o n l y the defendant c o u l d have committed i t , the d o c t r i n e 

r e q u i r e s t h a t the i n c i d e n t c o u l d not have happened i f th o s e 

h a v i n g c o n t r o l of the management had not been n e g l i g e n t : 

" ' [ i ] f one can r e a s o n a b l y c o n c l ude t h a t the a c c i d e n t c o u l d 

have happened w i t h o u t any n e g l i g e n c e on the p a r t of the 

d e f e n d a n t [ ] , then the r e s i p s a l o q u i t u r [ d o c t r i n e ] does not 
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a p p l y . ' " Edosomwan v. A.B.C. Daycare & K i n d e r g a r t e n , I n c . , 32 

So. 3d 591, 594 ( A l a . C i v . App. 2009) ( q u o t i n g Ex p a r t e  

C r a b t r e e Indus. Waste, I n c . , 728 So. 2d 155, 158 ( A l a . 1998)). 

Here, because of the p a u c i t y of e v i d e n c e adduced by the 

p l a i n t i f f , i t i s not p r o p e r t o c o n c l ude t h a t the b o a r d t h a t 

s t r u c k the p l a i n t i f f c o u l d have f a l l e n o n l y because of the 

n e g l i g e n c e of "Mr. Hooks" or some o t h e r employee or agent of 

the C i t y . For example, the b o a r d c o u l d had been h e l d i n p l a c e 

by a rope t h a t gave way because of a m a n u f a c t u r i n g d e f e c t , by 

a c h a i n t h a t p u l l e d away from a hook because of a sudden and 

u n p r e d i c t a b l e gust of wind, or by a m e t a l l a t c h t h a t l o s t 

i n t e r n a l s t r u c t u r a l i n t e g r i t y i n a manner t h a t was i n v i s i b l e 

t o an o b s e r v e r . Because i t was not shown i n t h i s case t h a t 

the i n c i d e n t i n which the p l a i n t i f f was i n j u r e d c o u l d have 

o c c u r r e d o n l y because of n e g l i g e n c e on the p a r t of an agent or 

employee of the C i t y , we cannot agree w i t h the t r i a l c o u r t ' s 

i n v o c a t i o n of the d o c t r i n e of r e s i p s a l o q u i t u r t o s u p p l y the 

n e c e s s a r y element of " n e g l e c t , c a r e l e s s n e s s , or 

u n s k i l l f u l n e s s " on the p a r t of such an employee or agent 

committed i n the l i n e and scope of h i s or her employment i n 

o r d e r t o a f f i x l i a b i l i t y upon the C i t y . In the absence of 
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p r o o f of a n e g l i g e n t a c t committed by a pers o n as t o whom the 

C i t y may p r o p e r l y be h e l d v i c a r i o u s l y l i a b l e or p r o o f from 

which such an i n f e r e n c e c o u l d p r o p e r l y have been drawn, the 

p l a i n t i f f was not e n t i t l e d t o r e c o v e r under § 11-47-190. 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g i t s judgment 

i n f a v o r of the p l a i n t i f f . That judgment i s r e v e r s e d , and the 

cause i s remanded f o r the t r i a l c o u r t t o e n t e r a judgment i n 

f a v o r of the C i t y . 

REVERSED AND REMANDED. 

Thomas, J . , co n c u r s . 

Thompson, P.J., and Bryan and Moore, J J . , concur i n the 

r e s u l t , w i t h o u t w r i t i n g s . 
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