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J o e l Gunn and Donna Gunn 

v. 

KFC U.S. P r o p e r t i e s , Inc., et a l . 

Appeal from Montgomery C i r c u i t Court 
(CV-09-900545) 

BRYAN, J u d g e . 

J o e l Gunn ( " J o e l " ) and h i s w i f e Donna Gunn ("Donna") 

a p p e a l f r o m a summary judgment e n t e r e d i n f a v o r o f KFC U.S. 

P r o p e r t i e s , I n c . ; KFC C o r p o r a t i o n ; Yum! B r a n d s , I n c . ; and 

F r a n k S c h i l l e c i , t h e owner o f a KFC r e s t a u r a n t l o c a t e d i n 

Montgomery ( c o l l e c t i v e l y " K F C " ) . We a f f i r m . 



2090980 

V i e w i n g t h e f a c t s i n t h e l i g h t most f a v o r a b l e t o t h e 

Gunns, t h e nonmovants, as we a r e r e q u i r e d t o do on an a p p e a l 

f r o m a summary j u d g m e n t , Hanners v. B a l f o u r G u t h r i e , I n c . , 564 

So. 2d 412, 4 1 3 ( A l a . 1 9 9 0 ) , we n o t e t h e f o l l o w i n g f a c t s . On 

May 6, 2007, Donna p u r c h a s e d some c h i c k e n a t a KFC r e s t a u r a n t 

l o c a t e d i n Montgomery, and she t o o k t h e c h i c k e n home. Donna 

and J o e l a t e some o f t h e c h i c k e n t h a t n i g h t . A f t e r w a r d s , 

Donna p l a c e d t h e r e m a i n d e r o f t h e c h i c k e n i n a p l a s t i c b ag and 

p l a c e d i t i n a r e f r i g e r a t o r . The n e x t day, J o e l t o o k t h e 

c h i c k e n t o work w i t h h im t o e a t as a s n a c k . W h i l e a t work, 

J o e l removed a p i e c e o f c h i c k e n f r o m t h e b a g and d i s c o v e r e d 

what he d e s c r i b e d as a human t o o t h embedded i n t h e c r u s t o f 

t h e c h i c k e n . He d i d n o t t a k e a b i t e o f t h e p i e c e o f c h i c k e n 

t h a t had a t o o t h i n i t . S h o r t l y a f t e r w a r d s , J o e l became 

d i z z y , became " s i c k t o h i s s t o m a c h , " and v o m i t e d . He s t a t e d 

t h a t , a f t e r v o m i t i n g , he " d i d n o t f e e l good" and f e l t "a 

l i t t l e l i g h t h e a d e d . " J o e l i n f o r m e d h i s e m p l o y e r t h a t he was 

s i c k , and he went home. A t home, Donna, a n u r s e , gave J o e l 

m e d i c a t i o n f o r an u p s e t s t o m a c h and d i z z i n e s s . J o e l v o m i t e d 

a g a i n t h a t n i g h t . 

The f o l l o w i n g day, J o e l was t r e a t e d by a d o c t o r . The 

m e d i c a l r e c o r d f r o m t h a t v i s i t s t a t e s t h a t J o e l c o m p l a i n e d o f 
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n a u s e a , v o m i t i n g , a c h i n e s s , and d i z z i n e s s o r v e r t i g o . The 

d o c t o r p r e s c r i b e d J o e l some m e d i c a t i o n , w h i c h he began t a k i n g . 

J o e l t e s t i f i e d t h a t he v o m i t e d once more, b u t he c o u l d n o t 

remember w h i c h day he v o m i t e d . J o e l t e s t i f i e d t h a t he m i s s e d 

t h r e e f u l l d a ys o f work f o l l o w i n g t h e i n c i d e n t w i t h t h e 

c h i c k e n . A f t e r r e t u r n i n g t o work, he c o n t i n u e d t o f e e l "a 

l i t t l e weak t o [ h i s ] s t o m a c h " f o r a few d a y s . J o e l t e s t i f i e d 

t h a t he s u f f e r e d m e n t a l d i s t r e s s f o r s e v e r a l weeks due t o t h e 

i n c i d e n t . 

The Gunns s u e d KFC, a l l e g i n g f o u r c l a i m s . The f i r s t 

c l a i m a l l e g e d t h a t KFC had " w a r r a n t e d t h e m e r c h a n t a b i l i t y o f 

t h e f o o d , " t h a t KFC had " w a r r a n t e d [ t h a t t h e f o o d ] was f i t f o r 

human c o n s u m p t i o n and f r e e f r o m f o r e i g n i t e m s , " and t h a t KFC 

had b r e a c h e d t h a t w a r r a n t y . The f i r s t c l a i m a p p e a r s t o be a 

c l a i m o f b r e a c h o f i m p l i e d w a r r a n t y o f m e r c h a n t a b i l i t y . The 

s e c o n d c l a i m a l l e g e d b r e a c h o f c o n t r a c t . The t h i r d c l a i m 

a l l e g e d t h a t KFC had " w a r r a n t e d t h a t i t s i t e m s f o r p u b l i c s a l e 

were f i t f o r human c o n s u m p t i o n " and t h a t KFC b r e a c h e d t h a t 

w a r r a n t y . The t h i r d c l a i m a p p e a r s t o be a c l a i m o f b r e a c h o f 

w a r r a n t y o f f i t n e s s f o r a p a r t i c u l a r p u r p o s e . The f o u r t h c l a i m 

i s Donna's l o s s - o f - c o n s o r t i u m c l a i m . The c o m p l a i n t does n o t 

a l l e g e a n e g l i g e n c e c l a i m . The Gunns s o u g h t c o m p e n s a t o r y and 
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p u n i t i v e damages. 

KFC moved f o r a summary j u d g m e n t , a s s e r t i n g (1) t h a t KFC 

U.S. P r o p e r t i e s , I n c . , one o f t h e named d e f e n d a n t s , i s t h e 

o n l y p r o p e r d e f e n d a n t i n t h i s c a s e ; (2) t h a t t h e a l l e g e d 

e m o t i o n a l d i s t r e s s s u f f e r e d by J o e l was t r i v i a l and t h a t t h e 

Gunns had n o t p r o v i d e d s u f f i c i e n t e v i d e n c e t o s u s t a i n a 

n e g l i g e n c e c l a i m ; and (3) t h a t , w i t h r e s p e c t t o t h e p u r p o r t e d 

n e g l i g e n c e c l a i m , KFC i s e n t i t l e d t o a summary judgment on t h e 

g r o u n d t h a t t h e t o o t h i n t h e p i e c e o f c h i c k e n d i d n o t c a u s e 

any p h y s i c a l i n j u r y t o J o e l and t h a t J o e l was n e v e r i n a "zone 

o f d a n g e r . " See AALAR, L t d . , I n c . v. F r a n c i s , 716 So. 2d 1141 

( A l a . 1998) ( a r t i c u l a t i n g t h e " z o n e - o f - d a n g e r " t e s t t o 

d e t e r m i n e w h e t h e r e m o t i o n a l - d i s t u r b a n c e damages a r e 

r e c o v e r a b l e i n a n e g l i g e n c e c a s e ) . The summary-judgment 

m o t i o n s t a t e d t h a t KFC was s e e k i n g a summary judgment on t h e 

G u n n s ' a c t i o n " i n i t s e n t i r e t y . " The Gunns f i l e d a r e s p o n s e 

t o t h e summary-judgment m o t i o n , p r e s e n t i n g a r g u m e n t s a n s w e r i n g 

e a c h o f t h e t h r e e a s s e r t i o n s made by KFC i n i t s m o t i o n . 

F o l l o w i n g a h e a r i n g , t h e t r i a l c o u r t g r a n t e d KFC's summary-

judgment m o t i o n , w i t h o u t s p e c i f y i n g a r e a s o n . F o l l o w i n g t h e 

t r i a l c o u r t ' s d e n i a l o f t h e G u n n s ' p o s t j u d g m e n t m o t i o n , t h e 

Gunns a p p e a l e d t o t h i s c o u r t . T h i s c o u r t d e t e r m i n e d t h a t i t 
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d i d n o t have a p p e l l a t e j u r i s d i c t i o n and, t h e r e f o r e , 

t r a n s f e r r e d t h e a p p e a l t o t h e supreme c o u r t . The supreme 

c o u r t t h e n t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t t o 

§ 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

" I n r e v i e w i n g t h e d i s p o s i t i o n o f a m o t i o n f o r 
summary j u d g m e n t , 'we u t i l i z e t h e same s t a n d a r d as 
t h e t r i a l c o u r t i n d e t e r m i n i n g w h e t h e r t h e e v i d e n c e 
b e f o r e [ i t ] made o u t a g e n u i n e i s s u e o f m a t e r i a l 
f a c t , ' B u s s e y v. John Deere Co., 531 So. 2d 860, 862 
( A l a . 1 9 8 8 ) , and w h e t h e r t h e movant was ' e n t i t l e d t o 
a judgment as a m a t t e r o f l a w . ' W r i g h t v. W r i g h t , 
654 So. 2d 542 ( A l a . 1 9 9 5 ) ; R u l e 5 6 ( c ) , A l a . R. C i v . 
P. When t h e movant makes a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t , t h e 
b u r d e n s h i f t s t o t h e nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g s u c h an i s s u e . B a s s v.  
S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 794, 
797-98 ( A l a . 1 9 8 9 ) . E v i d e n c e i s ' s u b s t a n t i a l ' i f i t 
i s o f 'such w e i g h t and q u a l i t y t h a t f a i r - m i n d e d 
p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l judgment can 
r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o 
be p r o v e d . ' W r i g h t , 654 So. 2d a t 543 ( q u o t i n g West  
v. F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 
2d 87 0 , 871 ( A l a . 1 98 9 ) ) . Our r e v i e w i s f u r t h e r 
s u b j e c t t o t h e c a v e a t t h a t t h i s C o u r t must r e v i e w 
t h e r e c o r d i n a l i g h t most f a v o r a b l e t o t h e 
nonmovant and must r e s o l v e a l l r e a s o n a b l e d o u b t s 
a g a i n s t t h e movant. Wilma C o r p . v. F l e m i n g Foods o f  
Al a b a m a , I n c . , 613 So. 2d 359 ( A l a . 1 9 9 3 ) ; H anners  
v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 
19 9 0 ) . " 

Hobson v. A m e r i c a n C a s t I r o n P i p e Co., 690 So. 2d 341, 344 

( A l a . 1 9 9 7 ) . 

P r o c e d u r a l l y , t h i s i s a p e c u l i a r c a s e . The Gunns' 

c o m p l a i n t a p p e a r s t o have a l l e g e d c l a i m s o f b r e a c h o f i m p l i e d 
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w a r r a n t y o f m e r c h a n t a b i l i t y , b r e a c h o f c o n t r a c t , b r e a c h o f 

w a r r a n t y o f f i t n e s s f o r a p a r t i c u l a r p u r p o s e , and l o s s o f 

c o n s o r t i u m . A l t h o u g h KFC's summary-judgment m o t i o n s o u g h t a 

summary judgment on t h e Gunns' a c t i o n i n i t s e n t i r e t y , t h a t 

m o t i o n f o c u s e d on what KFC p e r c e i v e d t o be a n e g l i g e n c e c l a i m 

a l l e g e d by t h e Gunns. However, t h e c o m p l a i n t does n o t a p p e a r 

t o have a l l e g e d a n e g l i g e n c e c l a i m . N e v e r t h e l e s s , on a p p e a l , 

t h e Gunns f i r s t a r g u e t h a t t r i a l c o u r t e r r e d i n e n t e r i n g a 

summary judgment b e c a u s e , t h e y s a y , " s u f f i c i e n t e v i d e n c e 

e x i s t e d as t o t h e c l a i m o f n e g l i g e n c e . " Gunns' b r i e f a t 1 

( e m p h a s i s and b o l d t y p e f a c e o m i t t e d ) . I n m a k i n g t h a t 

a rgument, t h e Gunns a r g u e t h a t t h e y have s u b m i t t e d s u b s t a n t i a l 

e v i d e n c e s a t i s f y i n g t h e c u r r e n t s t a n d a r d , f i r s t c l e a r l y 

a r t i c u l a t e d i n AALAR, s u p r a , c o n c e r n i n g t h e r e c o v e r y o f 

damages f o r e m o t i o n a l d i s t r e s s on n e g l i g e n c e c l a i m s . I n 

AALAR, o u r supreme c o u r t s t a t e d t h a t , i n n e g l i g e n c e c a s e s , 

r e c o v e r y f o r e m o t i o n a l d i s t r e s s i s l i m i t e d " t o t h o s e 

p l a i n t i f f s who s u s t a i n a p h y s i c a l i n j u r y as a r e s u l t o f a 

d e f e n d a n t ' s n e g l i g e n t c o n d u c t , o r who a r e p l a c e d i n i m m e d i a t e 

r i s k o f p h y s i c a l harm by t h a t c o n d u c t . " 716 So. 2d a t 1147. 

T h i s t e s t i s known as t h e " z o n e - o f - d a n g e r " t e s t . I d . I n 

m a k i n g a r g u m e n t s c o n c e r n i n g t h e z o n e - o f - d a n g e r t e s t a p p l i e d i n 
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n e g l i g e n c e c a s e s , t h e Gunns a d d r e s s a c l a i m t h a t t h e i r 

c o m p l a i n t does n o t a p p e a r t o have a c t u a l l y a l l e g e d . Thus, 

t h e i r a r g u m e n t s c o n c e r n i n g n e g l i g e n c e do n o t a p p e a r t o be 

r e l e v a n t . E s s e n t i a l l y , t h e Gunns a s k us t o r e v e r s e t h e t r i a l 

c o u r t ' s judgment on t h e b a s i s t h a t t h e y have e s t a b l i s h e d t h a t 

t h e y can s u c c e s s f u l l y r e c o v e r e m o t i o n a l - d i s t r e s s damages on a 

c l a i m n e v e r a c t u a l l y a l l e g e d . A c c o r d i n g l y , we may n o t r e v e r s e 

on t h e b a s i s o f t h e Gunns' f i r s t a r gument. 

The Gunns do n o t a d d r e s s any p o t e n t i a l a p p l i c a b i l i t y o f 

t h e z o n e - o f - d a n g e r t e s t r e g a r d i n g t h e i r a c t u a l c l a i m s . The 

z o n e - o f - d a n g e r t e s t does n o t c o n t r o l w h e t h e r e m o t i o n a l -

d i s t r e s s damages a r e r e c o v e r a b l e i n b r e a c h - o f - c o n t r a c t and 

b r e a c h - o f - w a r r a n t y c a s e s . See M o r r i s C o n c r e t e , I n c . v. 

W a r r i c k , 8 68 So. 2d 429, 438-40 ( A l a . C i v . App. 2003) ( s t a t i n g 

t h a t e m o t i o n a l - d i s t r e s s damages a r e g e n e r a l l y n o t r e c o v e r a b l e 

on a b r e a c h - o f - c o n t r a c t c l a i m and l i s t i n g s p e c i f i c e x c e p t i o n s 

t o t h a t g e n e r a l r u l e ) ; and Bowers v. W a l - M a r t S t o r e s , I n c . , 

827 So. 2d 63, 69, 70 ( A l a . 2001) ( s t a t i n g t h a t " i t w o u l d 

v i o l a t e t h e p u r p o s e f o r w h i c h t h e z o n e - o f - d a n g e r r u l e [ t h e r e 

s p e c i f i c a l l y r e f e r r i n g t o t h e s e c o n d p a r t o f t h e t e s t 

a r t i c u l a t e d i n AALAR] was c r e a t e d t o a p p l y t h a t r u l e i n a 

b r e a c h - o f - c o n t r a c t c a s e " and a l s o s t a t i n g t h a t t h e r u l e does 
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n o t a p p l y t o b r e a c h - o f - w a r r a n t y c a s e s ) . 

N e x t , t h e Gunns a r g u e t h a t t h e t r i a l c o u r t e r r e d b e c a u s e , 

t h e y s a y , t h e t r i a l c o u r t d i s m i s s e d t h e i r " b r e a c h o f s t a n d a r d 

o f c a r e " c l a i m ex mero motu. Gunns' b r i e f a t 8. T h i s argument 

i s somewhat u n c l e a r . I n a t t e m p t i n g t o w i n a r e v e r s a l , t h e 

Gunns a p p e a r t o have l a t c h e d o n t o a s t a t e m e n t made by KFC's 

a t t o r n e y a t t h e h e a r i n g on t h e summary-judgment m o t i o n . A t 

t h e h e a r i n g , KFC's a t t o r n e y n o t e d t h a t KFC was n o t m o v i n g f o r 

a summary judgment on t h e i s s u e o f " b r e a c h o f s t a n d a r d o f 

c a r e " ; i t a p p e a r s t h a t t h e a t t o r n e y was s i m p l y r e f e r r i n g t o an 

e l e m e n t o f t h e Gunns' s u p p o s e d n e g l i g e n c e c l a i m . 

S i g n i f i c a n t l y , t h e c o m p l a i n t does n o t p u r p o r t t o a l l e g e a 

" b r e a c h o f s t a n d a r d o f c a r e " c l a i m . I n t h e i r b r i e f , t h e Gunns 

a r g u e t h a t t h e y a l l e g e d t h e " b r e a c h o f s t a n d a r d o f c a r e " c l a i m 

i n p a r a g r a p h s 12, 13, 17, 18, 21, 22, and 25 o f t h e c o m p l a i n t . 

T h a t i s , t h e Gunns c o n t e n d t h a t t h e y a l l e g e d t h e " b r e a c h o f 

s t a n d a r d o f c a r e " c l a i m i n t h e i r c l a i m s o f b r e a c h o f i m p l i e d 

w a r r a n t y o f m e r c h a n t a b i l i t y , b r e a c h o f c o n t r a c t , b r e a c h o f 

w a r r a n t y o f f i t n e s s f o r a p a r t i c u l a r p u r p o s e , and l o s s o f 

c o n s o r t i u m . T h e i r argument i s somewhat c o n f u s i n g . A t any 

r a t e , t h e Gunns' s t a t e d argument t h a t t h e t r i a l c o u r t ex mero  

motu e n t e r e d a summary judgment on t h e " b r e a c h o f s t a n d a r d o f 



2090980 

c a r e " c l a i m f a i l s on i t s own t e r m s b e c a u s e KFC moved t h e t r i a l 

c o u r t t o e n t e r a summary ju d g m e n t t h e Gunns' a c t i o n " i n i t s 

e n t i r e t y . " Thus, t h e Gunns' s e c o n d argument f o r r e v e r s a l i s 

u n p e r s u a s i v e . 

I n t h e i r r e p l y b r i e f , t h e Gunns a t t e m p t t o a r g u e i s s u e s 

t h a t were n o t d i s c u s s e d i n t h e i r p r i n c i p a l b r i e f . F o r 

i n s t a n c e , t h e Gunns d i s c u s s a p u r p o r t e d c l a i m b r o u g h t u n d e r 

t h e Alabama E x t e n d e d M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e 

("AEMLD"). The c o m p l a i n t d i d n o t a l l e g e an AEMLD c l a i m . "We 

do n o t p e r m i t new m a t t e r s t o be r a i s e d f o r t h e f i r s t t i m e i n 

a r e p l y b r i e f . " B i r m i n g h a m Bd. o f Educ. v. Boyd, 877 So. 2d 

592, 594 ( A l a . 2 0 0 3 ) . 

I n t h e i r two ar g u m e n t s p r e s e n t e d t o t h i s c o u r t , t h e 

Gunns have f a i l e d t o e s t a b l i s h t h a t t h e t r i a l c o u r t e r r e d . Of 

c o u r s e , we c o n s i d e r o n l y t h o s e a r g u m e n t s a c t u a l l y made by t h e 

Gunns. "An argument n o t made on a p p e a l i s abandoned o r 

w a i v e d . " A v i s R ent A C a r S y s . , I n c . v. H e i l m a n , 876 So. 2d 

1111, 1124 n.8 ( A l a . 2 0 0 3 ) . See a l s o G a l a x y C a b l e , I n c . v. 

D a v i s , [Ms. 1090086, S e p t . 10, 2010] So. 3d , ( A l a . 

2010) ( " F a i l u r e by an a p p e l l a n t t o a r g u e an i s s u e i n i t s b r i e f 

w a i v e s t h a t i s s u e and p r e c l u d e s i t f r o m c o n s i d e r a t i o n on 

a p p e a l . " ) . C o n s i d e r i n g t h e ar g u m e n t s a c t u a l l y p r e s e n t e d , we 
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a f f i r m t h e t r i a l c o u r t ' s summary j u d g m e n t . 

AFFIRMED. 

P i t t m a n , J . , c o n c u r s . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g , i n w h i c h Thomas, J . , 
j o i n s . 
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MOORE, Ju d g e , d i s s e n t i n g . 

B e c a u s e I c o n c l u d e t h a t t h e main o p i n i o n f a i l s t o a d d r e s s 

t h e c l a i m s t h e p a r t i e s a g r e e d were t o be c o n s i d e r e d by t h e 

t r i a l c o u r t and b e c a u s e I b e l i e v e t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment a g a i n s t J o e l Gunn and Donna Gunn 

and i n f a v o r o f KFC U.S. P r o p e r t i e s , I n c . ; KFC C o r p o r a t i o n ; 

Yum! B r a n d s , I n c . ; and F r a n k S c h i l l e c i ( h e r e i n a f t e r r e f e r r e d 

t o c o l l e c t i v e l y as " t h e KFC d e f e n d a n t s " ) , I r e s p e c t f u l l y 

d i s s e n t . 

The main o p i n i o n c o r r e c t l y n o t e s t h a t , i n t h e i r m o t i o n 

f o r a summary j u d g m e n t , t h e KFC d e f e n d a n t s a s s e r t e d : 

"(1) t h a t KFC U.S. P r o p e r t i e s , I n c . , one o f t h e 
named d e f e n d a n t s , i s t h e o n l y p r o p e r d e f e n d a n t i n 
t h i s c a s e ; (2) t h a t t h e a l l e g e d e m o t i o n a l d i s t r e s s 
s u f f e r e d by J o e l was t r i v i a l and t h a t t h e Gunns had 
n o t p r o v i d e d s u f f i c i e n t e v i d e n c e t o s u s t a i n a 
n e g l i g e n c e c l a i m ; and (3) t h a t , w i t h r e s p e c t t o t h e 
p u r p o r t e d n e g l i g e n c e c l a i m , [ t h e KFC d e f e n d a n t s a r e ] 
e n t i t l e d t o a summary judgment on t h e g r o u n d t h a t 
t h e t o o t h i n t h e p i e c e o f c h i c k e n d i d n o t c a u s e any 
p h y s i c a l i n j u r y t o J o e l and t h a t J o e l was n e v e r i n 
a 'zone o f d a n g e r . ' " 

So. 3d a t ( c i t i n g AALAR, L t d . , I n c . v. F r a n c i s , 716 

So. 2d 1141 ( A l a . 1 9 9 8 ) ) . The Gunns f i l e d a b r i e f i n 

o p p o s i t i o n t o t h e KFC d e f e n d a n t s ' summary-judgment m o t i o n ; i n 

t h a t b r i e f , t h e Gunns r e s p o n d e d o n l y t o t h e a r g u m e n t s 

11 
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p r e s e n t e d by t h e KFC d e f e n d a n t s ; i . e . , t h e y a s s e r t e d t h a t 

t h e i r c o m p l a i n t s t a t e d g e n u i n e i s s u e s o f m a t e r i a l f a c t as t o 

t h e i r n e g l i g e n c e c l a i m and t h a t J o e l had been w i t h i n t h e "zone 

o f d a n g e r " s u f f i c i e n t t o r e c o v e r damages f o r n e g l i g e n t 

i n f l i c t i o n o f e m o t i o n a l d i s t r e s s . 

The main o p i n i o n c o n c l u d e s t h a t t h e summary judgment 

s h o u l d n o t be r e v e r s e d b e c a u s e t h e Gunns d i d n o t a l l e g e a 

n e g l i g e n c e c l a i m i n t h e i r c o m p l a i n t . So. 3d a t . The 

Gunns s p e c i f i c a l l y a l l e g e d t h a t t h e KFC d e f e n d a n t s had s o l d 

them f o o d i n an u n m e r c h a n t a b l e c o n d i t i o n b e c a u s e i t c o n t a i n e d 

a f o r e i g n s u b s t a n c e . Under Alabama l a w , a r e s t a u r a n t owes a 

d u t y t o i t s c u s t o m e r s t o e x e r c i s e r e a s o n a b l e c a r e i n t h e 

p r e p a r a t i o n and p a c k a g i n g o f f o o d , " i . e . , ... a d u t y t o s e l l 

[ t h e c u s t o m e r ] m e r c h a n t a b l e f o o d o r f o o d t h a t was n o t 

u n r e a s o n a b l y d a n g e r o u s . " F l a g s t a r E n t e r s . , I n c . v. D a v i s , 709 

So. 2d 1132, 1139 ( A l a . 1 9 9 7 ) . The a s s e r t i o n t h a t t h e KFC 

d e f e n d a n t s s o l d " u n m e r c h a n t a b l e " f o o d c o u l d be c o n s t r u e d as 

e n c o m p a s s i n g a n e g l i g e n c e c l a i m . 

More i m p o r t a n t l y , a f t e r c o m p l e t i n g d i s c o v e r y , t h e KFC 

d e f e n d a n t s d i d , i n f a c t , u n d e r s t a n d t h a t t h e Gunns were 

a s s e r t i n g a n e g l i g e n c e c l a i m . "Under [ R u l e 8, A l a . R. C i v . 

12 
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P.,] t h e p r i m e p u r p o s e o f p l e a d i n g s i s t o g i v e n o t i c e . " R u l e 

8, A l a . R. C i v . P., C ommittee Comments on 1973 A d o p t i o n . 

Under n o t i c e p l e a d i n g , i f a d e f e n d a n t , upon r e v i e w i n g t h e 

w o r d i n g o f a c o m p l a i n t , d e c i p h e r s i t t o i n c o r p o r a t e a c l a i m o f 

n e g l i g e n c e , w h i c h t h e p l a i n t i f f i n t e n d e d , t h e n t h e c o m p l a i n t 

s u f f i c i e n t l y s t a t e s a n e g l i g e n c e c l a i m r e g a r d l e s s o f t h e e x a c t 

t e r m i n o l o g y u s e d . By r e s p o n d i n g t o t h e summary-judgment 

m o t i o n as t h e y d i d , t h e Gunns a c k n o w l e d g e d t h e i r a g reement 

w i t h t h e KFC d e f e n d a n t s ' p r e m i s e t h a t t h e y had a l l e g e d a 

n e g l i g e n c e c l a i m . Thus, t h e c o m p l a i n t c a n n o t now be c o n s t r u e d 

d i f f e r e n t l y on a p p e a l . 1 

I n t h e summary-judgment m o t i o n , t h e KFC d e f e n d a n t s 

a s s e r t e d o n l y t h a t t h e Gunns' n e g l i g e n c e c l a i m f a i l e d b e c a u s e 

J o e l had n o t s u f f e r e d a p h y s i c a l i n j u r y and b e c a u s e he was n o t 

1To t h e e x t e n t t h a t t h e c o m p l a i n t c o u l d be c o n s t r u e d as 
a l l e g i n g b r e a c h - o f - w a r r a n t y and b r e a c h - o f - c o n t r a c t c l a i m s , t h e 
Gunns do n o t a s s e r t t h a t t h e t r i a l c o u r t c o m m i t t e d any e r r o r 
i n e n t e r i n g t h e summary judgment on t h o s e c l a i m s ; t h e r e f o r e , 
t h o s e c l a i m s a r e c o n s i d e r w a i v e d . B o s h e l l v. K e i t h , 418 So. 
2d 89, 92 ( A l a . 1982) ("When an a p p e l l a n t f a i l s t o a r g u e an 
i s s u e i n i t s [ i n i t i a l ] b r i e f , t h a t i s s u e i s w a i v e d . " ) . The 
Gunns do b e l a t e d l y a s s e r t i n t h e i r r e p l y b r i e f t h a t t h e t r i a l 
c o u r t e r r e d i n e n t e r i n g a summary judgment on any c l a i m b a s e d 
on t h e A l a bama E x t e n d e d M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e , b u t 
we c a n n o t c o n s i d e r t h a t a rgument. See McGough v. G & A, I n c . , 
999 So. 2d 898, 905 n.3 ( A l a . C i v . App. 2007) ( " O r d i n a r i l y , we 
do n o t c o n s i d e r i s s u e s r a i s e d f o r t h e f i r s t t i m e i n a r e p l y 
b r i e f . " ) . 

13 
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s u f f i c i e n t l y w i t h i n t h e "zone o f d a n g e r " t o s u s t a i n damages 

f o r n e g l i g e n t i n f l i c t i o n o f e m o t i o n a l d i s t r e s s . However, t h e 

e v i d e n c e , when v i e w e d i n a l i g h t most f a v o r a b l e t o t h e Gunns, 

see F l a g s t a r , 709 So. 2d a t 1134, p r o v e s o t h e r w i s e . The 

r e c o r d shows t h a t t h e Gunns had p u r c h a s e d and p a r t i a l l y 

consumed a b a t c h o f c h i c k e n f r o m t h e KFC d e f e n d a n t s . J o e l 

p a c k e d t h e r e m a i n d e r f o r c o n s u m p t i o n t h e n e x t day a t l u n c h . 

As he was a b o u t t o e a t , he n o t i c e d what a p p e a r e d t o be a human 

t o o t h i n one o f t h e p i e c e s o f c h i c k e n . J o e l d i d n o t a c t u a l l y 

b i t e i n t o t h a t p i e c e b e f o r e b e c o m i n g p h y s i c a l l y i l l and 

e m o t i o n a l l y u p s e t . 

I c o n c l u d e t h a t t h e f a c t s o f t h i s c a s e a r e s u f f i c i e n t l y 

s i m i l a r t o t h o s e o f F l a g s t a r E n t e r p r i s e s , I n c . v. D a v i s , 

s u p r a , t o s u r v i v e t h e KFC d e f e n d a n t s ' summary-judgment m o t i o n . 

I n F l a g s t a r , s u p r a , t h e p l a i n t i f f o r d e r e d a b i s c u i t and g r a v y 

f r o m a H a r d e e ' s r e s t a u r a n t ; H a r d e e ' s s e r v e d t h e b i s c u i t and 

g r a v y i n a l i d d e d s t y r o f o a m c o n t a i n e r . I d . a t 1135. W h i l e 

d i s t r a c t e d , t h e p l a i n t i f f began e a t i n g t h e b i s c u i t and g r a v y 

w i t h o u t o p e n i n g t h e c o n t a i n e r f u l l y . I d . A f t e r t a k i n g a few 

b i t e s , she opened t h e l i d d e d c o n t a i n e r f u l l y and saw b l o o d on 

t h e t o p o f t h e c o n t a i n e r . I d . a t 135-36. The p l a i n t i f f , who 

14 
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became d i s t r a u g h t a t e a t i n g c o n t a m i n a t e d f o o d , was 

s u b s e q u e n t l y t e s t e d f o r h e p a t i t i s and o t h e r i n f e c t i o u s 

d i s e a s e s ; h e r t e s t s were n e g a t i v e . I d . a t 1136. 

The p l a i n t i f f s u e d F l a g s t a r , t h e owner o f H a r d e e ' s , 

s e e k i n g damages u n d e r t h e o r i e s o f n e g l i g e n c e and u n d e r t h e 

A labama E x t e n d e d M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e ("AEMLD"). 

I d . a t 1133-34. The t r i a l c o u r t s u b m i t t e d t h e p l a i n t i f f ' s 

c l a i m s t o t h e j u r y , and t h e j u r y awarded t h e p l a i n t i f f 

damages. I d . a t 1133-34. F l a g s t a r moved f o r a judgment as 

a m a t t e r o f l a w on t h e p l a i n t i f f ' s n e g l i g e n c e c l a i m , a s s e r t i n g 

t h a t t h e p l a i n t i f f had f a i l e d t o p r e s e n t e v i d e n c e i n d i c a t i n g 

t h a t i t had b r e a c h e d a d u t y owed t o t h e p l a i n t i f f i n p r e p a r i n g 

and s e r v i n g h e r f o o d . The t r i a l c o u r t d e n i e d t h a t m o t i o n , and 

F l a g s t a r a p p e a l e d . I d . a t 1139-40. 

Our supreme c o u r t a f f i r m e d , r e c o g n i z i n g t h a t , f r o m t h e 

e v i d e n c e p r e s e n t e d , t h e j u r y r e a s o n a b l y c o u l d have c o n c l u d e d 

t h a t F l a g s t a r had b r e a c h e d i t s d u t y by s e r v i n g c o n t a m i n a t e d 

f o o d and t h a t t h e p l a i n t i f f had s u f f e r e d e m o t i o n a l d i s t r e s s as 

a r e s u l t . I d . a t 1140. A d d r e s s i n g t h e i s s u e o f n e g l i g e n t 

i n f l i c t i o n o f e m o t i o n a l d i s t r e s s , t h e c o u r t r e c o g n i z e d t h a t 

" [d]amages f o r e m o t i o n a l d i s t r e s s may be awarded i n 
a n e g l i g e n c e c a s e , even i n t h e a b s e n c e o f p h y s i c a l 

15 
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i n j u r y . T a y l o r v. B a p t i s t M e d i c a l C e n t e r , I n c . , 400 
So. 2d 369 ( A l a . 1 9 8 1 ) . See a l s o , R e s e r v e N a t i o n a l  
I n s . Co. v. C r o w e l l , 614 So. 2d 1005, 1011 ( A l a . 
1 9 9 3 ) , c e r t . d e n i e d , 510 U.S. 824, 114 S.Ct. 84, 126 
L.Ed.2d 52 ( 1 9 9 3 ) , w h e r e i n t h i s C o u r t r e c o g n i z e d t h e 
d i f f e r e n c e b e t ween a c l a i m a l l e g i n g n e g l i g e n t 
i n f l i c t i o n o f e m o t i o n a l d i s t r e s s and a c l a i m n o t 
b a s e d on i n f l i c t i o n o f e m o t i o n a l d i s t r e s s , b u t 
p u r s u a n t t o w h i c h damages f o r e m o t i o n a l d i s t r e s s may 
n o n e t h e l e s s be a warded." 

F l a g s t a r , 709 So. 2d 1141 n.5. See a l s o AALAR, 716 So. 2d a t 

1147 ( d i s c u s s i n g F l a g s t a r , s u p r a , and r e c o g n i z i n g t h a t i t was 

r e a s o n a b l y f o r e s e e a b l e t h a t t h e p l a i n t i f f i n F l a g s t a r w o u l d be 

p l a c e d a t r i s k o f p h y s i c a l i n j u r y as a r e s u l t o f F l a g s t a r ' s 

s e r v i n g h e r c o n t a m i n a t e d f o o d and, t h u s , t h a t she had been 

w i t h i n t h e "zone o f d a n g e r " and was e n t i t l e d t o r e c o v e r f o r 

e m o t i o n a l d i s t r e s s on h e r n e g l i g e n c e c l a i m ) . 

The s i m i l a r i t i e s b e t ween F l a g s t a r , s u p r a , and t h e i n s t a n t 

c a s e a r e c o m p e l l i n g . The Gunns a l l e g e t h a t t h e KFC d e f e n d a n t s 

s e r v e d c o n t a m i n a t e d c h i c k e n f o r J o e l ' s c o n s u m p t i o n , t h a t J o e l 

a t e a p o r t i o n o f t h e c h i c k e n s e r v e d t o him, t h a t , upon 

o b s e r v i n g t h e c o n t a m i n a t i o n i n t h e c h i c k e n , he became u p s e t 

and v o m i t e d , and t h a t he r e q u i r e d m e d i c a l t r e a t m e n t t o d e a l 

w i t h h i s symptoms. As r e c o g n i z e d i n AALAR, s u p r a , J o e l was 

w i t h i n t h e zone o f d a n g e r c r e a t e d by t h e KFC d e f e n d a n t s ' 

p u r p o r t e d s e r v i c e o f c o n t a m i n a t e d f o o d . 
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F o r t h e a b o v e - s t a t e d r e a s o n s , I w o u l d r e v e r s e t h e summary 

judgment e n t e r e d i n f a v o r o f t h e KFC d e f e n d a n t s and remand t h e 

c a u s e f o r f u r t h e r p r o c e e d i n g s . I , t h e r e f o r e , r e s p e c t f u l l y 

d i s s e n t . 

Thomas, J . , c o n c u r s . 
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