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BRYAN, Judge.

Kristi L. Hood ("the wife") appeals from a Jjudgment
entered by the Etowah Circuit Court ("the trial court") that

divcecrced her from Frank L. Hood {("the huskband™).

On July 17, 2007, the huskand filed a complaint for a
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divorce from the wife. In his complaint, he alleged that the
parties had married on December 28, 18%8, that they had
separated in April 2007, that one child had been born of the
marriage in April 2000, and that the trial court should grant
him a divorce from the wife on the grounds of incompatibility
of temperament, mental abuse, and physical abuse. The husband
sought, amcng other things: (1) primary physical custody of
the parties' child; {?) an award of the parties' residence on
Hood Drive ("the marital residence"), with an obligation to
pay the mortgage on it; (3) an award of the "river lot," with
an cbligation to pay the mortgage on i1it; (4) a division of the
parties' personal property in accordance with an antenuptial
agreement that the parties had signed on December 28, 1998;
(5} an equitable division of the parties' debts; (6) an award
of all of his bank accounts and his individual retirement
account ("IRA"); and (7) an order finding that the issue of
alimony is "moot and forever walved."

The wife subsequently filed an answer to the husband's
complaint and a counterclaim for a divorce, asserting adultery
and incompatibility of temperament as grounds for the divorce.

The wife requested (1} tempcrary and permanent custody of the
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parties' child; (2) temporary and permanent child support; (32)
temporary and permanent alimony; (4) temporary and permanent
exclusive possession of the marital residence; (5) an order
regquiring the husband to pay all the parties' marital debts;
(6} an award of her atterney's fees; (7) and any other relief
to which she may be entitled. The husband answered the wife's
counterclaim for a divorce and asserted, among other things,
that, pursuant to the parties' antenuptial agreement, the wife
had no claim to alimony or the marital residence.

On Octcockber 10, 2007, the husband filed a motion for a
partial summary Judgment, alleging that the parties had
entered into an antenuptial agreement, that the wife had
wailved all claims to the marital residence and to alimony or
support in the event the parties divorced, and that he was
entitled to a judgment in his favor regarding the wife's
claims for alimony and an award ¢f the marital residence. The
wife filed & response to the husband’'s partial-summarvy-
Judgment motion and an affidavit in support ¢f her response,
in which she alleged that she had signed the antenuptial
agreement under duress and that the husband had not made a

full disclosure of his assets. On January 3, 2008, the trial
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court denied the husband's motion for a partial summary
Judgment.

After several continuances, the trial court, on March 13,
2009, conducted a hearing on the enforceability of the
antenuptial agreement. The only testimony presented at this
hearing was from the wife on the issue whether she signed the
antenuptial agreement while under duress. The wife testified
that she had met the husband in Natchez, Mississippl, when she
was working as a registered nurse. There is an indication in
the record that the huskand is a doctor. At that time, the
wife had custody of two children from a previous marriage, and
the parties began living together in the wife's home in
Natchez with her two children. The husband paid the mortgage
on that residence while they lived together. After the
parties became engaged, the husband moved to Gadsden, and,
approximately one month before the wife and her children meved
to Gadsden in the summer of 1998, the husband purchased the
home on Hood Drive, i.e., the marital residence. After the
wife moved with her children to live with the husband in the
marital residence, she decided to make her home in Natchez

available to rent.
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The wife stated that the parties had never set a wedding
date, but, she stated, at midnight on December 28, 1998, the
husband asked her if she wanted to get married at the
courthouse that day, and she agreed. The wife stated that she
did not 1learn that the huskand expected her to sign an
antenuptial agreement until they were on the way to the
courthouse to be married. According to the wife, the husband
told her that they had to stop at his attorney's office to
sign "the marriage papers" and it was not until she was at the
husband's attorney's office that she realized that the hushkhand
wanted her to sign an antenuptial agreement. Apparently, the
wife was shocked at the reguest and began crying.

The wife stated that the husband's attorney had discussed
the antenuptial agreement with her, and she admitted that she
had understood that in the event the parties divorced the
husband "would reserve contrcl over certain things that he
had,"” 1including the marital residence. The wife also
testified that she had understood that she would nct have a
claim to the husband's IRA, pension plans, and stocks that he
owned before the marriage, but she also stated that she did

not know what pension plans the huskband owned. The wife
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admitted that while she was at the husband's attornevy's office
she understood that she would not have a claim to the property
listed in the agreement if the parties divorced.

The wife further testified that the husband's attorney
had sent the wife and the husband to another attorney, "his
good friend," sco the wife could review the agreement with a
separate attorney. Lccording to the wife, the husband was
approximately 10 feet away cutside an copen docor when she was
discussing the agreement with her "independent™ ccunsel. The
wife stated that the attorney that she met with only browsed
through the agreement because the parties were trying to make
it to the courthouse before 1t clesed. The wife stated that
she was crying and was trying to whisper to the attorney
because the husband looked mad and that she did not understand
what the attorney told her., The wife testified that,
initially, she refused to sign the agreement, so she and the
husband left the attornevy's office and returned to their home.
According to the wife, the husband told her that he would not
have the nerve to get married 1f she did nct sign the
antenuptial agreement. The parties subsequently returned to

the second attorney's office, and she signed the antenuptial
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agreement.

The wife claimed that she did not know that the second
attorney was supposed to be her attorney, and she stated that
she did not understand that she had walived a right to alimony
in the event the parties divorced. The wife stated that she
was never able to read through the entire agreement, but she
agreed that she knew that she was giving up rights by signing
the agreement that she ctherwise would have had if she had not
signed the agreement.

According to the wife, her former husband had been
threatening to take custody of their children because she was
living with the husband 1n wviclaticn ¢f their divorce
Judgment. The wife stated that the husband was aware of that
fact, and the wife thought that, if she did not sign the
agreement, she and the husband would not get married and there
was a possibility that she would locse custody of her
children. She stated that her children were ages one and
three vyears old at the time she signed the antenuptial
agreement and that she had no money and no place to live
because her home 1n Natchez was c¢ccupled by renters.

The husband's attorney offered the parties' antenuptial
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agreement into evidence, but no other exhibits were offered or
admitted during that hearing. That agreement states, in
pertinent part:

"WHEREAS, the parties to this agreement
contemplate entering inte the marriage relation with
cach other, and;

"WHEREAS, [the Thuskand], individually owns
certain tangible and intangible property, a list of
which 1is set out hereinafter in Exhibit 'A', the
nature and extent of which has been disclosed to the
[wife], and he desires that all property now owned
or hereafter acquired by either [sic] shall be free,
for purposes of testamentary disposition, divcrce or
otherwise, from any c¢laim of the [wife], that may
arise by reason of their contemplated marriage,
other than as set out herein:

"NOW THEREFORE, in censideration of the premises
and the mutual covenants herein contained, 1t 1is
agreed as follcws:

"l. Both before and after the solemnization of
the marriage between the parties, [the husband]
shall separately retain all rights 1in his cwn
property, including all interest, rents and profitls
which may accrue or result in any manner from
increases in value, and he shall have the absolute
and unrestricted right te dispese of his property,
free from any claim that may be made by the [wife]
by reason of their marriage, and with the same
effect as 1f no marriage had been consummated
between them, whether such disposition be made by
gift, convevyance, sale, lease; by will or codicil or
other testamentary means; by laws of intestacy; or
otherwise. Anv property, real, personal or mixed,
acquired after the date of said marriage shall be
considered Joint property unless agreed to in
writing, signed by both parties,
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"8. [The wife] has examined the financial
statements attached heretce and made & part herecf as
Exhibit 'A' and has had the opportunity to question
and examine all items therein, and acknowledges that
fair disclosure has besen made by [the husband], as
contemplated wunder the provisions of Secticon
43-8-72, Code of Alabama (1%75}), as amendsd. Each
certifies that he or she has had an independent and
separate counsel and has been independently advised
and has been given, without limitation, all
information requested. Each further certifies that
counsel has advised and informed him or her of the
legal effects of this document.

"G, In the event of the death of [the husband]
or the granting of a final divorce decree, [the
wife] shall have no right to any claim against the
estate of [the husband] based on spousal or marital
rights including, kut not limited to maintenance,
support, or property gsettlements, by reason of or on
account of dissolution of the marriage, or by reascn
of death.,”

(Emphasis added.)

Exhibit A, which was a document attached to the
antenuptial agreement, was labeled "Property to be Retained by
[the husband], Individually, Without Any Claims by [the

"

wife]," and it included six paragraphs identifying real and

personal property, as follows:
"l. Any pension plan, including all stocks owned

prior te marriage of parties, and Iincluding any TRA
accounts, SEP IRA acccounts or 401k accounts.
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"2. All checking and/or savings accounts,
including money market accounts Individually owned
by [the husband], pricor to marriage of the parties.

"3. All Jewelry owned by [the Thusband],
including Jjewelry passed down toe said [husband] by
his parents, and/or grandparents, including his
mother's engagement ring, grandmother's engagement
ring, mother's diamond/ruby ring, mother's emerald
ring, and father's diamond cluster ring.

"4, Automobiles owned prior to marriage,
including BMW automobile [and] Ford Explorer.

"5. Home, real estate, and furnishings located
therein, located at [the marital residence].

"6. All perscnal preoperty and belongings owned

by [the husband] prior to the marriage of the

parties.”

On May 5, 2008, the trial court entered an order finding
that the antenuptial agreement was "voluntarily entered into
by the husband and the wife for good and valuable
consideration and that the agreement was fair, Jjust and
reasonable from the [wife]'s point of view s¢ as to be valid
under general principles governing antenuptial agreements."
The trial court further held

"tChat the antenuptial agreement provides in relevant

part that in the event of 'the granting of a final

diverce decree, [the wife] shall have no right to

any claim agalnst the estate ¢f [the husband] based

on spousal or marital rights including, Dbut not

limited to, malintenance, support or property
settlements, by reason of or on acccunt of

10
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dissolution of the marriage

"The antenuptial agreement further provides, in
Exhibit A, certain specific property Lo Dbe
'retained' by [the husband], individually, without
any claims by [the wife].

"The antenuptial agreement provides that the
property retained by the [husband] without any
claims by the [wife] is as follows:

"[List o¢of property identified in

Exhibit A of the antenuptial agreement, set

forth above. ]

"It is, therefore, considered ORDERED, ADJUDGED
and DECREED that the antenuptial agreement dated
December 28, 1998, is valid and enforceable and the
[wife] has no claim for alimony or against those
items identified in Exhibit A of the antenuptial
agreement as set out above.m
The wife filed a motion to alter, amend, or vacate the

order finding the antenuptial agreement valid and enfcrceable,
and, after conducting a hearing, the trial ccurt denied that
motion., A transcript of that hearing in the record indicates
that the wife argued only that the antenuptial agreement was
invalid because she had signed it under duress. On August 25,

2008%, the trial court entered an order that stated: "The

Judgment dated the 5th of May, 2008%, is hereby deemed to be a

11
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' The wife

[f]inal [o]rder from which an appeal can be taken."
subsequently filed a notice of appeal, but there is no
indication in the record that the wife's appeal from the May
2009 judgment was ever befeore this court.”

According to the case-action summary, the case was set
for a final hearing on January 5, 2010; however, there 15 no
indication in the record that a trial or a hearing was
conducted on that date. On February 16, 2010, the trial court
entered an order that stated:

"The court was under the impression that the
parties were going Lo bring an order for the court's
review and consideration shortly after the January

5, 2010, hearing and the court has nct been
presented with same. The court respectfully reguests

'Although it appears that the trial court was attempting
to certify the May b, 2009, judgment as a final judgment
pursuant tc Rule 54(k), Ala. R. Civ. P., the trial court's
attempted certification was invalid because the trial court's
purported certification "neither cited Rule 54 (b) nor used the
language of Rule 54 (k)." Blythe v. Blvythe, 76 So. 2Zd 1018,
1020 (Ala. Civ. App. 2Z2007) (dismissing an appeal from a
nonfinal judgment after determining that the trial court had
failed to enter a valid Rule 54 (k) certification).

‘We note, however, that, even if the wife had pursued her
appeal to this court, we would have been reguired to dismiss
the wife's appeal as having been taken from & nonfinal
judgment because the trial court did not properly certify the
May 5, 2009, judgment as a final judgment pursuant to Rule
54¢{b), Ala. R. Civ. P. See suprra noted 1, and Blvthe v.
Blythe, 976 So. 2d 1018, 1020 (Ala. Civ. App. 2007).

12
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that 1t be provided with same within 7 days to avoid
having to set this matter for hearing again.”

The wife's attorney, on February 25, 2010, filed a motion
for leave Lo withdraw, allegedly alL the reguest of the wife.
After the motion Lo withdraw was granted, a different attorney
filed a notice of appearance on behalf of the wife on March
12, 2010, The same day, the wife filed a motion for temporary
custody and for a pendente lite hearing, alleging that the
trial court had not entered a temporary award of custody or
child support, despite the fact that the matter had been
pending since July 2007. On the same day, the wife filed a
motion for an order voiding the antenuptial agreement,
alleging that she had been under duress when she signed the
agreement, that she had not been adequately advised of the
husband's assets when she signed the agreemsnt, that she did
not have independent knowledge of the husband's assets when
she signed the agreement, and that the provisions of the
agreement were conflicting and ambiguous. The trial court, on
the same day, entered an order stating that the wife's motion
to vold the antenuptial agreement was moot and that the

"court has already heard the facts of this case and

has directed the attorney for the [husband] to draft
an order, IC 1s the understanding of the court that

13
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the decree was prepared by [the husband's attorney]

and submitted to [the wife's former attorney] for

his review and that [the wife's former attorney]

failed to follow through with same. The court awaits

the final decree for the court's consideration and

review and if not received by the court within 7

days this case will be dismissed.™

On March 31, 2010, the trial court entered a judgment
divercing the parties on the grcounds of incompatibility of
temperament and an irretrievable breakdown of the marriage.
The parties were awarded joint legal custody of their child,
and the wife was awarded primary physical custody of the
child, subject to the husband's visitation rights as
specifically set forth 1n the Jjudgment. The husband was
ordered to pay the wife child support in the amcunt cof $250.56
a month, and the wife was required to maintain health-
insurance coverage for the child. The trial court
specifically incorporated the May 2009 order into the March
2010 judgment.

On April 19, 2010, the wife filed a postjudgment motion
pursuant to Rule 5%, Ala. R. Civ. P. The wife alleged that no
trial had taken place on January 5, 2010, that she had not

entered into a settlement agreement with the husband, and that

she had relevant evidence to present to the trial cocurt

14
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related to determining the grounds for the divorce and related
to i1ssues of custody, visitation, child support, alimony, and
property distribution. At the hearing on her postjudgment
motion, the wife objected to the fact that the huskband's
attorney had presented the trial court with a draft order when
the trial court had not heard any evidence. Specifically, the
wife argued that the husband had been awarded "very liberal”
visitation with the child without any evidence related to the
best interests of the c¢hild, and she disputed the amount of
income attributed to the husband on the C5-42 Child-Support
Guidelines form filed by the husband shortly befcre the
divorce judgment was entered. The wife also argued that the
antenuptial agreement was ambiguous, citing the language in
the agreement that says that "[alny property, real, personal,
or mixed acquired after the date o¢f said marriage shall be
considered joint property unless agreed to in writing ...."
The wife further alleged that there were property issues that
had not been addressed in the Jjudgment and that there was at

least one piece of rezl property that was jointly owned by the

15
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parties.® The wife argued that, according to the antenuptial
agreement, the trial ccurt would be reguired to consider the
property the parties had acgquired after their marriage for
eguitable distribution.

At the hearing on her postjudgment motion, the wife
testified that on the date set for trial, i.e., January 5,
2010, she came to the courthouse for trial and her attorney
and the huskand's attorney attempted to settle the case. She
stated that the parties did not reach an agreement, that she
never went inside the courtroom, that she never spcke to the
trial-court judge, that she never presented any testimony, and
that she did ncot offer any evidence. She testified that she
had accumulated evidence related to her case, that she wanted
the trial-court judge to hear it, and that her former attorney
had told her that she was going to have to come back for
ancther hearing to finalize the divorce.

The husband did not present any testimony, but his

attorney argued that, after the trial court ruled on the

"The wife submitted into evidence a copy of a warranty
deed, dated March 24, 2004, that conveyed title to a plece of
property in Southside to the husband and the wife jointly with
a right of survivorship.

16
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validity of the antenuptial agreement, the only remaining
issues were custody, visitation, and child support. He argued
that custody and visitation issues were resolved on January 5,
2010, and that the parties only needed to submit income
affidavits. The record reflects that the husband submitted a
C8-42 Child-Support Guidelines form on March 29, 2010,

The trial court subseguently entered an order denying the
wife's postjudgment motion, and the wife timely appealed.

On appeal, the wife contends (1) that the trial ccurt
erred as a matter of law when 1t determined that the
antenuptial agreement is valid and enforceakle; (2) that, even
1if the antenuptial agreement 1s wvalid and enfcrceable, the
trial court erred by denvyving her postjudgment moticn because
the trial court failed to conduct a trial on issues remalning
after determining the validity of the antenuptial agreement;
and (3) that the trial court's errors 1in this case have
rendered the March 2010 judgment nonfinal.

The wife argues that the trial court's failure to divide
the parties' jointly held property, its failure to divide the
parties' marital debts, and its failure to rule on her reguest

for an attcrney's Zfee renders the Jjudgment nonfinal. We

17
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disagree. This court has held that a trial court's failure to
adjudicate a c¢laim for attorney's fees does not render a

Judgment neonfinal, segee Morrison v. Morrison, 1 So. 3d 1052,

1053 (Ala. Civ. App. 2008}, and we have also held that a trial
court's failure to specifically address marital debts or
jJointly owned property in a divorce judgment does not render

the judgment nonfinal, see Clements v. Clements, 990 So. 2d

383, 395 (Ala. Civ. App. 2007).

The huskand contends that the March 2010 judgment is due
to be affirmed because, he says, (1) the wife failed to tzke
any action in her appeal of the May 2009 order finding the
antenuptial agreement wvalid and enforceable, (2) the trial
court correctly concluded that the antenuptial agreement was
valid and enforceable, and (3) the March 2010 Jjudgment
enforces an agreement entered inte by the parties on January
5, 2010.

Initially, we note that, bkefore the entry of the March
2010 final judgment, the wife was not bound, as the husbkband
argues, by the trial court's May 2009 determination that the
antenuptial agreement 1s valid and enforceable because the May

2009 order was never properly certified by the trial court as

18
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a final, appealable Jjudgment pursuant to Rule 54 (b)), Ala. R.

Civ. P. ee supra notes 1 and 2; see alsc Blythe v. Blythe,

876 S5o0. 2d 1018, 1020 (Ala. Civ. App. 2007y (discussing

Schneider Nat'l Carriers, Inc. v. Tinney, 776 So. 2d 753, 754

(Ala. 2000), and Hanner v. Metro Bank & Protective Life Ins.

Co., 952 So. 2d 1056, 1061 (Ala. 2006), and the requirements

pertaining to a trial court's order purporting to certify a
Judgment as final pursuant to Rule 54 (b)}. The trizal court's
May 2008 determination that the antenuptial agreement is valid
and enforceable did not become final until it was inccrporated
intoe the March 2010 final judgment. Because the wife raised
issues concerning the wvalidity and enforceability of the
antenuptial agreement in a postjudgment moticn, we will
consider those arguments on appeal.

The wife argues that the trial court erred by concluding
that the antenuptial agreement 1s wvalid and enforceable
because, she says, (1) her testimony indicated that she was
under duress when she signed the agreement, (2} she did not
have the opportunity to obtain the advice of independent
counsel, and (3) the husband failed to provide full disclosure

of the existence and/or value of his assets. We ncte that the

19
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trial court's determination that the antenuptial agreement is
valid and enforceable, insofar as that determination was made
after the presentaticn of ore tenus evidence, 1s presumed
correct and will be reversed only if it is unsupported by the

evidence and plainly and palgably wrong. Ex parte Brown, 26

So. 3d 1222, 1225 (Ala. 2009} (guoting Clements, 9820 So. 2d at
389). Moreover, "'in the absence of specific findings of
fact, an appellate court will assume that the trial ccurt made
those findings necessary to support its judgment, unless such
findings would be clearly erronecus.'" 1d. {(guoting Clements,
880 So. 2d at 390).

"Alabama law has long held that antenuptial
agreements are generally enforceable in equity, but
'[blecause of the confidential relaticnship c¢f the
twe parties, such contracts are scrutinized by the
courts to determine their Jjustice and
reasonableness.' Allison v, Stevens, 269 Ala, 288,
291, 112 So. 2d 4531, 453 (1959). See also Ruzic v,
Ruzic, 549 So. Zd 72 (Ala. 1989); Ala. Code 1975, &
20-4-9 ('The husband and wife may contract with each
other, but all contracts into which thesy may enter
are subject to the rules of law as to contracts by
and between persons standing in conflidential
relations.").

"ITn Allison, thl[e Alabama Supreme] Court stated
that the proponent of an antenuptial agreement has

"'the burden of showing that the

consideration was adequate and that the
entire transaction was falr, Just and

20
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equitable from the [other party's] point of
view or that Lhe agreement was freely and
voluntarily entered into by the J[other
party] with competent independent advice
and full Xknowledge of [the other party's]
interest in the estate and its approximate
value.'

"269 Ala. at 281, 112 So. 2d at 452 (emphasis
added) . "

Id. at 1225-26.

After a review of Lhe evidence in the record and in light
of cur standard of review on appeal, we conclude that the
trial court could have concluded that the wife veoluntarily
signed the antenuptial agreement. Althcough the wife presented
evidence indicating that she believed that she would not have
had a place to live with her children 1f she had not signed
the agreement, there was nc indication that the husband had
told her that she and her c¢hildren would be immediately
required to vacate his home if she did nct sign the agreement.
Moreover, there was no indicatlion that the wife's former
husband had filed an acticn to modify custody based on the
wife's living arrangement with the husband. In short, the
wife did not present any evidence indicating that there was a
need to sign the antenuptial agreement shortly after she

became aware of the agreement 1in order to prevent losing

21



2091016

custody of her children.
We also conclude that the trial court could have
determined that the wife had signed the agreement after

receiving competent independent advice. In Ex parte Brown,

supra, our supreme court affirmed a trial court's
determination that an antenuptial agreement was valid, despite
the wife's claim that she had not had the opportunity to meet
with her attorney before she signed the agreement, because the
agreement itself, which was signed by the wife, stated that
the wife was acting voluntarily and under the advice of
independent legal counsel. Id. at 1227. Likewise, 1in the
present case, the wife signed the agreement that stated that
she had been advised by independent counsel and that she had
been informed of the legal effects of the agreement. Relving
on tChat certification from the wife, the tCrial court could
have concluded that the wife Thad received competent
independent advice.

Finally, the wife contends that the antenuptizal agreement
should be unenforceable because the agreement did not provide
"full disclosure" of the husband's assets. However, "this

court has reguired only that the party agalinst whom the

272
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agreement is being enforced have a deneral knowledge, not a

full knowledge, of the other's estate.”" Lemaster v. Dutton,

694 5o0. 2d 1360, 1363 {(Ala. Civ. App. 1996) {(citing Barnhill

v. Barnhill, 386 So. 2d 749, 752 (Ala. Civ. App. 1980}, and

Woolwine v. Woolwine, 519 So. 2d 1347, 1350 {(Ala. Civ. App.

1887)) . The record indicates that the husband and the wife
had dated for approximately one and a half vears before they
were married, and the wife does not contend that she did not
have a general knowledge of the huskand's estate.

The wife, other than citing a case setting forth the

husband's burden of prcof as stated in Ex parte Brown, supra,

has not cited any authority to support her argument that the
antenuptial agreement should not ke enforced because she
signed the agreement under duress, because she did not have
independent legal counsel, o¢r because the husband failed to
fully disclcse his assets in the antenuptial agreement. See
Rule 28 (a) (10), Ala. R. 2App. P. (reguiring an appellant to
cite authority in suppcrt of his or her arguments made on
appeal) . Because we conclude that the trial court could have
determined that the wife had voluntarily signed the agreement,

with independent advice, and with a general knowledge of the

23



2091016

husband's estate, we affirm that part of the trial court's
Judgment concluding that the antenuptial agreement is wvalid
and enforceable.

The wife also argues that the terms of the antenuptial
agreement are ambiguous because, she says, provisions in the
agreement are 1in direct conflict. Whether the parties'
antenuptial agreement is ambiguous is a guestion of law, which

we review de novo. See Mever v. Mever, 952 So. 2d 384, 391

(Ala. Civ. App. 2006}).

"To determine whether the antenuptial agreement
is ambliguous, the trial court was reguired to review

the agreement to determine if '"the intent of the
parties clould] be fairly and reasonably gleaned
from the four corners of the document."' Stacey v.

Saunders, 437 So. 2d 1230, 1234 (Ala. 1983) (quoting
Schmidt v. Ladner Constr. Co., 370 So. 2d 970, 972
(Ala. 1979)).

"The Iinterpretation of a provision 1in an
antenuptial agreement, like the interpretation of
any prevision in any contract, is a question of law
for the trial court. Lanevy v. Laney, 8332 So. 2Z2d 444,
646 (Ala. Civ., App. 2002)."

Peden v. Peden, 972 S5S¢. 2d 106, 110 (Ala. Civ. App. 2007}).

"An agreement that by 1ts terms 1s plain and free
from ambiguity must be enforced as written. Jones v.
Jones, 722 So. 2d 768 (Ala. Civ., App. 1998). An
ambigulity exists 1f the agreement 1s susceptible to
more than one meaning. Vainrib v. Downey, 565 So. 2d
647 (Ala. Civ. App. 1990). However, 1if only one
reasonable meaning c¢learly emerges, then the

24
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agreement 1s unambiguous. 1d. Finally, if a
provision of an agreement is certain and clear, it
is the duty of the trial court to determine its
meaning, and the court's determination is afforded
a heavy presumption of correctness and will not be
disturbed unless it is clearly erroneous., Id."

R.G. v. G.G., 771 So. 2d 43%0, 4%4 (Ala. Civ. App. 2000).

Furthermore, "Alabama appellate courts have stated that
a court will not locock beyond the four corners of a written
instrument unless the instrument contains latent ambiguities.”

Judge v. Judge, 14 So. 3d 162, 165 (Ala. Civ., App. 2009). See

alse Mevyer v, Mever, 952 So. 2d at 381 (discussing the

difference between latent and patent ambiguities).

The wife argues only that the second paragraph of the
antenuptial agreement, quoted above, 1is 1n direct conflict
with the last sentence of the paragraph labeled "1." in the
antenuptial agreement. The second paragraph 1in the agreement
states that the husband "desires that all property now owned
or hereafter acguired by elither [sic] shall be free, for
purposes c¢f ... divorce ..., from any claim of [the wife],
that may arise by reason of thelr contemplated marriage, other
than as set out herein.”™ The last sentence of paragraph "1."
states that "lalny property, real, personal, or mixed,

acquired after the date of sald marriage shall be considered
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Joint property unless agreed to in writing, signed by both
parties.™ We note that the language, "other than as set out
herein," in the second paragraph of the agreement indicates
that parts of the agreement following that paragraph may
conflict with the husband's desire to keep "all property now
owned or hereafter acguired ... free from any claim of [the
wife]." The paragraph labeled "1." provides that the husband
shall retain M"all rights to his property," which was
identified in the agreement as the property set forth in
Exhibit A, but also specifically states that any property
acquired after the date the parties married shall be
considered joint property. Therefore, because of the proviso
in the second paragragh of the agreement, set forth above, we
cannot conclude that the parts of the agreement cited by the
wife make the agreement ambiguous.

The wife does not argue that paragragh nine of the
antenuptial agreement, which was cited by the trial court in
the May 2009 order to support its conclusion that the wife did
not have a right to alimony, 1s ambigucus. Because the wife

has not argued that issue on appeal, it is waived. See Tucker

v. Cullman—-Jefferson Counties Gas Dist., 864 So. 2d 317, 319
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(Ala. 2003) (guoting Asam v. Devereaux, 686 So. 2d 1222, 1224

(Ala. Civ. App. 19926), citing in turn Boshell v. Keith, 418

So. 2d 89 (RAla. 1982)) ("'When an appellant fails to properly
argue an 1ssue, that 1issue 1s waived and will not be
considered.'"). Accordingly, we affirm that part of the
divorce judgment that determined that paragraph nine of the
antenuptial agreement constituted a waiver of the wife's right
to alimony.

The wife argues that the trial court's determination that
she had no claim to the property listed in Exhibit A of the
antenuptial agreement did not adeguately identify the property
that she did not have a claim to because the trial court did
not conduct a hearing to allow the parties to identify
property that was acguired after the marriage. We agree. As
discussed above, the agreement clearly provides that any
property acguired after the date the parties married shall be
considered Jjoint property. Accordingly, the trial court
should have conducted a hearing so that the parties could
present evidence regarding what, 1if any, property had been
acguired after the date the parties married, and the trial

court should have, after considering the entirety of the
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antenuptial agreement, determined the proper dispositicn of
the parties' property. Because the trial court failed to do
80, the divorce Jjudgment, insofar as 1t was entered without
full consideration of the evidence regarding the parties'
Joint property, is due to be reversed and the cause remanded
with instructions to the trial court to conduct further
proceedings consistent with this opinion.

We also agree with the wife that the trial court erred by
failing to conduct a hearing to consider evidence related to
all the remalining issues before the trial court, such as
custody, visitation, and child support. On appeal, the
parties dispute the existence of an agreement that allegedly
settled these issues. However, as the wife argues, there 1is
no indication in the record that the parties entered intc an
agreement., We discussed similar circumstances in Willig v,
Willis, 45 So. 3d 347 (Ala. Civ. aApp. 2010). In that case,
the divorce Judgment incorporated a "partial” settlement
agreement, but the partial agreement was not set forth in the
record. We stated:

"The record contalns no written documentation of the

parties' partial settlemsnt agreement, and an cral

settlement agreement is valid and enforceable 'cnly
1if it 1s made in open court or during a pretrial
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conference.' Contractor Success Group, Inc. V.
Service Thrust Org., Inc., 681 So., 2d 212, 215 (Ala.
Civ. App. 1986). This court has explained:

"'All settlement agreements entered
inte by attorneys and occurring at the
trial-court level are governed by §
34-3-21, Ala, Code 1875, Ex parte Simsg, 627
So. 24 380, 382 (Ala. 1993). To Dbe
effective under § 34-3-21, an agreementL
must be made in writing or entered in the
minutes of the court. Holmes wv. Sanders,
72% So. 24 314, 316 (Ala. 1999); and Ex
parte Kiely, 579 So. 2d 1366, 1367 (Ala.
Civ. App. 1981).°

"Proffitt v. Cochran, 742 So. 2d 188, 18% (Ala. Civ.
App. 1999 ."

Id. at 348.

We concluded in Willis that "[t]he judgment [was] due to
be reversed because it [did] not properly document and
incorporate the agreement ¢of the parties." Id. at 349, In the
present case, it 1s unclear whether Lhe parties ever reached
an agreement. Regardless, we cconclude that any agresment that
may have been entered into by the parties in the present case
is not valld and binding because there is no indication in the
record that the agreement was reduced to writing or entered In

Lhe minutes of the trial court., & 34-3-21; Willls, supra.

On appeal, the husband does not dispute that the trial

court did not conduct an ore tenus hearing on any 1ssue
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presented in the divorce action, other than the March 2009
hearing on the validity of the antenuptial agreement. Because
there was no hearing conducted on any pending issue other than
the validity of the antenuptial agreement, without a binding
settlement agreement the trial court had no basis to enter a
divorce judgment determining the rights and obligations of the

parties.” See Willis, 45 Sc. 3d at 349 ("The determination of

the issues in dispute between the parties would have been
within the trial ccourt's discretion 1f it had received any
evidence on those issues."). Accordingly, we reverse the
divorce judgment, 1insofar as it addresses issues other than
the validity and enforceability of the antenuptial agreement,
and the cause is remanded with instructions to the trial court
to conduct a proceeding that is consistent with this opinion.

AFFIRMED TN PART,; REVERSED IN PART; AND REMANDED WITH
INSTRUCTIONS.

Thompson, P.J., and Pittman, Thomas, and Moore, JJ.,
concur.,

'As noted above, the record contains a C5-42 Child-Support
Guidelines form that was filled out by the husband. The wife,
at Lhe hearing on her postjudgment moticn, argued that she was
entitled to present evidence disputing the amount of the
husband's gross Income, We agree.
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