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BRYAN, Judge. 

K r i s t i L. Hood ("the w i f e " ) appeals from a judgment 

e n t e r e d by the Etowah C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t 

d i v o r c e d her from F r a n k L. Hood ("the husband"). 

On J u l y 17, 2007, the husband f i l e d a c o m p l a i n t f o r a 
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d i v o r c e from the w i f e . I n h i s c o m p l a i n t , he a l l e g e d t h a t the 

p a r t i e s had m a r r i e d on December 28, 1998, t h a t t h e y had 

s e p a r a t e d i n A p r i l 2007, t h a t one c h i l d had been born of the 

m a r r i a g e i n A p r i l 2000, and t h a t the t r i a l c o u r t s h o u l d g r a n t 

him a d i v o r c e from the w i f e on the grounds of i n c o m p a t i b i l i t y 

of temperament, mental abuse, and p h y s i c a l abuse. The husband 

sought, among o t h e r t h i n g s : (1) p r i m a r y p h y s i c a l c u s t o d y of 

the p a r t i e s ' c h i l d ; (2) an award of the p a r t i e s ' r e s i d e n c e on 

Hood D r i v e ("the m a r i t a l r e s i d e n c e " ) , w i t h an o b l i g a t i o n t o 

pay the mortgage on i t ; (3) an award of the " r i v e r l o t , " w i t h 

an o b l i g a t i o n t o pay the mortgage on i t ; (4) a d i v i s i o n of the 

p a r t i e s ' p e r s o n a l p r o p e r t y i n accordance w i t h an a n t e n u p t i a l 

agreement t h a t the p a r t i e s had s i g n e d on December 28, 1998; 

(5) an e q u i t a b l e d i v i s i o n of the p a r t i e s ' d e b t s ; (6) an award 

of a l l of h i s bank accounts and h i s i n d i v i d u a l r e t i r e m e n t 

account ("IRA"); and (7) an o r d e r f i n d i n g t h a t the i s s u e of 

al i m o n y i s "moot and f o r e v e r waived." 

The w i f e s u b s e q u e n t l y f i l e d an answer t o the husband's 

c o m p l a i n t and a c o u n t e r c l a i m f o r a d i v o r c e , a s s e r t i n g a d u l t e r y 

and i n c o m p a t i b i l i t y of temperament as grounds f o r the d i v o r c e . 

The w i f e r e q u e s t e d (1) temporary and permanent c u s t o d y of the 
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p a r t i e s ' c h i l d ; (2) temporary and permanent c h i l d s u p p o r t ; (3) 

temporary and permanent alimony; (4) temporary and permanent 

e x c l u s i v e p o s s e s s i o n of the m a r i t a l r e s i d e n c e ; (5) an o r d e r 

r e q u i r i n g the husband t o pay a l l the p a r t i e s ' m a r i t a l d e b t s ; 

(6) an award of her a t t o r n e y ' s f e e s ; (7) and any o t h e r r e l i e f 

t o which she may be e n t i t l e d . The husband answered the w i f e ' s 

c o u n t e r c l a i m f o r a d i v o r c e and a s s e r t e d , among o t h e r t h i n g s , 

t h a t , p u r s u a n t t o the p a r t i e s ' a n t e n u p t i a l agreement, the w i f e 

had no c l a i m t o ali m o n y or the m a r i t a l r e s i d e n c e . 

On October 10, 2007, the husband f i l e d a motion f o r a 

p a r t i a l summary judgment, a l l e g i n g t h a t the p a r t i e s had 

e n t e r e d i n t o an a n t e n u p t i a l agreement, t h a t the w i f e had 

waived a l l c l a i m s t o the m a r i t a l r e s i d e n c e and t o ali m o n y or 

support i n the event the p a r t i e s d i v o r c e d , and t h a t he was 

e n t i t l e d t o a judgment i n h i s f a v o r r e g a r d i n g the w i f e ' s 

c l a i m s f o r ali m o n y and an award of the m a r i t a l r e s i d e n c e . The 

w i f e f i l e d a response t o the husband's p a r t i a l - s u m m a r y -

judgment motion and an a f f i d a v i t i n support of her response, 

i n which she a l l e g e d t h a t she had s i g n e d the a n t e n u p t i a l 

agreement under duress and t h a t the husband had not made a 

f u l l d i s c l o s u r e of h i s a s s e t s . On January 3, 2008, the t r i a l 
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c o u r t d e n i e d the husband's motion f o r a p a r t i a l summary 

judgment. 

A f t e r s e v e r a l c o n t i n u a n c e s , the t r i a l c o u r t , on March 13, 

2009, conducted a h e a r i n g on the e n f o r c e a b i l i t y of the 

a n t e n u p t i a l agreement. The o n l y t e s t i m o n y p r e s e n t e d a t t h i s 

h e a r i n g was from the w i f e on the i s s u e whether she s i g n e d the 

a n t e n u p t i a l agreement w h i l e under d u r e s s . The w i f e t e s t i f i e d 

t h a t she had met the husband i n Natchez, M i s s i s s i p p i , when she 

was w o r k i n g as a r e g i s t e r e d n u r s e . There i s an i n d i c a t i o n i n 

the r e c o r d t h a t the husband i s a d o c t o r . At t h a t t i m e , the 

w i f e had cu s t o d y of two c h i l d r e n from a p r e v i o u s m a r r i a g e , and 

the p a r t i e s began l i v i n g t o g e t h e r i n the w i f e ' s home i n 

Natchez w i t h her two c h i l d r e n . The husband p a i d the mortgage 

on t h a t r e s i d e n c e w h i l e t h e y l i v e d t o g e t h e r . A f t e r the 

p a r t i e s became engaged, the husband moved t o Gadsden, and, 

a p p r o x i m a t e l y one month b e f o r e the w i f e and her c h i l d r e n moved 

t o Gadsden i n the summer of 1998, the husband purchased the 

home on Hood D r i v e , i . e . , the m a r i t a l r e s i d e n c e . A f t e r the 

w i f e moved w i t h her c h i l d r e n t o l i v e w i t h the husband i n the 

m a r i t a l r e s i d e n c e , she d e c i d e d t o make her home i n Natchez 

a v a i l a b l e t o r e n t . 

4 



2091016 

The w i f e s t a t e d t h a t the p a r t i e s had never s e t a wedding 

da t e , b u t, she s t a t e d , a t m i d n i g h t on December 28, 1998, the 

husband asked her i f she wanted t o get m a r r i e d a t the 

courthouse t h a t day, and she a g r e e d . The w i f e s t a t e d t h a t she 

d i d not l e a r n t h a t the husband e x p e c t e d her t o s i g n an 

a n t e n u p t i a l agreement u n t i l t h e y were on the way t o the 

courthouse t o be m a r r i e d . A c c o r d i n g t o the w i f e , the husband 

t o l d her t h a t t h e y had t o stop a t h i s a t t o r n e y ' s o f f i c e t o 

s i g n " t h e m a r r i a g e p a p e r s " and i t was not u n t i l she was a t the 

husband's a t t o r n e y ' s o f f i c e t h a t she r e a l i z e d t h a t the husband 

wanted her t o s i g n an a n t e n u p t i a l agreement. A p p a r e n t l y , the 

w i f e was shocked a t the r e q u e s t and began c r y i n g . 

The w i f e s t a t e d t h a t the husband's a t t o r n e y had d i s c u s s e d 

the a n t e n u p t i a l agreement w i t h her, and she a d m i t t e d t h a t she 

had u n d e r s t o o d t h a t i n the event the p a r t i e s d i v o r c e d the 

husband "would r e s e r v e c o n t r o l over c e r t a i n t h i n g s t h a t he 

had," i n c l u d i n g the m a r i t a l r e s i d e n c e . The w i f e a l s o 

t e s t i f i e d t h a t she had u n d e r s t o o d t h a t she would not have a 

c l a i m t o the husband's IRA, p e n s i o n p l a n s , and s t o c k s t h a t he 

owned b e f o r e the m a r r i a g e , but she a l s o s t a t e d t h a t she d i d 

not know what p e n s i o n p l a n s the husband owned. The w i f e 
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a d m i t t e d t h a t w h i l e she was a t the husband's a t t o r n e y ' s o f f i c e 

she u n d e r s t o o d t h a t she would not have a c l a i m t o the p r o p e r t y 

l i s t e d i n the agreement i f the p a r t i e s d i v o r c e d . 

The w i f e f u r t h e r t e s t i f i e d t h a t the husband's a t t o r n e y 

had sent the w i f e and the husband t o another a t t o r n e y , " h i s 

good f r i e n d , " so the w i f e c o u l d r e v i e w the agreement w i t h a 

se p a r a t e a t t o r n e y . A c c o r d i n g t o the w i f e , the husband was 

a p p r o x i m a t e l y 10 f e e t away o u t s i d e an open door when she was 

d i s c u s s i n g the agreement w i t h her "independent" c o u n s e l . The 

w i f e s t a t e d t h a t the a t t o r n e y t h a t she met w i t h o n l y browsed 

through the agreement because the p a r t i e s were t r y i n g t o make 

i t t o the courthouse b e f o r e i t c l o s e d . The w i f e s t a t e d t h a t 

she was c r y i n g and was t r y i n g t o whisper t o the a t t o r n e y 

because the husband l o o k e d mad and t h a t she d i d not u n d e r s t a n d 

what the a t t o r n e y t o l d h e r . The w i f e t e s t i f i e d t h a t , 

i n i t i a l l y , she r e f u s e d t o s i g n the agreement, so she and the 

husband l e f t the a t t o r n e y ' s o f f i c e and r e t u r n e d t o t h e i r home. 

A c c o r d i n g t o the w i f e , the husband t o l d her t h a t he would not 

have the nerve t o get m a r r i e d i f she d i d not s i g n the 

a n t e n u p t i a l agreement. The p a r t i e s s u b s e q u e n t l y r e t u r n e d t o 

the second a t t o r n e y ' s o f f i c e , and she s i g n e d the a n t e n u p t i a l 
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agreement. 

The w i f e c l a i m e d t h a t she d i d not know t h a t the second 

a t t o r n e y was supposed t o be her a t t o r n e y , and she s t a t e d t h a t 

she d i d not u n d e r s t a n d t h a t she had waived a r i g h t t o ali m o n y 

i n the event the p a r t i e s d i v o r c e d . The w i f e s t a t e d t h a t she 

was never a b l e t o r e a d through the e n t i r e agreement, but she 

agreed t h a t she knew t h a t she was g i v i n g up r i g h t s by s i g n i n g 

the agreement t h a t she o t h e r w i s e would have had i f she had not 

s i g n e d the agreement. 

A c c o r d i n g t o the w i f e , her former husband had been 

t h r e a t e n i n g t o tak e c u s t o d y of t h e i r c h i l d r e n because she was 

l i v i n g w i t h the husband i n v i o l a t i o n of t h e i r d i v o r c e 

judgment. The w i f e s t a t e d t h a t the husband was aware of t h a t 

f a c t , and the w i f e thought t h a t , i f she d i d not s i g n the 

agreement, she and the husband would not get m a r r i e d and t h e r e 

was a p o s s i b i l i t y t h a t she would l o o s e c u s t o d y of her 

c h i l d r e n . She s t a t e d t h a t her c h i l d r e n were ages one and 

t h r e e y e a r s o l d a t the time she s i g n e d the a n t e n u p t i a l 

agreement and t h a t she had no money and no p l a c e t o l i v e 

because her home i n Natchez was o c c u p i e d by r e n t e r s . 

The husband's a t t o r n e y o f f e r e d the p a r t i e s ' a n t e n u p t i a l 
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agreement i n t o e v i d e n c e , but no o t h e r e x h i b i t s were o f f e r e d or 

a d m i t t e d d u r i n g t h a t h e a r i n g . That agreement s t a t e s , i n 

p e r t i n e n t p a r t : 

t h i s 
r i n g i n t o the m a r r i a 

each o t h e r , and; 

"WHEREAS, the p a r t i e s t o t h i s agreement 
contemplate e n t e r i n g i n t o the m a r r i a g e r e l a t i o n w i t h 

owns 
of 

A', the 

"WHEREAS, [the husband], i n d i v i d u a l l y o 
c e r t a i n t a n g i b l e and i n t a n g i b l e p r o p e r t y , a l i s t 
which i s s e t out h e r e i n a f t e r i n E x h i b i t 'A', 
n a t u r e and e x t e n t of which has been d i s c l o s e d t o the 
[ w i f e ] , and he d e s i r e s t h a t a l l p r o p e r t y now owned  
or h e r e a f t e r a c q u i r e d by e i t h e r [ s i c ] s h a l l be f r e e , 
f o r purposes of t e s t a m e n t a r y d i s p o s i t i o n , d i v o r c e or 
o t h e r w i s e , from any c l a i m of the [ w i f e ] , t h a t may 
a r i s e by reason of t h e i r c o n t e m p l a t e d m a r r i a g e , 
o t h e r than as s e t out h e r e i n : 

"NOW THEREFORE, i n c o n s i d e r a t i o n of the p r emises 
and the mutual covenants h e r e i n c o n t a i n e d , i t i s 
agreed as f o l l o w s : 

" 1 . Both b e f o r e and a f t e r the s o l e m n i z a t i o n of 
the m a r r i a g e between the p a r t i e s , [the husband] 
s h a l l s e p a r a t e l y r e t a i n a l l r i g h t s i n h i s own 
p r o p e r t y , i n c l u d i n g a l l i n t e r e s t , r e n t s and p r o f i t s 
which may accrue or r e s u l t i n any manner from 
i n c r e a s e s i n v a l u e , and he s h a l l have the a b s o l u t e 
and u n r e s t r i c t e d r i g h t t o d i s p o s e of h i s p r o p e r t y , 
f r e e from any c l a i m t h a t may be made by the [wife] 
by reason of t h e i r m a r r i a g e , and w i t h the same 
e f f e c t as i f no m a r r i a g e had been consummated 
between them, whether such d i s p o s i t i o n be made by 
g i f t , conveyance, s a l e , l e a s e ; by w i l l or c o d i c i l or 
o t h e r t e s t a m e n t a r y means; by laws of i n t e s t a c y ; or 
o t h e r w i s e . Any p r o p e r t y , r e a l , p e r s o n a l or mixed,  
a c q u i r e d a f t e r the date of s a i d m a r r i a g e s h a l l be  
c o n s i d e r e d j o i n t p r o p e r t y u n l e s s agreed t o i n  
w r i t i n g , s i g n e d by b o t h p a r t i e s . 
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II 

"8. [The w i f e ] has examined the f i n a n c i a l 
statements a t t a c h e d h e r e t o and made a p a r t h e r e o f as 
E x h i b i t 'A' and has had the o p p o r t u n i t y t o q u e s t i o n 
and examine a l l items t h e r e i n , and acknowledges t h a t 
f a i r d i s c l o s u r e has been made by [the husband], as 
contem p l a t e d under the p r o v i s i o n s of S e c t i o n 
43-8-72, Code of Alabama (1975), as amended. Each 
c e r t i f i e s t h a t he or she has had an independent and 
se p a r a t e c o u n s e l and has been i n d e p e n d e n t l y a d v i s e d 
and has been g i v e n , w i t h o u t l i m i t a t i o n , a l l 
i n f o r m a t i o n r e q u e s t e d . Each f u r t h e r c e r t i f i e s t h a t 
c o u n s e l has a d v i s e d and i n f o r m e d him or her of the 
l e g a l e f f e c t s of t h i s document. 

"9. In the event of the death of [the husband]  
or the g r a n t i n g of a f i n a l d i v o r c e d e c r e e , [the  
w i f e ] s h a l l have no r i g h t t o any c l a i m a g a i n s t the  
e s t a t e of [the husband] based on s p o u s a l or m a r i t a l  
r i g h t s i n c l u d i n g , but not l i m i t e d t o maintenance,  
s u p p o r t , or p r o p e r t y s e t t l e m e n t s , by reason of or on  
account of d i s s o l u t i o n of the m a r r i a g e , or by reason  
of d e a t h . " 

(Emphasis added.) 

E x h i b i t A, which was a document a t t a c h e d t o the 

a n t e n u p t i a l agreement, was l a b e l e d " P r o p e r t y t o be R e t a i n e d by 

[the husband], I n d i v i d u a l l y , Without Any Cla i m s by [the 

w i f e ] , " and i t i n c l u d e d s i x paragraphs i d e n t i f y i n g r e a l and 

p e r s o n a l p r o p e r t y , as f o l l o w s : 

"1. Any p e n s i o n p l a n , i n c l u d i n g a l l s t o c k s owned 
p r i o r t o marriag e of p a r t i e s , and i n c l u d i n g any IRA 
acc o u n t s , SEP IRA accounts or 401k a c c o u n t s . 
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"2. A l l c h e c k i n g and/or s a v i n g s a c c o u n t s , 
i n c l u d i n g money market accounts i n d i v i d u a l l y owned 
by [the husband], p r i o r t o m a r r i a g e of the p a r t i e s . 

"3. A l l j e w e l r y owned by [the husband], 
i n c l u d i n g j e w e l r y p a s sed down t o s a i d [husband] by 
h i s p a r e n t s , and/or g r a n d p a r e n t s , i n c l u d i n g h i s 
mother's engagement r i n g , grandmother's engagement 
r i n g , mother's diamond/ruby r i n g , mother's emerald 
r i n g , and f a t h e r ' s diamond c l u s t e r r i n g . 

"4. A u t o m o b i l e s owned p r i o r t o m a r r i a g e , 
i n c l u d i n g BMW aut o m o b i l e [and] Fo r d E x p l o r e r . 

"5. Home, r e a l e s t a t e , and f u r n i s h i n g s l o c a t e d 
t h e r e i n , l o c a t e d a t [the m a r i t a l r e s i d e n c e ] . 

"6. A l l p e r s o n a l p r o p e r t y and b e l o n g i n g s owned 
by [the husband] p r i o r t o the ma r r i a g e of the 
p a r t i e s . " 

On May 5, 2009, the t r i a l c o u r t e n t e r e d an o r d e r f i n d i n g 

t h a t the a n t e n u p t i a l agreement was " v o l u n t a r i l y e n t e r e d i n t o 

by the husband and the w i f e f o r good and v a l u a b l e 

c o n s i d e r a t i o n and t h a t the agreement was f a i r , j u s t and 

r e a s o n a b l e from the [ w i f e ] ' s p o i n t of view so as t o be v a l i d 

under g e n e r a l p r i n c i p l e s g o v e r n i n g a n t e n u p t i a l agreements." 

The t r i a l c o u r t f u r t h e r h e l d 

" t h a t the a n t e n u p t i a l agreement p r o v i d e s i n r e l e v a n t 
p a r t t h a t i n the event of 'the g r a n t i n g of a f i n a l 
d i v o r c e d e c r e e , [the w i f e ] s h a l l have no r i g h t t o 
any c l a i m a g a i n s t the e s t a t e of [the husband] based 
on s p o u s a l or m a r i t a l r i g h t s i n c l u d i n g , but not 
l i m i t e d t o , maintenance, support or p r o p e r t y 
s e t t l e m e n t s , by reason of or on account of 
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d i s s o l u t i o n of the marria g e 

"The a n t e n u p t i a l agreement f u r t h e r p r o v i d e s , i n 
E x h i b i t A, c e r t a i n s p e c i f i c p r o p e r t y t o be 
' r e t a i n e d ' by [the husband], i n d i v i d u a l l y , w i t h o u t 
any c l a i m s by [the w i f e ] . 

"The a n t e n u p t i a l agreement p r o v i d e s t h a t the 
p r o p e r t y r e t a i n e d by the [husband] w i t h o u t any 
c l a i m s by the [wife] i s as f o l l o w s : 

" [ L i s t of p r o p e r t y i d e n t i f i e d i n 
E x h i b i t A of the a n t e n u p t i a l agreement, s e t 
f o r t h above.] 

" I t i s , t h e r e f o r e , c o n s i d e r e d ORDERED, ADJUDGED 
and DECREED t h a t the a n t e n u p t i a l agreement d a t e d 
December 28, 1998, i s v a l i d and e n f o r c e a b l e and the 
[wife] has no c l a i m f o r ali m o n y or a g a i n s t those 
items i d e n t i f i e d i n E x h i b i t A of the a n t e n u p t i a l 
agreement as s e t out above." 

The w i f e f i l e d a motion t o a l t e r , amend, or v a c a t e the 

or d e r f i n d i n g the a n t e n u p t i a l agreement v a l i d and e n f o r c e a b l e , 

and, a f t e r c o n d u c t i n g a h e a r i n g , the t r i a l c o u r t d e n i e d t h a t 

motion. A t r a n s c r i p t of t h a t h e a r i n g i n the r e c o r d i n d i c a t e s 

t h a t the w i f e argued o n l y t h a t the a n t e n u p t i a l agreement was 

i n v a l i d because she had s i g n e d i t under d u r e s s . On August 25, 

2009, the t r i a l c o u r t e n t e r e d an o r d e r t h a t s t a t e d : "The 

judgment d a t e d the 5 t h of May, 2009, i s hereby deemed t o be a 
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[ f ] i n a l [ o ] r d e r from which an a p p e a l can be t a k e n . " 1 The w i f e 

s u b s e q u e n t l y f i l e d a n o t i c e of a p p e a l , but t h e r e i s no 

i n d i c a t i o n i n the r e c o r d t h a t the w i f e ' s a p p e a l from the May 

2009 judgment was ever b e f o r e t h i s c o u r t . 2 

A c c o r d i n g t o the c a s e - a c t i o n summary, the case was s e t 

f o r a f i n a l h e a r i n g on January 5, 2010; however, t h e r e i s no 

i n d i c a t i o n i n the r e c o r d t h a t a t r i a l or a h e a r i n g was 

conducted on t h a t d a t e . On F e b r u a r y 16, 2010, the t r i a l c o u r t 

e n t e r e d an o r d e r t h a t s t a t e d : 

"The c o u r t was under the i m p r e s s i o n t h a t the 
p a r t i e s were g o i n g t o b r i n g an o r d e r f o r the c o u r t ' s 
r e v i e w and c o n s i d e r a t i o n s h o r t l y a f t e r the January 
5, 2010, h e a r i n g and the c o u r t has not been 
p r e s e n t e d w i t h same. The c o u r t r e s p e c t f u l l y r e q u e s t s 

1 A l t h o u g h i t appears t h a t the t r i a l c o u r t was a t t e m p t i n g 
t o c e r t i f y the May 5, 2009, judgment as a f i n a l judgment 
p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., the t r i a l c o u r t ' s 
attempted c e r t i f i c a t i o n was i n v a l i d because the t r i a l c o u r t ' s 
p u r p o r t e d c e r t i f i c a t i o n " n e i t h e r c i t e d Rule 54(b) nor used the 
language of Rule 5 4 ( b ) . " B l y t h e v. B l y t h e , 76 So. 2d 1018, 
1020 ( A l a . C i v . App. 2007) ( d i s m i s s i n g an appea l from a 
n o n f i n a l judgment a f t e r d e t e r m i n i n g t h a t the t r i a l c o u r t had 
f a i l e d t o e n t e r a v a l i d Rule 54(b) c e r t i f i c a t i o n ) . 

2We note, however, t h a t , even i f the w i f e had pursued her 
ap p e a l t o t h i s c o u r t , we would have been r e q u i r e d t o d i s m i s s 
the w i f e ' s a p p e a l as h a v i n g been taken from a n o n f i n a l 
judgment because the t r i a l c o u r t d i d not p r o p e r l y c e r t i f y the 
May 5, 2009, judgment as a f i n a l judgment p u r s u a n t t o Rule 
5 4 ( b ) , A l a . R. C i v . P. See supra n oted 1, and B l y t h e v.  
B l y t h e , 976 So. 2d 1018, 1020 ( A l a . C i v . App. 2007) . 
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t h a t i t be p r o v i d e d w i t h same w i t h i n 7 days t o a v o i d 
h a v i n g t o s e t t h i s m a t t er f o r h e a r i n g a g a i n . " 

The w i f e ' s a t t o r n e y , on Febr u a r y 25, 2010, f i l e d a motion 

f o r l e a v e t o withdraw, a l l e g e d l y a t the r e q u e s t of the w i f e . 

A f t e r the motion t o withdraw was g r a n t e d , a d i f f e r e n t a t t o r n e y 

f i l e d a n o t i c e of appearance on b e h a l f of the w i f e on March 

12, 2010. The same day, the w i f e f i l e d a motion f o r temporary 

cust o d y and f o r a pendente l i t e h e a r i n g , a l l e g i n g t h a t the 

t r i a l c o u r t had not e n t e r e d a temporary award of cust o d y or 

c h i l d s u p p o r t , d e s p i t e the f a c t t h a t the ma t t e r had been 

pending s i n c e J u l y 2007. On the same day, the w i f e f i l e d a 

motion f o r an o r d e r v o i d i n g the a n t e n u p t i a l agreement, 

a l l e g i n g t h a t she had been under du r e s s when she s i g n e d the 

agreement, t h a t she had not been a d e q u a t e l y a d v i s e d of the 

husband's a s s e t s when she s i g n e d the agreement, t h a t she d i d 

not have independent knowledge of the husband's a s s e t s when 

she s i g n e d the agreement, and t h a t the p r o v i s i o n s of the 

agreement were c o n f l i c t i n g and ambiguous. The t r i a l c o u r t , on 

the same day, e n t e r e d an o r d e r s t a t i n g t h a t the w i f e ' s motion 

t o v o i d the a n t e n u p t i a l agreement was moot and t h a t the 

" c o u r t has a l r e a d y h e a r d the f a c t s of t h i s case and 
has d i r e c t e d the a t t o r n e y f o r the [husband] t o d r a f t 
an o r d e r . I t i s the u n d e r s t a n d i n g of the c o u r t t h a t 
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the decree was p r e p a r e d by [the husband's a t t o r n e y ] 
and s u b m i t t e d t o [the w i f e ' s former a t t o r n e y ] f o r 
h i s r e v i e w and t h a t [the w i f e ' s former a t t o r n e y ] 
f a i l e d t o f o l l o w through w i t h same. The c o u r t a w a i t s 
the f i n a l decree f o r the c o u r t ' s c o n s i d e r a t i o n and 
r e v i e w and i f not r e c e i v e d by the c o u r t w i t h i n 7 
days t h i s case w i l l be d i s m i s s e d . " 

On March 31, 2010, the t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s on the grounds of i n c o m p a t i b i l i t y of 

temperament and an i r r e t r i e v a b l e breakdown of the m a r r i a g e . 

The p a r t i e s were awarded j o i n t l e g a l c u s t o d y of t h e i r c h i l d , 

and the w i f e was awarded p r i m a r y p h y s i c a l c u s t o d y of the 

c h i l d , s u b j e c t t o the husband's v i s i t a t i o n r i g h t s as 

s p e c i f i c a l l y s e t f o r t h i n the judgment. The husband was 

o r d e r e d t o pay the w i f e c h i l d s u p p o r t i n the amount of $250.56 

a month, and the w i f e was r e q u i r e d t o m a i n t a i n h e a l t h -

i n s u r a n c e coverage f o r the c h i l d . The t r i a l c o u r t 

s p e c i f i c a l l y i n c o r p o r a t e d the May 2009 o r d e r i n t o the March 

2010 judgment. 

On A p r i l 19, 2010, the w i f e f i l e d a postjudgment motion 

p u r s u a n t t o Rule 59, A l a . R. C i v . P. The w i f e a l l e g e d t h a t no 

t r i a l had taken p l a c e on January 5, 2010, t h a t she had not 

e n t e r e d i n t o a s e t t l e m e n t agreement w i t h the husband, and t h a t 

she had r e l e v a n t e v i d e n c e t o p r e s e n t t o the t r i a l c o u r t 
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r e l a t e d t o d e t e r m i n i n g the grounds f o r the d i v o r c e and r e l a t e d 

t o i s s u e s of custody, v i s i t a t i o n , c h i l d s u p p o r t , alimony, and 

p r o p e r t y d i s t r i b u t i o n . A t the h e a r i n g on her postjudgment 

motion, the w i f e o b j e c t e d t o the f a c t t h a t the husband's 

a t t o r n e y had p r e s e n t e d the t r i a l c o u r t w i t h a d r a f t o r d e r when 

the t r i a l c o u r t had not hear d any e v i d e n c e . S p e c i f i c a l l y , the 

w i f e argued t h a t the husband had been awarded " v e r y l i b e r a l " 

v i s i t a t i o n w i t h the c h i l d w i t h o u t any e v i d e n c e r e l a t e d t o the 

b e s t i n t e r e s t s of the c h i l d , and she d i s p u t e d the amount of 

income a t t r i b u t e d t o the husband on the CS-42 C h i l d - S u p p o r t 

G u i d e l i n e s form f i l e d by the husband s h o r t l y b e f o r e t he 

d i v o r c e judgment was e n t e r e d . The w i f e a l s o argued t h a t the 

a n t e n u p t i a l agreement was ambiguous, c i t i n g the language i n 

the agreement t h a t says t h a t " [ a ] n y p r o p e r t y , r e a l , p e r s o n a l , 

or mixed a c q u i r e d a f t e r the date of s a i d m a r r i a g e s h a l l be 

c o n s i d e r e d j o i n t p r o p e r t y u n l e s s agreed t o i n w r i t i n g " 

The w i f e f u r t h e r a l l e g e d t h a t t h e r e were p r o p e r t y i s s u e s t h a t 

had not been add r e s s e d i n the judgment and t h a t t h e r e was a t 

l e a s t one p i e c e of r e a l p r o p e r t y t h a t was j o i n t l y owned by the 
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p a r t i e s . 3 The w i f e argued t h a t , a c c o r d i n g t o the a n t e n u p t i a l 

agreement, the t r i a l c o u r t would be r e q u i r e d t o c o n s i d e r the 

p r o p e r t y the p a r t i e s had a c q u i r e d a f t e r t h e i r m a r r i a g e f o r 

e q u i t a b l e d i s t r i b u t i o n . 

A t the h e a r i n g on her postjudgment motion, the w i f e 

t e s t i f i e d t h a t on the date s e t f o r t r i a l , i . e . , January 5, 

2010, she came t o the courthouse f o r t r i a l and her a t t o r n e y 

and the husband's a t t o r n e y attempted t o s e t t l e the case. She 

s t a t e d t h a t the p a r t i e s d i d not rea c h an agreement, t h a t she 

never went i n s i d e the courtroom, t h a t she never spoke t o the 

t r i a l - c o u r t judge, t h a t she never p r e s e n t e d any t e s t i m o n y , and 

t h a t she d i d not o f f e r any e v i d e n c e . She t e s t i f i e d t h a t she 

had accumulated e v i d e n c e r e l a t e d t o her case, t h a t she wanted 

the t r i a l - c o u r t judge t o hear i t , and t h a t her former a t t o r n e y 

had t o l d her t h a t she was g o i n g t o have t o come back f o r 

another h e a r i n g t o f i n a l i z e the d i v o r c e . 

The husband d i d not p r e s e n t any t e s t i m o n y , but h i s 

a t t o r n e y argued t h a t , a f t e r the t r i a l c o u r t r u l e d on the 

3The w i f e s u b m i t t e d i n t o e v i d e n c e a copy of a w a r r a n t y 
deed, d a t e d March 24, 2004, t h a t conveyed t i t l e t o a p i e c e of 
p r o p e r t y i n S o u t h s i d e t o the husband and the w i f e j o i n t l y w i t h 
a r i g h t of s u r v i v o r s h i p . 
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v a l i d i t y of the a n t e n u p t i a l agreement, the o n l y r e m a i n i n g 

i s s u e s were cust o d y , v i s i t a t i o n , and c h i l d s u p p o r t . He argued 

t h a t c u s t o d y and v i s i t a t i o n i s s u e s were r e s o l v e d on January 5, 

2010, and t h a t the p a r t i e s o n l y needed t o submit income 

a f f i d a v i t s . The r e c o r d r e f l e c t s t h a t the husband s u b m i t t e d a 

CS-42 C h i l d - S u p p o r t G u i d e l i n e s form on March 29, 2010. 

The t r i a l c o u r t s u b s e q u e n t l y e n t e r e d an o r d e r d e n y ing the 

w i f e ' s postjudgment motion, and the w i f e t i m e l y appealed. 

On a p p e a l , the w i f e contends (1) t h a t the t r i a l c o u r t 

e r r e d as a matter of law when i t determined t h a t the 

a n t e n u p t i a l agreement i s v a l i d and e n f o r c e a b l e ; (2) t h a t , even 

i f the a n t e n u p t i a l agreement i s v a l i d and e n f o r c e a b l e , the 

t r i a l c o u r t e r r e d by denying her postjudgment motion because 

the t r i a l c o u r t f a i l e d t o conduct a t r i a l on i s s u e s r e m a i n i n g 

a f t e r d e t e r m i n i n g the v a l i d i t y of the a n t e n u p t i a l agreement; 

and (3) t h a t the t r i a l c o u r t ' s e r r o r s i n t h i s case have 

re n d e r e d the March 2010 judgment n o n f i n a l . 

The w i f e argues t h a t the t r i a l c o u r t ' s f a i l u r e t o d i v i d e 

the p a r t i e s ' j o i n t l y h e l d p r o p e r t y , i t s f a i l u r e t o d i v i d e the 

p a r t i e s ' m a r i t a l d e b t s , and i t s f a i l u r e t o r u l e on her r e q u e s t 

f o r an a t t o r n e y ' s fee r e n d e r s the judgment n o n f i n a l . We 
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d i s a g r e e . T h i s c o u r t has h e l d t h a t a t r i a l c o u r t ' s f a i l u r e t o 

a d j u d i c a t e a c l a i m f o r a t t o r n e y ' s f e e s does not render a 

judgment n o n f i n a l , see M o r r i s o n v. M o r r i s o n , 1 So. 3d 1052, 

1053 ( A l a . C i v . App. 2008), and we have a l s o h e l d t h a t a t r i a l 

c o u r t ' s f a i l u r e t o s p e c i f i c a l l y a ddress m a r i t a l debts or 

j o i n t l y owned p r o p e r t y i n a d i v o r c e judgment does not render 

the judgment n o n f i n a l , see Clements v. Clements, 990 So. 2d 

383, 395 ( A l a . C i v . App. 2007). 

The husband contends t h a t the March 2010 judgment i s due 

t o be a f f i r m e d because, he says, (1) the w i f e f a i l e d t o ta k e 

any a c t i o n i n her a p p e a l of the May 2009 o r d e r f i n d i n g the 

a n t e n u p t i a l agreement v a l i d and e n f o r c e a b l e , (2) the t r i a l 

c o u r t c o r r e c t l y c o n c l u d e d t h a t the a n t e n u p t i a l agreement was 

v a l i d and e n f o r c e a b l e , and (3) the March 2010 judgment 

e n f o r c e s an agreement e n t e r e d i n t o by the p a r t i e s on January 

5, 2010. 

I n i t i a l l y , we note t h a t , b e f o r e the e n t r y of the March 

2010 f i n a l judgment, the w i f e was not bound, as the husband 

argues, by the t r i a l c o u r t ' s May 2009 d e t e r m i n a t i o n t h a t the 

a n t e n u p t i a l agreement i s v a l i d and e n f o r c e a b l e because the May 

2009 o r d e r was never p r o p e r l y c e r t i f i e d by the t r i a l c o u r t as 
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a f i n a l , a p p e a l a b l e judgment p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. 

C i v . P. See supra notes 1 and 2; see a l s o B l y t h e v. B l y t h e , 

976 So. 2d 1018, 1020 ( A l a . C i v . App. 2007) ( d i s c u s s i n g 

S c h n e i d e r N a t ' l C a r r i e r s , I n c . v. Tinney, 776 So. 2d 753, 754 

( A l a . 2000), and Hanner v. Metro Bank & P r o t e c t i v e L i f e I n s .  

Co., 952 So. 2d 1056, 1061 ( A l a . 2006), and the r e q u i r e m e n t s 

p e r t a i n i n g t o a t r i a l c o u r t ' s o r d e r p u r p o r t i n g t o c e r t i f y a 

judgment as f i n a l p u r s u a n t t o Rule 5 4 ( b ) ) . The t r i a l c o u r t ' s 

May 2009 d e t e r m i n a t i o n t h a t the a n t e n u p t i a l agreement i s v a l i d 

and e n f o r c e a b l e d i d not become f i n a l u n t i l i t was i n c o r p o r a t e d 

i n t o the March 2010 f i n a l judgment. Because the w i f e r a i s e d 

i s s u e s c o n c e r n i n g the v a l i d i t y and e n f o r c e a b i l i t y of the 

a n t e n u p t i a l agreement i n a postjudgment motion, we w i l l 

c o n s i d e r those arguments on a p p e a l . 

The w i f e argues t h a t the t r i a l c o u r t e r r e d by c o n c l u d i n g 

t h a t the a n t e n u p t i a l agreement i s v a l i d and e n f o r c e a b l e 

because, she says, (1) her t e s t i m o n y i n d i c a t e d t h a t she was 

under du r e s s when she s i g n e d the agreement, (2) she d i d not 

have the o p p o r t u n i t y t o o b t a i n the a d v i c e of independent 

c o u n s e l , and (3) the husband f a i l e d t o p r o v i d e f u l l d i s c l o s u r e 

of the e x i s t e n c e and/or v a l u e of h i s a s s e t s . We note t h a t the 
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t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the a n t e n u p t i a l agreement i s 

v a l i d and e n f o r c e a b l e , i n s o f a r as t h a t d e t e r m i n a t i o n was made 

a f t e r the p r e s e n t a t i o n of ore tenus e v i d e n c e , i s presumed 

c o r r e c t and w i l l be r e v e r s e d o n l y i f i t i s unsupported by the 

evi d e n c e and p l a i n l y and p a l p a b l y wrong. Ex p a r t e Brown, 26 

So. 3d 1222, 1225 ( A l a . 2009) ( q u o t i n g Clements, 990 So. 2d a t 

389). Moreover, " ' i n the absence of s p e c i f i c f i n d i n g s of 

f a c t , an a p p e l l a t e c o u r t w i l l assume t h a t the t r i a l c o u r t made 

those f i n d i n g s n e c e s s a r y t o support i t s judgment, u n l e s s such 

f i n d i n g s would be c l e a r l y e r r o n e o u s . ' " I d . ( q u o t i n g Clements, 

990 So. 2d a t 390). 

"Alabama law has l o n g h e l d t h a t a n t e n u p t i a l 
agreements are g e n e r a l l y e n f o r c e a b l e i n e q u i t y , but 
'[b]ecause of the c o n f i d e n t i a l r e l a t i o n s h i p of the 
two p a r t i e s , such c o n t r a c t s are s c r u t i n i z e d by the 
c o u r t s t o determine t h e i r j u s t i c e and 
r e a s o n a b l e n e s s . ' A l l i s o n v. Stevens, 269 A l a . 288, 
291, 112 So. 2d 451, 453 (1959). See a l s o R u z i c v.  
R u z i c , 549 So. 2d 72 ( A l a . 1989); A l a . Code 1975, § 
30-4-9 ('The husband and w i f e may c o n t r a c t w i t h each 
o t h e r , but a l l c o n t r a c t s i n t o which they may e n t e r 
are s u b j e c t t o the r u l e s of law as t o c o n t r a c t s by 
and between persons s t a n d i n g i n c o n f i d e n t i a l 
r e l a t i o n s . ' ) . 

" I n A l l i s o n , t h [ e Alabama Supreme] Court s t a t e d 
t h a t the proponent of an a n t e n u p t i a l agreement has 

"'the burden of showing t h a t the 
c o n s i d e r a t i o n was adequate and t h a t the 
e n t i r e t r a n s a c t i o n was f a i r , j u s t and 

20 



2091016 

e q u i t a b l e from the [other p a r t y ' s ] p o i n t of 
view o r t h a t the agreement was f r e e l y and 
v o l u n t a r i l y e n t e r e d i n t o by the [ o t h e r 
p a r t y ] w i t h competent independent a d v i c e 
and f u l l knowledge of [the o t h e r p a r t y ' s ] 
i n t e r e s t i n the e s t a t e and i t s approximate 
v a l u e . ' 

"269 A l a . a t 291, 112 So. 2d a t 452 (emphasis 
added)." 

I d . a t 1225-26. 

A f t e r a r e v i e w of the e v i d e n c e i n the r e c o r d and i n l i g h t 

of our s t a n d a r d of r e v i e w on a p p e a l , we conclude t h a t the 

t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the w i f e v o l u n t a r i l y 

s i g n e d the a n t e n u p t i a l agreement. A l t h o u g h the w i f e p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t she b e l i e v e d t h a t she would not have 

had a p l a c e t o l i v e w i t h her c h i l d r e n i f she had not s i g n e d 

the agreement, t h e r e was no i n d i c a t i o n t h a t the husband had 

t o l d her t h a t she and her c h i l d r e n would be i m m e d i a t e l y 

r e q u i r e d t o v a c a t e h i s home i f she d i d not s i g n the agreement. 

Moreover, t h e r e was no i n d i c a t i o n t h a t the w i f e ' s former 

husband had f i l e d an a c t i o n t o modify cu s t o d y based on the 

w i f e ' s l i v i n g arrangement w i t h the husband. In s h o r t , the 

w i f e d i d not p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t t h e r e was a 

need t o s i g n the a n t e n u p t i a l agreement s h o r t l y a f t e r she 

became aware of the agreement i n o r d e r t o p r e v e n t l o s i n g 
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cust o d y of her c h i l d r e n . 

We a l s o conclude t h a t the t r i a l c o u r t c o u l d have 

determined t h a t the w i f e had s i g n e d the agreement a f t e r 

r e c e i v i n g competent independent a d v i c e . In Ex p a r t e Brown, 

su p r a , our supreme c o u r t a f f i r m e d a t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t an a n t e n u p t i a l agreement was v a l i d , d e s p i t e 

the w i f e ' s c l a i m t h a t she had not had the o p p o r t u n i t y t o meet 

w i t h her a t t o r n e y b e f o r e she s i g n e d the agreement, because the 

agreement i t s e l f , which was s i g n e d by the w i f e , s t a t e d t h a t 

the w i f e was a c t i n g v o l u n t a r i l y and under the a d v i c e of 

independent l e g a l c o u n s e l . I d . a t 1227. L i k e w i s e , i n the 

p r e s e n t case, the w i f e s i g n e d the agreement t h a t s t a t e d t h a t 

she had been a d v i s e d by independent c o u n s e l and t h a t she had 

been i n f o r m e d of the l e g a l e f f e c t s of the agreement. R e l y i n g 

on t h a t c e r t i f i c a t i o n from the w i f e , the t r i a l c o u r t c o u l d 

have c o n c l u d e d t h a t the w i f e had r e c e i v e d competent 

independent a d v i c e . 

F i n a l l y , the w i f e contends t h a t the a n t e n u p t i a l agreement 

s h o u l d be u n e n f o r c e a b l e because the agreement d i d not p r o v i d e 

" f u l l d i s c l o s u r e " of the husband's a s s e t s . However, " t h i s 

c o u r t has r e q u i r e d o n l y t h a t the p a r t y a g a i n s t whom the 
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agreement i s b e i n g e n f o r c e d have a g e n e r a l knowledge, not a 

f u l l knowledge, of the o t h e r ' s e s t a t e . " Lemaster v. Dutton, 

694 So. 2d 1360, 1363 ( A l a . C i v . App. 1996) ( c i t i n g B a r n h i l l  

v. B a r n h i l l , 386 So. 2d 749, 752 ( A l a . C i v . App. 1980), and 

Woolwine v. Woolwine, 519 So. 2d 1347, 1350 ( A l a . C i v . App. 

1987)). The r e c o r d i n d i c a t e s t h a t the husband and the w i f e 

had d a t e d f o r a p p r o x i m a t e l y one and a h a l f y e a r s b e f o r e t h e y 

were m a r r i e d , and the w i f e does not contend t h a t she d i d not 

have a g e n e r a l knowledge of the husband's e s t a t e . 

The w i f e , o t h e r than c i t i n g a case s e t t i n g f o r t h the 

husband's burden of p r o o f as s t a t e d i n Ex p a r t e Brown, s u p r a , 

has not c i t e d any a u t h o r i t y t o support her argument t h a t the 

a n t e n u p t i a l agreement s h o u l d not be e n f o r c e d because she 

s i g n e d the agreement under d u r e s s , because she d i d not have 

independent l e g a l c o u n s e l , or because the husband f a i l e d t o 

f u l l y d i s c l o s e h i s a s s e t s i n the a n t e n u p t i a l agreement. See 

Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. ( r e q u i r i n g an a p p e l l a n t t o 

c i t e a u t h o r i t y i n support of h i s or her arguments made on 

a p p e a l ) . Because we conclude t h a t the t r i a l c o u r t c o u l d have 

determined t h a t the w i f e had v o l u n t a r i l y s i g n e d the agreement, 

w i t h independent a d v i c e , and w i t h a g e n e r a l knowledge of the 
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husband's e s t a t e , we a f f i r m t h a t p a r t of the t r i a l c o u r t ' s 

judgment c o n c l u d i n g t h a t the a n t e n u p t i a l agreement i s v a l i d 

and e n f o r c e a b l e . 

The w i f e a l s o argues t h a t the terms of the a n t e n u p t i a l 

agreement are ambiguous because, she says, p r o v i s i o n s i n the 

agreement are i n d i r e c t c o n f l i c t . Whether the p a r t i e s ' 

a n t e n u p t i a l agreement i s ambiguous i s a q u e s t i o n of law, which 

we r e v i e w de novo. See Meyer v. Meyer, 952 So. 2d 384, 391 

( A l a . C i v . App. 2006). 

"To determine whether the a n t e n u p t i a l agreement 
i s ambiguous, the t r i a l c o u r t was r e q u i r e d t o r e v i e w 
the agreement t o determine i f '"the i n t e n t of the 
p a r t i e s c [ o u l d ] be f a i r l y and r e a s o n a b l y g l e a n e d 
from the f o u r c o r n e r s of the document."' Stacey v.  
Saunders, 437 So. 2d 1230, 1234 ( A l a . 1983) ( q u o t i n g  
Schmidt v. Ladner C o n s t r . Co., 370 So. 2d 970, 972 
/ 7\ 1 1 m n \ \ ( A l a . 1979)) 

"The i n t e r p r e t a t i o n of a p r o v i s i o n i n an 
a n t e n u p t i a l agreement, l i k e the i n t e r p r e t a t i o n of 
any p r o v i s i o n i n any c o n t r a c t , i s a q u e s t i o n of law 
f o r the t r i a l c o u r t . Laney v. Laney, 833 So. 2d 644, 
646 ( A l a . C i v . App. 2002)." 

Peden v. Peden, 972 So. 2d 106, 110 ( A l a . C i v . App. 2007) . 

"An agreement t h a t by i t s terms i s p l a i n and f r e e 
from a m b i g u i t y must be e n f o r c e d as w r i t t e n . Jones v.  
Jones, 722 So. 2d 768 ( A l a . C i v . App. 1998) . An 
a m b i g u i t y e x i s t s i f the agreement i s s u s c e p t i b l e t o 
more than one meaning. V a i n r i b v. Downey, 565 So. 2d 
647 ( A l a . C i v . App. 1990) . However, i f o n l y one 
r e a s o n a b l e meaning c l e a r l y emerges, then the 
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agreement i s unambiguous. I d . F i n a l l y , i f a 
p r o v i s i o n of an agreement i s c e r t a i n and c l e a r , i t 
i s the duty of the t r i a l c o u r t t o determine i t s 
meaning, and the c o u r t ' s d e t e r m i n a t i o n i s a f f o r d e d 
a heavy presumption of c o r r e c t n e s s and w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s . I d . " 

R.G. v. G.G., 771 So. 2d 490, 494 ( A l a . C i v . App. 2000). 

Furthermore, "Alabama a p p e l l a t e c o u r t s have s t a t e d t h a t 

a c o u r t w i l l not l o o k beyond the f o u r c o r n e r s of a w r i t t e n 

i n s t r u m e n t u n l e s s the i n s t r u m e n t c o n t a i n s l a t e n t a m b i g u i t i e s . " 

Judge v. Judge, 14 So. 3d 162, 165 ( A l a . C i v . App. 2009). See  

a l s o Meyer v. Meyer, 952 So. 2d a t 391 ( d i s c u s s i n g the 

d i f f e r e n c e between l a t e n t and p a t e n t a m b i g u i t i e s ) . 

The w i f e argues o n l y t h a t the second p a r a g r a p h of the 

a n t e n u p t i a l agreement, quoted above, i s i n d i r e c t c o n f l i c t 

w i t h the l a s t sentence of the p a r a g r a p h l a b e l e d " 1 . " i n the 

a n t e n u p t i a l agreement. The second p a r a g r a p h i n the agreement 

s t a t e s t h a t the husband " d e s i r e s t h a t a l l p r o p e r t y now owned 

or h e r e a f t e r a c q u i r e d by e i t h e r [ s i c ] s h a l l be f r e e , f o r 

purposes of ... d i v o r c e ... , from any c l a i m of [the w i f e ] , 

t h a t may a r i s e by reason of t h e i r c o n t e m p l a t e d m a r r i a g e , o t h e r 

than as s e t out h e r e i n . " The l a s t sentence of p aragraph "1 . " 

s t a t e s t h a t " [ a ] n y p r o p e r t y , r e a l , p e r s o n a l , or mixed, 

a c q u i r e d a f t e r the date of s a i d m a r r i a g e s h a l l be c o n s i d e r e d 
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j o i n t p r o p e r t y u n l e s s agreed t o i n w r i t i n g , s i g n e d by b o t h 

p a r t i e s . " We note t h a t the language, " o t h e r than as s e t out 

h e r e i n , " i n the second paragraph of the agreement i n d i c a t e s 

t h a t p a r t s of the agreement f o l l o w i n g t h a t p aragraph may 

c o n f l i c t w i t h the husband's d e s i r e t o keep " a l l p r o p e r t y now 

owned or h e r e a f t e r a c q u i r e d ... f r e e from any c l a i m of [the 

w i f e ] . " The paragraph l a b e l e d " 1 . " p r o v i d e s t h a t the husband 

s h a l l r e t a i n " a l l r i g h t s t o h i s p r o p e r t y , " which was 

i d e n t i f i e d i n the agreement as the p r o p e r t y s e t f o r t h i n 

E x h i b i t A, but a l s o s p e c i f i c a l l y s t a t e s t h a t any p r o p e r t y 

a c q u i r e d a f t e r the date the p a r t i e s m a r r i e d s h a l l be 

c o n s i d e r e d j o i n t p r o p e r t y . T h e r e f o r e , because of the p r o v i s o 

i n the second p a r a g r a p h of the agreement, s e t f o r t h above, we 

cannot conclude t h a t the p a r t s of the agreement c i t e d by the 

w i f e make the agreement ambiguous. 

The w i f e does not argue t h a t paragraph n i n e of the 

a n t e n u p t i a l agreement, which was c i t e d by the t r i a l c o u r t i n 

the May 2009 o r d e r t o support i t s c o n c l u s i o n t h a t the w i f e d i d 

not have a r i g h t t o alimony, i s ambiguous. Because the w i f e 

has not argued t h a t i s s u e on a p p e a l , i t i s waived. See Tucker  

v. C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 
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( A l a . 2003) ( q u o t i n g Asam v. Devereaux, 686 So. 2d 1222, 1224 

( A l a . C i v . App. 1996), c i t i n g i n t u r n B o s h e l l v. K e i t h , 418 

So. 2d 89 ( A l a . 1982)) ("'When an a p p e l l a n t f a i l s t o p r o p e r l y 

argue an i s s u e , t h a t i s s u e i s waived and w i l l not be 

c o n s i d e r e d . ' " ) . A c c o r d i n g l y , we a f f i r m t h a t p a r t of the 

d i v o r c e judgment t h a t d e termined t h a t paragraph n i n e of the 

a n t e n u p t i a l agreement c o n s t i t u t e d a w a i v e r of the w i f e ' s r i g h t 

t o a limony. 

The w i f e argues t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

she had no c l a i m t o the p r o p e r t y l i s t e d i n E x h i b i t A of the 

a n t e n u p t i a l agreement d i d not a d e q u a t e l y i d e n t i f y the p r o p e r t y 

t h a t she d i d not have a c l a i m t o because the t r i a l c o u r t d i d 

not conduct a h e a r i n g t o a l l o w the p a r t i e s t o i d e n t i f y 

p r o p e r t y t h a t was a c q u i r e d a f t e r the m a r r i a g e . We agree. As 

d i s c u s s e d above, the agreement c l e a r l y p r o v i d e s t h a t any 

p r o p e r t y a c q u i r e d a f t e r the date the p a r t i e s m a r r i e d s h a l l be 

c o n s i d e r e d j o i n t p r o p e r t y . A c c o r d i n g l y , the t r i a l c o u r t 

s h o u l d have conducted a h e a r i n g so t h a t the p a r t i e s c o u l d 

p r e s e n t e v i d e n c e r e g a r d i n g what, i f any, p r o p e r t y had been 

a c q u i r e d a f t e r the date the p a r t i e s m a r r i e d , and the t r i a l 

c o u r t s h o u l d have, a f t e r c o n s i d e r i n g the e n t i r e t y of the 
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a n t e n u p t i a l agreement, d e t e r m i n e d the p r o p e r d i s p o s i t i o n of 

the p a r t i e s ' p r o p e r t y . Because the t r i a l c o u r t f a i l e d t o do 

so, the d i v o r c e judgment, i n s o f a r as i t was e n t e r e d w i t h o u t 

f u l l c o n s i d e r a t i o n of the e v i d e n c e r e g a r d i n g the p a r t i e s ' 

j o i n t p r o p e r t y , i s due t o be r e v e r s e d and the cause remanded 

w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o conduct f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

We a l s o agree w i t h the w i f e t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o conduct a h e a r i n g t o c o n s i d e r e v i d e n c e r e l a t e d t o 

a l l the r e m a i n i n g i s s u e s b e f o r e the t r i a l c o u r t , such as 

c u s t o d y , v i s i t a t i o n , and c h i l d s u p p o r t . On a p p e a l , the 

p a r t i e s d i s p u t e the e x i s t e n c e of an agreement t h a t a l l e g e d l y 

s e t t l e d these i s s u e s . However, as the w i f e argues, t h e r e i s 

no i n d i c a t i o n i n the r e c o r d t h a t the p a r t i e s e n t e r e d i n t o an 

agreement. We d i s c u s s e d s i m i l a r c i r c u m s t a n c e s i n W i l l i s v. 

W i l l i s , 45 So. 3d 347 ( A l a . C i v . App. 2010). In t h a t case, 

the d i v o r c e judgment i n c o r p o r a t e d a " p a r t i a l " s e t t l e m e n t 

agreement, but the p a r t i a l agreement was not s e t f o r t h i n the 

r e c o r d . We s t a t e d : 

"The r e c o r d c o n t a i n s no w r i t t e n documentation of the 
p a r t i e s ' p a r t i a l s e t t l e m e n t agreement, and an o r a l 
s e t t l e m e n t agreement i s v a l i d and e n f o r c e a b l e 'only 
i f i t i s made i n open c o u r t or d u r i n g a p r e t r i a l 
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c o n f e r e n c e . ' C o n t r a c t o r Success Group, In c . v.  
S e r v i c e T h r u s t Org., I n c . , 681 So. 2d 212, 215 ( A l a . 
C i v . App. 1996). T h i s c o u r t has e x p l a i n e d : 

" ' A l l s e t t l e m e n t agreements e n t e r e d 
i n t o by a t t o r n e y s and o c c u r r i n g a t the 
t r i a l - c o u r t l e v e l are governed by § 
34-3-21, A l a . Code 1975. Ex p a r t e Sims, 627 
So. 2d 380, 382 ( A l a . 1993). To be 
e f f e c t i v e under § 34-3-21, an agreement 
must be made i n w r i t i n g or e n t e r e d i n the 
minutes of the c o u r t . Holmes v. Sanders, 
729 So. 2d 314, 316 ( A l a . 1999); and Ex 
p a r t e K i e l y , 579 So. 2d 1366, 1367 ( A l a . 
C i v . App. 1991).' 

" P r o f f i t t v. Cochran, 742 So. 2d 188, 189 ( A l a . C i v . 
App. 1999)." 

I d . a t 348. 

We c o n c l u d e d i n W i l l i s t h a t " [ t ] h e judgment [was] due t o 

be r e v e r s e d because i t [did] not p r o p e r l y document and 

i n c o r p o r a t e the agreement of the p a r t i e s . " I d . a t 349. In the 

p r e s e n t case, i t i s u n c l e a r whether the p a r t i e s ever reached 

an agreement. R e g a r d l e s s , we conclude t h a t any agreement t h a t 

may have been e n t e r e d i n t o by the p a r t i e s i n the p r e s e n t case 

i s not v a l i d and b i n d i n g because t h e r e i s no i n d i c a t i o n i n the 

r e c o r d t h a t the agreement was reduced t o w r i t i n g or e n t e r e d i n 

the minutes of the t r i a l c o u r t . § 34-3-21; W i l l i s , s u p r a . 

On a p p e a l , the husband does not d i s p u t e t h a t the t r i a l 

c o u r t d i d not conduct an ore tenus h e a r i n g on any i s s u e 
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p r e s e n t e d i n the d i v o r c e a c t i o n , o t h e r than the March 2009 

h e a r i n g on the v a l i d i t y of the a n t e n u p t i a l agreement. Because 

t h e r e was no h e a r i n g conducted on any pending i s s u e o t h e r than 

the v a l i d i t y of the a n t e n u p t i a l agreement, w i t h o u t a b i n d i n g 

s e t t l e m e n t agreement the t r i a l c o u r t had no b a s i s t o e n t e r a 

d i v o r c e judgment d e t e r m i n i n g the r i g h t s and o b l i g a t i o n s of the 

p a r t i e s . 4 See W i l l i s , 45 So. 3d a t 349 ("The d e t e r m i n a t i o n of 

the i s s u e s i n d i s p u t e between the p a r t i e s would have been 

w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n i f i t had r e c e i v e d any 

evi d e n c e on those i s s u e s . " ) . A c c o r d i n g l y , we r e v e r s e the 

d i v o r c e judgment, i n s o f a r as i t addresses i s s u e s o t h e r than 

the v a l i d i t y and e n f o r c e a b i l i t y of the a n t e n u p t i a l agreement, 

and the cause i s remanded w i t h i n s t r u c t i o n s t o the t r i a l c o u r t 

t o conduct a p r o c e e d i n g t h a t i s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 

4As n oted above, the r e c o r d c o n t a i n s a CS-42 C h i l d - S u p p o r t 
G u i d e l i n e s form t h a t was f i l l e d out by the husband. The w i f e , 
a t the h e a r i n g on her postjudgment motion, argued t h a t she was 
e n t i t l e d t o p r e s e n t e v i d e n c e d i s p u t i n g the amount of the 
husband's g r o s s income. We agree. 
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