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Howard Wells 

v. 

Roger Wells, as a d m i n i s t r a t o r of the e s t a t e of Sarah Frances 
Wells 

Appeal from Etowah C i r c u i t Court 
(CV-07-893.80) 

THOMPSON, P r e s i d i n g Judge. 

Howard W e l l s ("Howard") appeals from the judgment of the 

Etowah C i r c u i t C ourt i n f a v o r of h i s b r o t h e r , Roger W e l l s 

("Roger"), the a d m i n i s t r a t o r of the e s t a t e of Sarah F r a n c e s 

W e l l s ("the e s t a t e " ) ; Sarah F r a n c e s W e l l s ("the mother") was 
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the p a r t i e s ' mother. T h i s i s the second time t h i s case has 

been b e f o r e t h i s c o u r t . With minor e x c e p t i o n s , the f a c t s 

p e r t i n e n t t o t h i s a p p e a l are s e t f o r t h i n t h i s c o u r t ' s p r i o r 

o p i n i o n , W e l l s v. W e l l s , [Ms. 2081156, A p r i l 16, 2010] So. 

3d , ( A l a . C i v . App. 2010). 1 

I n the p r i o r a p p e a l , t h i s c o u r t c o n s i d e r e d whether the 

ev i d e n c e s u p p o r t e d the t r i a l c o u r t ' s f i n a l judgment i n f a v o r 

of Roger, as a d m i n i s t r a t o r of the e s t a t e , t h a t s e t a s i d e a 

September 2007 deed t r a n s f e r r i n g p r o p e r t y c o n t a i n i n g the 

mother's house t o Howard on the b a s i s of the t r i a l c o u r t ' s 

f i n d i n g t h a t the mother had s u f f e r e d from a c h r o n i c mental 

i n c a p a c i t y and t h a t , because of her d i a g n o s i s of c h r o n i c 

dementia, she had been i n c a p a b l e of e x p e r i e n c i n g a l u c i d 

moment at the time she s i g n e d the September 2007 deed. T h i s 

c o u r t r e v e r s e d t h a t judgment. A l t h o u g h we c o n c l u d e d t h a t 

t h e r e was s u f f i c i e n t e v i d e n c e t o sup p o r t the t r i a l c o u r t ' s 

f i n d i n g t h a t the mother s u f f e r e d from a c h r o n i c mental 

i n c a p a c i t y , we c o n c l u d e d t h a t the e v i d e n c e d i d not sup p o r t the 

1 I n W e l l s , we s t a t e d t h a t the mother was h o s p i t a l i z e d from 
the summer of 2007 u n t i l her death i n October 2007. A l t h o u g h 
the r e c o r d was u n c l e a r i n t h a t case, i t appears t h a t t h a t was 
a misstatement and t h a t she was i n and out of the h o s p i t a l 
d u r i n g t h a t p e r i o d . 
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t r i a l c o u r t ' s f i n d i n g t h a t she was i n c a p a b l e of e x p e r i e n c i n g 

a l u c i d i n t e r v a l s o l e l y because she had been d i a g n o s e d w i t h 

dementia. We remanded the case t o the t r i a l c o u r t t o c o n s i d e r 

a l l the e v i d e n c e t h a t had been p r e s e n t e d t o i t and t o 

determine, based on t h a t e v i d e n c e , whether the mother had 

e x p e r i e n c e d a l u c i d i n t e r v a l a t the time she s i g n e d the 

September 2007 deed. W e l l s , s u p r a . 

F o l l o w i n g remand, the t r i a l c o u r t e n t e r e d a new judgment 

i n which i t c o n c l u d e d t h a t the e v i d e n c e d i d not s u p p o r t a 

f i n d i n g t h a t the mother had e x p e r i e n c e d a l u c i d i n t e r v a l at 

the time she e x e c u t e d the September 2007 deed. In i t s 

judgment, the t r i a l c o u r t wrote, i n p e r t i n e n t p a r t : 

" T h i s cause has been remanded t o the t r i a l c o u r t 
f o r f u r t h e r f i n d i n g s . Pursuant t o the i n s t r u c t i o n s 
of the Alabama Court of C i v i l A p p e a l s , the t r i a l 
c o u r t has c o n s i d e r e d the r e m a i n i n g e v i d e n c e o f 
r e c o r d i n o r d e r t o determine whether or not the 
e v i d e n c e s u p p o r t s a f i n d i n g t h a t [the mother], at 
the time she e x e c u t e d the September 2007 deed, was 
e x p e r i e n c i n g a l u c i d i n t e r v a l such t h a t she was 
competent t o execute the September 2007 deed. The 
Court determines t h a t the e v i d e n c e does not s u p p o r t 
such a f i n d i n g . 

" F i r s t , a l u c i d i n t e r v a l w i l l not be assumed i n 
the f a c e of the f i n d i n g of s u b s t a n t i a l e v i d e n c e of 
permanent incompetence. The burden was upon 
[Howard] t o prove [ t h a t the mother] was l u c i d a t the 
time she e x e c u t e d the September 2007 deed. Ex p a r t e 
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L a n g l e v Timber & Mgmt. I n c . , 923 So. 2d 1100, 1105 
( A l a . 2005). 

"The o n l y t e s t i m o n y p r e s e n t e d by Howard ... 
d i r e c t l y r e l a t e d t o t h i s i s s u e was the t e s t i m o n y of 
l e g a l s e c r e t a r y L i n d a G a t t i s . G a t t i s had a one time 
meeting w i t h [the mother] i n a h o s p i t a l room on the 
o c c a s i o n of e x e c u t i o n of the deed (the a t t o r n e y who 
p r e p a r e d the deed a l s o t e s t i f i e d , but never had a 
meeting w i t h the [mother], o n l y w i t h [Howard]). 

"The t e s t i m o n y [on b e h a l f of the e s t a t e ] on the 
s u b j e c t came from Roger (the a d m i n i s t r a t o r of h i s 
mother's e s t a t e ) and w i f e S h e r r y W e l l s , who spent a 
s u b s t a n t i a l amount of time w i t h the [mother] and 
knew her b o t h b e f o r e and a f t e r her h o s p i t a l i z a t i o n 
and a s s i s t e d l i v i n g placement became n e c e s s a r y i n 
August of 2007 ( [ t h e mother] d i e d on October 6, 
2007). 

" U n l i k e L i n d a G a t t i s ' s one time encounter w i t h 
the [mother], S h e r r y W e l l s t e s t i f i e d t h a t i t had 
been her and Roger's h a b i t t o speak w i t h [the 
mother] e v e r y n i g h t on the phone and v i s i t w i t h her 
e v e r y weekend. They a l s o bought her g r o c e r i e s , p a i d 
her b i l l s , and took her t o the d o c t o r . 

" A f t e r the h o s p i t a l i z a t i o n i n August of 2007, 
S h e r r y t e s t i f i e d [ t h a t the mother] was u n r e m i t t i n g l y 
c o n f u s e d and unable t o handle her a f f a i r s u n t i l her 
death i n e a r l y October. 

" S h e r r y t e s t i f i e d t h a t once [the mother] was 
p l a c e d i n the h o s p i t a l and then a s s i s t e d l i v i n g 
f o l l o w i n g her August 2007 e p i s o d e , she and Roger 
would come up almost e v e r y e v e n i n g and found [the 
mother] p e r s i s t e n t l y m e n t a l l y c o n f u s e d about her 
p e r s o n a l and b u s i n e s s a f f a i r s on e v e r y o c c a s i o n . 

"Based on t h i s e x t e n s i v e , almost d a i l y c o n t a c t 
w i t h [the mother] from August 2007 t o her death i n 
October 2007, S h e r r y c o n c l u d e d [ t h a t the mother] was 
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not i n her r i g h t mind t o make d e c i s i o n s or handle 
her a f f a i r s . 

"Roger ... c o n f i r m e d h i s w i f e ' s e x p e r i e n c e and 
o b s e r v a t i o n s , c o n c l u d i n g [ t h a t the mother] was 
unable t o handle her b u s i n e s s , and would not be a b l e 
t o a p p r e c i a t e the l e g a l import and i m p l i c a t i o n of 
her s i g n a t u r e on any document such as a deed. While 
Roger s a i d , based on h i s e x t e n s i v e time w i t h h i s 
mother between August 2007 and October 2007, t h a t he 
would not say she was under undue i n f l u e n c e , he 
d e f i n i t e l y c o u l d say [ t h a t the mother] d i d not know 
what she was d o i n g . 

" I n c o n c l u s i o n , L i n d a G a t t i s , S h e r r y W e l l s , and 
Roger ... were the p e r t i n e n t w i t n e s s e s r e g a r d i n g 
[the mother's] l u c i d i t y i n the f a c e of her d i a g n o s e d 
permanent dementia between August 2007 and her 
death. The o p i n i o n of someone t h a t b r i e f l y met the 
deceased one time i n her l i f e i n a h o s p i t a l s e t t i n g 
s i m p l y cannot be compared t o the d e f e r e n c e t o be 
a c c o r d e d two c a r e g i v e r s and t h e i r l i f e t i m e of 
e x p e r i e n c e w i t h [the mother], p a r t i c u l a r l y h a v i n g 
m a i n t a i n e d c l o s e c o n t a c t w i t h the [mother] between 
August 2007 and October 2007. 

"  

"The ore tenus t e s t i m o n y of S h e r r y and Roger 
W e l l s i s found t o be c r e d i b l e . With the [mother] 
l a c k i n g s u f f i c i e n t mental c a p a c i t y w i t h no l u c i d 
i n t e r v a l s p r e s e n t a t the time she e x e c u t e d t h i s 
deed, t h i s s u b j e c t deed i s , i f n e c e s s a r y , due t o the 
r e v e r s a l and remand, once a g a i n s e t a s i d e and h e l d 
f o r naught." 

Howard f i l e d a t i m e l y a p p e a l from t h a t judgment t o t h i s c o u r t , 

which t r a n s f e r r e d the appeal t o the supreme c o u r t f o r l a c k of 

a p p e l l a t e j u r i s d i c t i o n . The supreme c o u r t t r a n s f e r r e d the 
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appeal back t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 

1975. 

The s t a n d a r d by which t h i s c o u r t i s r e q u i r e d t o re v i e w 

the t r i a l c o u r t ' s judgment i n t h i s case i s w e l l s e t t l e d . 

Because the t r i a l c o u r t ' s d e c i s i o n i s based on ore tenus 

e v i d e n c e , we w i l l presume t h a t i t s f a c t u a l f i n d i n g s are 

c o r r e c t , and we w i l l not s e t them a s i d e u n l e s s t h e y are 

p l a i n l y and p a l p a b l y wrong or u n j u s t . See T y l e r v. T y l e r , 990 

So. 2d 423, 428 ( A l a . C i v . App. 2008). We do not e x t e n d t h i s 

p r esumption of c o r r e c t n e s s t o the t r i a l c o u r t ' s a p p l i c a t i o n of 

the law t o the f a c t s , however. See Hinds v. Hinds, 887 So. 2d 

267, 271 ( A l a . C i v . App. 2003). I n s t e a d , we re v i e w a t r i a l 

c o u r t ' s a p p l i c a t i o n of the law t o the f a c t s de novo. See Town  

of Cedar B l u f f v. C i t i z e n s C a r i n g f o r C h i l d r e n , 904 So. 2d 

1253, 1255-56 ( A l a . 2004). 

Howard contends t h a t the t r i a l c o u r t e r r e d when i t 

con c l u d e d t h a t the mother was not e x p e r i e n c i n g a l u c i d 

i n t e r v a l a t the time she e x e c u t e d the September 2007 deed. He 

argues t h a t Roger d i d not i n t r o d u c e any e v i d e n c e c o n c e r n i n g 

the c a p a c i t y of the mother at the time she e x e c u t e d the deed 

or even d u r i n g the weeks b e f o r e her e x e c u t i o n of the deed. He 
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argues, i n e f f e c t , t h a t the m e d i c a l e v i d e n c e t h a t was 

p r e s e n t e d a t t r i a l d i d not i n d i c a t e t h a t the mother was not 

e x p e r i e n c i n g a l u c i d i n t e r v a l a t the time she e x e c u t e d the 

deed. Howard p o i n t s out t h a t f i v e w i t n e s s e s t e s t i f i e d a t the 

h e a r i n g t h a t i t had been the mother's i n t e n t t o convey her 

p r o p e r t y t o him, and he p o i n t s out t h a t b o t h Gary Burns, the 

a t t o r n e y who p r e p a r e d the deed, and L i n d a G a t t i s , Burns's 

l e g a l s e c r e t a r y , t e s t i f i e d t h a t the mother was competent when 

she e x e c u t e d the deed. He p o i n t s t o G a t t i s ' s t e s t i m o n y t h a t 

she met w i t h the mother, e x p l a i n e d the deed t o her, and was 

f u l l y s a t i s f i e d t h a t the mother was competent t o execute the 

deed. He argues t h a t G a t t i s ' s t e s t i m o n y was the o n l y e v i d e n c e 

of what o c c u r r e d at the e x a c t time the mother s i g n e d the deed 

and t h a t the t r i a l c o u r t s h o u l d not have g i v e n any weight t o 

the t e s t i m o n y of Roger and h i s w i f e , S h e r r y W e l l s ("Sherry"), 

because t h e y were not p r e s e n t a t the time the mother e x e c u t e d 

the deed. 

As p r e v i o u s l y s t a t e d , when t h i s case was f i r s t on a p p e a l , 

t h i s c o u r t d e termined t h a t e v i d e n c e of r e c o r d s u s t a i n e d the 

t r i a l c o u r t ' s c o n c l u s i o n t h a t the mother had s u f f e r e d from 

mental incompetence t h a t was permanent i n n a t u r e . As a r e s u l t 
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of t h a t f i n d i n g , the burden s h i f t e d t o Howard t o demonstrate, 

by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t , d e s p i t e the mother's 

permanent incompetence, she was e x p e r i e n c i n g a l u c i d i n t e r v a l 

a t the time she e x e c u t e d the September 2007 deed, see Ex p a r t e  

C h r i s L a n g l e y Timber & Mgmt., I n c . , 923 So. 2d 1100, 1105 

( A l a . 2005); A b b o t t v. Rogers, 680 So. 2d 315, 317 ( A l a . C i v . 

App. 1996), and t h a t her e x e c u t i o n of the deed "proceeded from 

[her] u n a i d e d v o l i t i o n . " W i l l i s v. James, 284 A l a . 673, 678, 

227 So. 2d 573, 578 (1969). 

Our r e v i e w of the e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 

l e a d s us t o conclude t h a t the t r i a l c o u r t had b e f o r e i t 

s u f f i c i e n t e v i d e n c e t o determine, as i t d i d , t h a t the mother 

d i d not e x p e r i e n c e a l u c i d i n t e r v a l a t the time she e x e c u t e d 

the September 2007 deed. Roger's and S h e r r y ' s t e s t i m o n y 

i n d i c a t e d t h a t they spent a s u b s t a n t i a l amount of time w i t h 

the mother, t h a t t h e y spoke w i t h her by t e l e p h o n e e v e r y n i g h t , 

and t h a t t h e y v i s i t e d w i t h her almost e v e r y weekend. T h e i r 

t e s t i m o n y f u r t h e r i n d i c a t e d t h a t t h e y p r o v i d e d a s u b s t a n t i a l 

amount of c a r e t o the mother, i n c l u d i n g shopping f o r her 

g r o c e r i e s , p a y i n g her b i l l s , p r e p a r i n g her f o o d , and h a n d l i n g 

her b u s i n e s s a f f a i r s . S h e r r y t e s t i f i e d t h a t Roger and she 
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would v i s i t the mother almost e v e r y n i g h t a f t e r they l e f t 

work, a p p a r e n t l y d u r i n g the p e r i o d i n q u e s t i o n . Both S h e r r y 

and Roger t e s t i f i e d t o the mother's problems w i t h her memory, 

which were m a n i f e s t e d by her r e p e a t i n g h e r s e l f and by her 

a s k i n g the same q u e s t i o n s m u l t i p l e t i m e s . They t e s t i f i e d t h a t 

the mother was unable t o handle her b u s i n e s s a f f a i r s . S h e r r y 

t e s t i f i e d t h a t the mother would not have known what she was 

s i g n i n g when she e x e c u t e d the deed c o n v e y i n g the p r o p e r t y t o 

Howard, and Roger t e s t i f i e d t h a t , i n s i g n i n g the deed 

co n v e y i n g the p r o p e r t y t o Howard, the mother had not known 

what she was d o i n g . Roger f u r t h e r t e s t i f i e d t h a t the mother 

would have s i g n e d a n y t h i n g t h a t was p l a c e d i n f r o n t of her. 

A l t h o u g h Burns t e s t i f i e d t h a t the mother was competent t o 

execute the deed, the t r i a l c o u r t p r o p e r l y c o u l d have r e j e c t e d 

h i s t e s t i m o n y on t h i s i s s u e on the b a s i s t h a t Burns spoke w i t h 

the mother on o n l y a s i n g l e o c c a s i o n and never met her i n 

p e r s o n . 2 The t r i a l c o u r t c o u l d have d e t e r m i n e d t h a t Burns 

2 I n h i s r e p l y b r i e f , Howard s t a t e s t h a t Burns t e s t i f i e d 
t h a t he spoke w i t h the mother s e v e r a l t i m e s . Our r e v i e w of 
Burns's t e s t i m o n y r e v e a l s t h a t he s t a t e d t h a t he t e l e p h o n e d 
the mother o n l y once, and h i s t e s t i m o n y does not i n d i c a t e t h a t 
the mother ever c a l l e d him. F urthermore, he t e s t i f i e d t h a t he 
b e l i e v e d t h a t the mother was competent based on "the 
c o n v e r s a t i o n " he had had w i t h her. 
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s i m p l y d i d not know the mother w e l l enough t o know whether, on 

the one o c c a s i o n he spoke w i t h her on the t e l e p h o n e , the 

mother t r u l y "'"'had s u f f i c i e n t c a p a c i t y t o u n d e r s t a n d i n a 

r e a s o n a b l e manner the n a t u r e and e f f e c t ' " ' " of e x e c u t i n g the 

September 2007 deed. Ex p a r t e C h r i s L a n g l e y Timber & Mgmt., 

Inc . , 923 So. 2d a t 1105 ( q u o t i n g W i l s o n v. Wehunt, 631 So. 2d 

991, 996 ( A l a . 1994), q u o t i n g i n t u r n o t h e r c a s e s ) . 

Furthermore, the t r i a l c o u r t was f r e e t o c o n s i d e r any b i a s 

Burns may have had i n t e s t i f y i n g t o the v a l i d i t y of the deed, 

g i v e n t h a t he was the a t t o r n e y who p r e p a r e d i t . 

We r e c o g n i z e , as Howard argues, t h a t G a t t i s was the o n l y 

w i t n e s s t o t e s t i f y as t o what happened when the mother s i g n e d 

the September 2007 deed and t h a t she t e s t i f i e d t h a t , at t h a t 

t i m e , the mother was competent t o execute the deed. However, 

the t r i a l c o u r t , i n i t s r o l e as f a c t - f i n d e r , was a b l e t o 

e v a l u a t e G a t t i s ' s demeanor and c r e d i b i l i t y , and i t was f r e e t o 

r e j e c t her t e s t i m o n y as b e i n g not c r e d i b l e . See Smith v. 

Smith, 887 So. 2d 257, 262 ( A l a . C i v . App. 2003), i n which 

t h i s c o u r t wrote: 

"'"The ore tenus r u l e i s grounded upon the p r i n c i p l e 
t h a t when the t r i a l c o u r t hears o r a l t e s t i m o n y i t 
has an o p p o r t u n i t y t o e v a l u a t e the demeanor and 
c r e d i b i l i t y of w i t n e s s e s . " ' Ex p a r t e Anonymous, 803 
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So. 2d 542, 546 ( A l a . 2001) ( q u o t i n g H a l l v.  
Mazzone, 486 So. 2d 408, 410 ( A l a . 1986)). Thus, 
the mother's c o n t e n t i o n t h a t the ore tenus r u l e does 
not a p p l y t o t h i s case because she p r e s e n t e d the 
o n l y t e s t i m o n y and, t h e r e f o r e , the f a c t s are 
u n d i s p u t e d , i s i n c o r r e c t . The t r i a l c o u r t h e a r d 
b o t h the mother's t e s t i m o n y on d i r e c t e x a m i n a t i o n 
and on c r o s s - e x a m i n a t i o n , and i t had the o p p o r t u n i t y 
t o e v a l u a t e the mother's demeanor and c r e d i b i l i t y . " 

The t r i a l c o u r t was f r e e t o g i v e l e s s weight t o G a t t i s ' s 

t e s t i m o n y because i t c o u l d have c o n c l u d e d t h a t she had never 

met the mother or spoken w i t h her p r e v i o u s l y and, as a r e s u l t , 

d i d not have a r e l a t i o n s h i p w i t h the mother t h a t would have 

t r u l y a l l o w e d her t o know whether the mother a c t u a l l y 

u n d e r s t o o d what she was e x e c u t i n g . The t r i a l c o u r t a l s o c o u l d 

have c o n s i d e r e d the p o t e n t i a l b i a s of G a t t i s i n t e s t i f y i n g 

t h a t the mother appeared t o have the c a p a c i t y t o execute the 

September 2007 deed, g i v e n t h a t , t o have t e s t i f i e d o t h e r w i s e , 

G a t t i s would have been a d m i t t i n g t h a t she knowingly a l l o w e d 

the mother t o execute the deed d e s p i t e the mother's i n a b i l i t y 

t o u n d e r s t a n d what she was d o i n g . The t r i a l c o u r t l i k e w i s e 

c o u l d have c o n c l u d e d t h a t G a t t i s ' s t e s t i m o n y was ex a g g e r a t e d , 

g i v e n the t e s t i m o n y of Roger and S h e r r y as t o the mother's 

i n a b i l i t y t o conduct her b u s i n e s s a f f a i r s , and as t o her 

c o n f u s i o n and memory problems, and Roger's t e s t i m o n y t h a t the 
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mother was i n such a s t a t e t h a t she would s i g n any document 

p l a c e d i n f r o n t of her. 

We a l s o note t h a t the t e s t i m o n y of the t h r e e i n d i v i d u a l s 

who i n d i c a t e d t h a t the mother had, f o r y e a r s , t o l d them t h a t 

she i n t e n d e d t o l e a v e her house t o Howard i s e v i d e n c e of her 

competency t o execute the September 2007 deed. See McKinney  

v. W eatherford , 242 A l a . 493, 496, 7 So. 2d 259, 262 (1942). 

However, t h a t t e s t i m o n y d i d not r e q u i r e the t r i a l c o u r t , as 

the t r i e r of f a c t , t o conclude t h a t the mother had e x p e r i e n c e d 

a l u c i d i n t e r v a l at the time she e x e c u t e d the September 2007 

deed any more than i n W e l l s i t r e q u i r e d the t r i a l c o u r t t o 

c onclude t h a t the mother had not s u f f e r e d from an incompetency 

t h a t was permanent i n n a t u r e . I t s i m p l y does not f o l l o w t h a t , 

because the mother p r e v i o u s l y had e x p r e s s e d a d e s i r e t o l e a v e 

her house t o Howard, her permanent incompetence had s u b s i d e d 

and she was l u c i d a t the time the September 2007 deed, 

p r o c u r e d l a r g e l y as a r e s u l t of Howard's e f f o r t s , was 

p r e s e n t e d t o her f o r e x e c u t i o n . 

Based on the f o r e g o i n g , we conclude t h a t Howard has 

f a i l e d t o demonstrate a b a s i s f o r f i n d i n g e r r o r i n the t r i a l 
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c o u r t ' s judgment. As a r e s u l t , t h a t judgment i s due t o be 

a f f i r m e d . 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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