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J.F.M. 

v. 

C.W.B. 

Appeal from Perry C i r c u i t Court 
(CV-07-39) 

MOORE, Judge. 

J.F.M. appeals from an o r d e r of the P e r r y C i r c u i t C o u r t 

("the c i r c u i t c o u r t " ) e n t e r e d on August 6, 2009, f i n d i n g him 

t o be the f a t h e r of C.V.B., a c h i l d born t o C.W.B. ("the 

mother"), and a f i n a l judgment e n t e r e d by the c i r c u i t c o u r t on 
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March 22, 2010, o r d e r i n g him t o pay a p o r t i o n of the c h i l d ' s 

p o s t s e c o n d a r y e d u c a t i o n a l expenses. We d i s m i s s the a p p e a l as 

b e i n g u n t i m e l y f i l e d . 

The r e c o r d r e v e a l s the f o l l o w i n g . On March 28, 1997, the 

P e r r y J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) , i n case number 

CS-97-01, e n t e r e d a judgment f i n d i n g J.F.M. t o be the f a t h e r 

of the c h i l d . On F e b r u a r y 2, 2007, J.F.M. f i l e d i n the 

j u v e n i l e c o u r t a "motion t o reopen case # CS-97-01" i n which 

he sought t o have s e t a s i d e the March 28, 1997, p a t e r n i t y 

judgment, p u r s u a n t t o § 26-17A-1, A l a . Code 1975; t h a t a c t i o n 

was a s s i g n e d case number CS-97-01.01. 1 T h e r e a f t e r , on March 

1, 2007, the mother f i l e d i n the j u v e n i l e c o u r t a p e t i t i o n 

s e e k i n g " p o s t - s e c o n d a r y e d u c a t i o n s u p p o r t " f o r the c h i l d ; t h a t 

a c t i o n was a s s i g n e d case number CS-97-01.02. 

Case Number CS-97-01.02 

On A p r i l 26, 2007, the j u v e n i l e c o u r t , i n case number CS-

97-01.02, e n t e r e d an o r d e r d i r e c t i n g the p a r t i e s and the c h i l d 

1The j u v e n i l e c o u r t ' s case-action-summary sheet i n case 
number CS-97-01.01 c o n t a i n s the f o l l o w i n g e n t r y : "6/22/07 
D i s m i s s e d . " That e n t r y , however, i s not " s i g n e d or i n i t i a l e d 
by the judge." See Rule 5 8 ( b ) , A l a . R. C i v . P. ("A w r i t t e n 
o r d e r or judgment w i l l be s u f f i c i e n t i f i t i s s i g n e d or 
i n i t i a l e d by the judge " ) . 
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t o appear a t the P e r r y County courthouse on May 21, 2007, t o 

submit t o DNA t e s t i n g . On May 9, 2007, J.F.M. f i l e d an answer 

t o the mother's p e t i t i o n f o r p o s t s e c o n d a r y e d u c a t i o n a l support 

i n which he d e n i e d the m a t e r i a l a l l e g a t i o n s of the p e t i t i o n ; 

s p e c i f i c a l l y , he d e n i e d t h a t he was the f a t h e r of the c h i l d . 

On May 21, 2007, J.F.M. f i l e d a "su p p l e m e n t a l answer and b r i e f 

[ a n d ] motion t o e n j o i n [DNA] t e s t i n g " i n which he a s s e r t e d , 

among o t h e r t h i n g s , t h a t he had " f i l e d a p e t i t i o n t o re-open 

the case t o p r e s e n t s c i e n t i f i c e v i d e n c e t h a t he was not the 

f a t h e r [ o f the c h i l d ] , " t h a t the mother had " f i l e d a p e t i t i o n 

f o r p o s t - s e c o n d a r y e d u c a t i o n a l s u p p o r t [ , which he had] 

answered ... denying he was the f a t h e r , " and t h a t " [ t h e 

mother] d i d not answer [ h i s ] p e t i t i o n t o re-open the case and 

[he had] moved f o r a d e f a u l t judgment which i s pending b e f o r e 

t h [ e ] c o u r t . " On t h a t same da t e , the j u v e n i l e c o u r t e n t e r e d 

an o r d e r d i r e c t i n g t h a t g e n e t i c t e s t i n g be s c h e d u l e d and 

performed by Lab Corp. A f t e r the g e n e t i c t e s t i n g was 

completed, the j u v e n i l e c o u r t e n t e r e d an o r d e r on June 22, 

2007, s t a t i n g , i n p e r t i n e n t p a r t : 

" T h i s case was opened t o c o n s i d e r the i s s u e s of 
p o s t - s e c o n d a r y support and parentage. The p a r t i e s 
s u b m i t t e d t o DNA t e s t i n g on May 21, 2007. The DNA 
t e s t r e s u l t s have been r e t u r n e d t o the Court w i t h 
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t h e i r r e s p e c t i v e f i n d i n g s wherein [J.F.M.] i s 
e x c l u d e d as the f a t h e r of [ t h e c h i l d ] . A c c o r d i n g l y , 
t h i s case i s due t o be and the same i s hereby 
ORDERED DISMISSED." 

On J u l y 3, 2007, the mother f i l e d a n o t i c e of a p p e a l t o 

the c i r c u i t c o u r t f o r a t r i a l de novo; t h a t a p p e a l was 

a s s i g n e d case number CV-07-39. 

Case Number CV-07-39 

The c i r c u i t c o u r t i n i t i a l l y s e t case number CV-07-39 f o r 

a s c h e d u l i n g c o n f e r e n c e on August 9, 2007; a f t e r numerous 

c o n t i n u a n c e s , the s c h e d u l i n g c o n f e r e n c e was e v e n t u a l l y h e l d on 

November 8, 2007, and the case was s c h e d u l e d f o r t r i a l on 

March 17, 2008. The t r i a l was c o n t i n u e d numerous t i m e s , but 

i t was e v e n t u a l l y h e l d on J u l y 24, 2009, and March 16, 2010. 

F o l l o w i n g ore tenus p r o c e e d i n g s conducted on J u l y 24, 

2009, the c i r c u i t c o u r t e n t e r e d an o r d e r on August 6, 2009, 

s t a t i n g , i n p a r t , t h a t the m a t t e r was b e f o r e the c o u r t on 

J.F.M.'s " P e t i t i o n t o Re-open the P a t e r n i t y Case or t o P r e s e n t 

S c i e n t i f i c E v idence E x c l u d i n g Him as the F a t h e r of [ t h e 

c h i l d ] " ; the c i r c u i t c o u r t found t h a t "the r e l a t i o n s h i p 

between [J.F.M.] and [ t h e c h i l d ] was an open r e l a t i o n s h i p and 

t h a t [J.F.M.] h e l d out [ t h e c h i l d ] as h i s n a t u r a l c h i l d f o r 

y e a r s even i n the f a c e of g e n e t i c t e s t i n g e x c l u d i n g him t h a t 

4 



2091031 

he had knowledge of i n 1991 and 1992," and i t c o n c l u d e d t h a t 

the presumption t h a t J.F.M. i s the c h i l d ' s f a t h e r had not been 

r e b u t t e d by c l e a r and c o n v i n c i n g e v i d e n c e . The c i r c u i t c o u r t 

a l s o c o n c l u d e d t h a t the t e s t i m o n y r e g a r d i n g the mother's 

p e t i t i o n f o r p o s t s e c o n d a r y e d u c a t i o n a l support was 

" i n s u f f i c i e n t upon which t o r u l e , " and i t s e t the m a t t e r f o r 

a s t a t u s c o n f e r e n c e . 

The c i r c u i t c o u r t conducted ore tenus p r o c e e d i n g s on the 

mother's p e t i t i o n on March 16, 2010, and, on March 22, 2010, 

the c i r c u i t c o u r t e n t e r e d a f i n a l judgment t h a t , among o t h e r 

t h i n g s , g r a n t e d the mother's p e t i t i o n and o r d e r e d J.F.M. t o 

pay $8,000 f o r "accumulated p o s t - s e c o n d a r y e d u c a t i o n 

e x p e n s e [ s ] , and $250 per month b e g i n n i n g A p r i l 1, 2010, 

through May 1, 2011, f o r p o s t - s e c o n d a r y e d u c a t i o n e x p e n s e [ s ] . " 

On A p r i l 15, 2010, J.F.M. f i l e d a motion t o v a c a t e " [ t h e ] 

o r d e r s and judgments e n t e r e d ... and made f i n a l on March 22, 

2010"; the mother f i l e d a response t o J.F.M.'s motion t o 

v a c a t e on June 28, 2010. On J u l y 12, 2010, the c i r c u i t c o u r t 

e n t e r e d an o r d e r p u r p o r t i n g t o deny the motion t o v a c a t e . 

J.F.M. f i l e d h i s n o t i c e of a p p e a l t o t h i s c o u r t on J u l y 28, 

2010. 
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The t i m e l y f i l i n g of a n o t i c e of a p p e a l i s 

j u r i s d i c t i o n a l . Rudd v. Rudd, 467 So. 2d 964, 965 ( A l a . C i v . 

App. 1985). The mother's a p p e a l of the j u v e n i l e c o u r t ' s 

judgment d e t e r m i n i n g t h a t J.F.M. was not the c h i l d ' s f a t h e r 

and d i s m i s s i n g her p e t i t i o n f o r p o s t s e c o n d a r y e d u c a t i o n a l 

support was p r o c e e d i n g i n the c i r c u i t c o u r t as an a p p e a l f o r 

a t r i a l de novo. The R u l e s of J u v e n i l e P r o c e d u r e a p p l y i n an 

a p p e a l t o the c i r c u i t c o u r t of a j u v e n i l e c o u r t ' s judgment. 

S p e c i f i c a l l y , Rule 1 ( B ) , A l a . R. Juv. P., p r o v i d e s t h a t the 

" [ p ] r o c e d u r e s h a l l be u n i f o r m i n a l l j u v e n i l e c o u r t s , whether 

a t the c i r c u i t or d i s t r i c t c o u r t l e v e l or i n the c i r c u i t c o u r t 

by t r i a l de novo." (Emphasis added.) 

"Rule 4 ( a ) ( 1 ) , A l a . R. App. P., p r o v i d e s f o r a 
p e r i o d of 14 days f o r the f i l i n g of a n o t i c e of 
a p p e a l t o t h i s c o u r t from a judgment of the j u v e n i l e 
c o u r t . T h i s 14-day p e r i o d b e g i n s t o run on the day 
on which the j u v e n i l e c o u r t ' s f i n a l judgment i s 
e n t e r e d . See Gamble v. F i r s t Alabama Bank, 404 So. 
2d 688 ( A l a . C i v . App. 1981) . 'The f i l i n g of a 
post-judgment motion p u r s u a n t t o Rules 50, 52, 55 or 
59 of the Alabama Ru l e s of C i v i l P r o c e d u r e (ARCP) 
s h a l l suspend the r u n n i n g of the time f o r f i l i n g a 
n o t i c e of a p p e a l . ' Rule 4 ( a ) ( 3 ) , A l a . R. App. P. See  
a l s o Gamble, su p r a ; C i t y of T a l l a d e g a v. McRae, 375 
So. 2d 429 ( A l a . 1979). However, Rule 1 ( B ) , A l a . R. 
Juv. P., p r o v i d e s t h a t ' [ a ] l l post-judgment motions 
.. . must be f i l e d w i t h i n 14-days a f t e r e n t r y of 
judgment' (emphasis added), and the time p e r i o d f o r 
t a k i n g an a p p e a l w i l l not be suspended i f a 
postjudgment motion i s not t i m e l y f i l e d . See B i c e v. 
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SCI Alabama F u n e r a l Home S e r v s . , 764 So. 2d 1280, 
1281 ( A l a . C i v . App. 2000) ('[T]he time f o r a p p e a l 
may be extended where a p a r t y f i l e s a t i m e l y 
postjudgment motion p u r s u a n t t o Rule 50, 52, 55, or 
59, A l a . R. C i v . P.' (Emphasis a d d e d . ) ) . " 

D.O.L. v. J.M.P.H., 874 So. 2d 560, 561-62 ( A l a . C i v . App. 

2003). 

As p r e v i o u s l y noted, the c i r c u i t c o u r t e n t e r e d i t s f i n a l 

judgment on March 22, 2010. J.F.M. d i d not f i l e h i s 

postjudgment motion t o v a c a t e u n t i l A p r i l 15, 2010, beyond the 

14-day p e r i o d a l l o w e d by Rule 1 ( B ) , A l a . R. Juv. P. Because 

J.F.M.'s postjudgment motion was not t i m e l y f i l e d , i t d i d not 

t o l l the time f o r t a k i n g an ap p e a l from the March 22, 2010, 

judgment. See B i c e v. SCI Alabama F u n e r a l Home S e r v s . , 7 64 

So. 2d 1280, 1281 ( A l a . C i v . App. 2000). As a r e s u l t , 

J.F.M.'s n o t i c e of a p p e a l , f i l e d on J u l y 28, 2010, was f i l e d 

more than 14 days a f t e r the e n t r y of the c i r c u i t c o u r t ' s f i n a l 

judgment. 

Rule 2 ( a ) ( 1 ) , A l a . R. App. P., p r o v i d e s t h a t " [ a ] n a p p e a l 

s h a l l be d i s m i s s e d i f the n o t i c e of ap p e a l was not t i m e l y 

f i l e d t o inv o k e the j u r i s d i c t i o n of the a p p e l l a t e c o u r t . " 

T h i s c o u r t i s w i t h o u t j u r i s d i c t i o n ; t h e r e f o r e , t h i s a p p e a l i s 
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due t o be d i s m i s s e d . Asam v. C i t y of T u s c a l o o s a , 585 So. 2d 

60 ( A l a . C i v . App. 1991). 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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