
REL: 02/25/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2091114 

Paul Lowe 

v. 

Robert Rogers 

Appeal from Jefferson C i r c u i t Court, Bessemer Division 
(CV-08-245) 
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P a u l Lowe a p p e a l s f r o m t h e o r d e r o f t h e J e f f e r s o n C i r c u i t 

C o u r t , B e s s e m e r D i v i s i o n , f i n d i n g t h a t i t s judgment o f 

F e b r u a r y 2, 2009, was v o i d and g r a n t i n g t h e m o t i o n o f R o b e r t 

R o g e r s t o s e t a s i d e t h a t j u d g m e n t . 
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The r e c o r d i n d i c a t e s t h e f o l l o w i n g r e l e v a n t f a c t s . On 

A u g u s t 6, 2007, Lowe, a c t i n g p r o s e , f i l e d a c o m p l a i n t a g a i n s t 

R o g e r s i n t h e B essemer D i v i s i o n o f t h e J e f f e r s o n D i s t r i c t 

C o u r t ( " t h e d i s t r i c t c o u r t " ) a l l e g i n g t h a t R o g e r s , d o i n g 

b u s i n e s s as Custom Hardwood F l o o r i n g , had i m p r o p e r l y i n s t a l l e d 

h ardwood f l o o r i n g i n Lowe's house and had i m p r o p e r l y p l a c e d a 

l i e n on t h a t h o u s e . Lowe w r o t e h i s c o m p l a i n t on t h e 

p r e p r i n t e d f o r m p r o v i d e d by t h e d i s t r i c t c o u r t . 

R o g e r s f a i l e d t o answer t h e c o m p l a i n t , and on S e p t e m b e r 

28, 2007, t h e d i s t r i c t c o u r t e n t e r e d a d e f a u l t judgment i n 

f a v o r o f Lowe. On November 25, 2007, R o g e r s f i l e d a m o t i o n t o 

s e t a s i d e t h e d e f a u l t judgment p u r s u a n t t o R u l e 60, A l a . R. 

C i v . P. I n t h e m o t i o n , R o g e r s s t a t e d , among o t h e r t h i n g s , 

t h a t Lowe had f i l e d an a c t i o n on a " f a l s e l e a n , " w h i c h he had 

t a k e n t o mean a " f a l s e l i e n . " R o g e r s a s s e r t e d t h a t an a c t i o n 

on a f a l s e l i e n w o u l d sound i n e q u i t y , m e aning t h e d i s t r i c t 

c o u r t w o u l d n o t have j u r i s d i c t i o n t o h e a r t h e c l a i m . Lowe, 

s t i l l a p p e a r i n g p r o s e , r e s p o n d e d t o R o g e r s ' s R u l e 60 m o t i o n , 

s t a t i n g t h a t t h e c a u s e o f a c t i o n he a s s e r t e d i n h i s c o m p l a i n t 

was n o t an a c t i o n on a f a l s e l i e n b u t an a c t i o n a l l e g i n g 

b r e a c h o f c o n t r a c t . The d i s t r i c t c o u r t s e t a s i d e t h e d e f a u l t 
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judgment and h e l d a t r i a l on t h e m a t t e r . A t r a n s c r i p t o f t h e 

t r i a l i n t h e d i s t r i c t c o u r t i s n o t i n c l u d e d i n t h e r e c o r d on 

a p p e a l . On F e b r u a r y 1, 2008, t h e d i s t r i c t c o u r t e n t e r e d a 

judgment i n f a v o r o f Lowe and awarded damages t o him i n t h e 

amount o f $2,500. The judgment a d v i s e d t h e p a r t i e s t h a t t h e y 

had 14 days t o a p p e a l t h e judgment t o t h e c i r c u i t c o u r t f o r a 

t r i a l de novo. N e i t h e r p a r t y a p p e a l e d f r o m t h e d i s t r i c t 

c o u r t ' s j u d g m e n t . 

On F e b r u a r y 20, 2008, l e s s t h a n t h r e e weeks a f t e r t h e 

d i s t r i c t c o u r t had e n t e r e d i t s j u d g m e n t , Lowe, a g a i n a p p e a r i n g 

p r o s e , f i l e d a c o m p l a i n t t i t l e d " S l a n d e r " a g a i n s t R o g e r s i n 

t h e Bessemer D i v i s i o n o f t h e J e f f e r s o n C i r c u i t C o u r t ( " t h e 

c i r c u i t c o u r t " ) . I n t h a t a c t i o n , Lowe a s s e r t e d t h a t , b e f o r e 

R o g e r s had c o m p l e t e d t h e work he was h i r e d t o do on Lowe's 

h o u s e , R o g e r s had i m p r o p e r l y f i l e d a l i e n on Lowe's p r o p e r t y . 

Lowe a l s o c o n t e n d e d t h a t , even t h o u g h R o g e r s had a t t e m p t e d t o 

f i l e a r e l e a s e o f t h e l i e n , t h e r e l e a s e had been done 

i n c o r r e c t l y " a c c o r d i n g t o t h e c o u r t , " and, t h e r e f o r e , Lowe 

s a i d , he had been u n a b l e t o c l o s e on t h e s a l e o f h i s h o u s e . 

He s t a t e d t h a t , b e c a u s e o f t h e l i e n , he had been u n a b l e t o 

c l o s e on t h e s a l e o f h i s house f o r more t h a n one y e a r , c a u s i n g 
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him t o pay d u r i n g t h a t t i m e more t h a n $20,000 i n i n t e r e s t on 

t h e m o r t g a g e on t h e h o u s e . Lowe c l a i m e d a t o t a l o f $24,000 i n 

damages f o r " s l a n d e r and f i n a n c i a l i n j u r y . " 

Once a g a i n , R o g e r s d i d n o t answer t h e c o m p l a i n t . A t r i a l 

was h e l d on F e b r u a r y 2, 2009, b u t R o g e r s d i d n o t a p p e a r ; he 

a l s o was n o t r e p r e s e n t e d by c o u n s e l a t t h e t r i a l . The same 

day, t h e c i r c u i t c o u r t e n t e r e d a judgment i n f a v o r o f Lowe 

("the 2009 judgment") and o r d e r e d R o g e r s t o pay Lowe $24,000. 

I n t h e 2009 j u d g m e n t , t h e c i r c u i t c o u r t s p e c i f i c a l l y f o u n d 

t h a t R o g e r s had been s e r v e d w i t h p r o c e s s i n t h e c i r c u i t c o u r t 

a c t i o n on May 1 3 , 2008. 

On J u l y 1 5 , 2010, more t h a n one y e a r and f i v e months 

a f t e r t h e judgment had been e n t e r e d i n t h e c i r c u i t c o u r t 

a c t i o n , R o g e r s f i l e d a m o t i o n t o s e t a s i d e t h e 2009 judgment 

p u r s u a n t t o R u l e 6 0 ( b ) ( 1 ) , ( 3 ) , ( 4 ) , and ( 5 ) , A l a . R. C i v . P. 

As g r o u n d s f o r h i s m o t i o n , R o g e r s a s s e r t e d t h a t he had n o t , i n 

f a c t , r e c e i v e d s e r v i c e , and he c l a i m e d t h a t t h e c a s e - a c t i o n 

summary d i d n o t i n d i c a t e t h a t he had been s e r v e d . He a l s o 

s t a t e d t h a t t h e d o c t r i n e o f r e s j u d i c a t a a p p l i e d t o b a r t h e 

c i r c u i t c o u r t a c t i o n . R o g e r s a r g u e d t h a t , a p p l y i n g t h e 

d o c t r i n e o f r e s j u d i c a t a , t h e c i r c u i t c o u r t ' s judgment was 
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v o i d and, he a s s e r t e d , w h e t h e r a judgment i s v o i d i s an i s s u e 

t h a t can be r a i s e d a t any t i m e . 

The c i r c u i t c o u r t h e l d a h e a r i n g on R o g e r s ' s R u l e 60(b) 

m o t i o n . A f t e r t h e h e a r i n g , t h e c i r c u i t c o u r t e n t e r e d an o r d e r 

on A u g u s t 25, 2010, g r a n t i n g R o g e r s t h e r e l i e f r e q u e s t e d . I n 

i t s o r d e r , t h e c i r c u i t c o u r t n o t e d t h a t Lowe had n o t a p p e a l e d 

t h e d i s t r i c t c o u r t ' s judgment o f F e b r u a r y 1, 2008, b u t t h a t he 

had " s i m p l y f i l e d a s u c c e s s i v e l a w s u i t . " The c i r c u i t c o u r t 

t h e n s t a t e d : 

" I t i s a l s o c l e a r t o t h e C o u r t t h a t t h e s u b j e c t 
m a t t e r o f t h i s a c t i o n i s t h e same as t h a t o f t h e 
D i s t r i c t C o u r t a c t i o n , i . e . , [ L o w e ] s e e k s damages 
f o r [ R o g e r s ' s ] p o o r w o r k m a n s h i p i n i n s t a l l i n g t h e 
h ardwood f l o o r s i n h i s r e s i d e n c e and f o r p l a c i n g a 
l i e n on h i s p r o p e r t y . 

" I t i s i m p e r m i s s i b l e f o r [ L o w e ] t o have two 
b i t e s o f t h e same a p p l e s as he a t t e m p t e d t o h e r e . 
T h a t i s , a l l c a u s e s o f a c t i o n and c l a i m [ s ] f o r 
damages must be b r o u g h t t o g e t h e r i n one a c t i o n , as 
c o u l d have o c c u r r e d h e r e i n . 

"More s p e c i f i c a l l y , [ L o w e ] had b e f o r e him, on o r 
p r i o r t o t h e J a n u a r y 16, 2008, t r i a l and e n t r y o f 
t h e F e b r u a r y 1, 2008, [ j u d g m e n t ] i n [ t h e d i s t r i c t 
c o u r t a c t i o n ] c o m p l e t e i n f o r m a t i o n t o have made one 
p r e s e n t a t i o n t o a c o u r t o f l a w t o r e s o l v e a l l 
p e n d i n g i s s u e s b e tween h i m s e l f and [ R o g e r s ] . F o r 
a l l t h a t i s known, [ L o w e ] may have a c t u a l l y 
p r e s e n t e d a l l s u c h e v i d e n c e t o t h e D i s t r i c t C o u r t 
b u t i f he d i d n ' t he s h o u l d h a v e . 
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"Thus, i f [ L o w e ] was n o t s a t i s f i e d w i t h t h e 
$2,500 d i s t r i c t c o u r t judgment h i s o p t i o n was t o 
have a p p e a l e d f o r a t r i a l de novo. F u r t h e r m o r e , i f 
t h e d i s t r i c t c o u r t were t o make a d e t e r m i n a t i o n t h a t 
t h e r e l i e f s o u g h t by [ L o w e ] was o u t s i d e i t s 
j u r i s d i c t i o n , t h o s e p r o c e e d i n g s c o u l d have been 
s t a y e d and a t r a n s f e r t o t h i s c o u r t c o u l d have been 
e f f e c t u a t e d . " 

The c i r c u i t c o u r t c o n c l u d e d t h a t R o g e r s had d e m o n s t r a t e d 

t h a t a l l o f t h e e l e m e n t s o f r e s j u d i c a t a e x i s t e d i n t h e 

c i r c u i t c o u r t a c t i o n and t h a t , as a r e s u l t , t h e judgment i n 

t h e d i s t r i c t c o u r t a c t i o n b a r r e d t h e r e l i e f Lowe s o u g h t i n t h e 

c i r c u i t c o u r t a c t i o n . A c c o r d i n g l y , t h e c i r c u i t c o u r t f o u n d 

t h a t t h e 2009 judgment was v o i d and, t h e r e f o r e , v a c a t e d t h a t 

j u d g m e n t . Lowe a p p e a l e d f r o m t h e A u g u s t 25, 2010, o r d e r . 

G e n e r a l l y , an a p p e a l c a n n o t be t a k e n f r o m an o r d e r 

s e t t i n g a s i d e a judgment o r o r d e r p u r s u a n t t o R u l e 6 0 ( b ) , A l a . 

R. C i v . P., b e c a u s e f u r t h e r p r o c e e d i n g s a r e c o n t e m p l a t e d by 

t h e t r i a l c o u r t , and, t h e r e f o r e , t h e judgment o r o r d e r i s 

c o n s i d e r e d i n t e r l o c u t o r y . See T u s c a l o o s a C h e v r o l e t , I n c . v.  

G u y t o n , 41 So. 3d 95, 99 ( A l a . C i v . App. 2 0 0 9 ) . However, i n 

t h i s c a s e , t h e A u g u s t 25, 2010, o r d e r g r a n t i n g R o g e r s ' s m o t i o n 

f o r r e l i e f f r o m t h e judgment n o t o n l y r e l i e v e d h im f r o m t h e 

2009 j u d g m e n t , b u t i t t e r m i n a t e d t h e c i r c u i t c o u r t l i t i g a t i o n . 

Thus, t h a t o r d e r i s a f i n a l , a p p e a l a b l e o r d e r . I d . ; see a l s o 
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W a l - M a r t S t o r e s , I n c . v. P i t t s , 900 So. 2d 1240, 1244 ( A l a . 

C i v . App. 2004) ("[T]he r u l e b a r r i n g a p p e l l a t e r e v i e w o f an 

o r d e r g r a n t i n g R u l e 60(b) r e l i e f i s n o t a b s o l u t e ; where s u c h 

an o r d e r b e a r s s u f f i c i e n t i n d i c i a o f f i n a l i t y t o w a r r a n t a 

c o n c l u s i o n t h a t i t c o n s t i t u t e s a ' f i n a l j u d g m e n t , ' p u r s u a n t t o 

§ 12-22-2, A l a . Code 1975, i t i s a p p e a l a b l e . " ) . 

As m e n t i o n e d , i n h i s R u l e 60(b) m o t i o n , R o g e r s a s s e r t e d 

t h a t t h e 2009 judgment was due t o be s e t a s i d e p u r s u a n t t o 

R u l e 6 0 ( b ) ( 1 ) , ( 3 ) , ( 4 ) , and ( 5 ) , w h i c h p r o v i d e r e l i e f f r o m a 

judgment f o r t h e f o l l o w i n g r e a s o n s : 

"(1) m i s t a k e , i n a d v e r t e n c e , s u r p r i s e , o r e x c u s a b l e 
n e g l e c t ; ... (3) f r a u d ( w h e t h e r h e r e t o f o r e 
d e n o m i n a t e d i n t r i n s i c o r e x t r i n s i c ) , 
m i s r e p r e s e n t a t i o n , o r o t h e r m i s c o n d u c t o f an a d v e r s e 
p a r t y ; (4) t h e judgment i s v o i d ; (5) t h e judgment 
has been s a t i s f i e d , r e l e a s e d , o r d i s c h a r g e d , o r a 
p r i o r j udgment upon w h i c h i t i s b a s e d has been 
r e v e r s e d o r o t h e r w i s e v a c a t e d , o r i t i s no l o n g e r 
e q u i t a b l e t h a t t h e judgment s h o u l d have p r o s p e c t i v e 
a p p l i c a t i o n " 

R u l e 60(b) f u r t h e r p r o v i d e s t h a t a m o t i o n made p u r s u a n t t o t h e 

r u l e " s h a l l be made w i t h i n a r e a s o n a b l e t i m e , and f o r r e a s o n s 

( 1 ) , ( 2 ) , and (3) n o t more t h a n f o u r (4) months a f t e r t h e 

ju d g m e n t , o r d e r , o r p r o c e e d i n g was e n t e r e d o r t a k e n . " R o g e r s 

f i l e d h i s R u l e 60(b) m o t i o n on J u l y 15, 2010, more t h a n 17 

months a f t e r e n t r y o f t h e judgment he s o u g h t t o have s e t 
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a s i d e . T h e r e f o r e , any c o n t e n t i o n t h a t t h e judgment s h o u l d be 

s e t a s i d e p u r s u a n t t o R u l e 6 0 ( b ) ( 1 ) and (3) c a n n o t be g r o u n d s 

f o r s e t t i n g a s i d e t h e 200 9 j u d g m e n t . F u r t h e r , i n h i s R u l e 

60(b) m o t i o n , R o g e r s d i d n o t a s s e r t t h a t t h e 2009 j u d g m e n t 

"ha[d] been s a t i s f i e d , r e l e a s e d , o r d i s c h a r g e d , o r [ t h a t ] a 

p r i o r j udgment upon w h i c h i t [was] b a s e d h a [ d ] been r e v e r s e d 

o r o t h e r w i s e v a c a t e d , o r [ t h a t ] i t [was] no l o n g e r e q u i t a b l e 

t h a t t h e judgment s h o u l d have [had] p r o s p e c t i v e a p p l i c a t i o n , " 

t h e g r o u n d s p r o v i d e d i n R u l e 6 0 ( b ) ( 5 ) . A c c o r d i n g l y , t h e 

c i r c u i t c o u r t c o u l d have p r o p e r l y s e t a s i d e t h e 2009 judgment 

b a s e d o n l y upon R u l e 6 0 ( b ) ( 4 ) , w h i c h p r o v i d e s t h a t a v o i d 

j udgment i s t o be s e t a s i d e . I n d e e d , t h e c i r c u i t c o u r t 

d e t e r m i n e d t h a t t h e 2009 judgment was v o i d b e c a u s e , i t f o u n d , 

t h e c i r c u i t c o u r t a c t i o n r e s u l t i n g i n t h a t judgment was b a r r e d 

u n d e r t h e d o c t r i n e o f r e s j u d i c a t a . 

"'"The s t a n d a r d o f r e v i e w on a p p e a l 
f r o m t h e d e n i a l [ o r g r a n t i n g ] o f r e l i e f 
u n d e r R u l e 6 0 ( b ) ( 4 ) i s n o t w h e t h e r t h e r e 
has been an abuse o f d i s c r e t i o n . When t h e 
g r a n t o r d e n i a l o f r e l i e f t u r n s on t h e 
v a l i d i t y o f t h e j u d g m e n t , as u n d e r R u l e 
6 0 ( b ) ( 4 ) , d i s c r e t i o n has no p l a c e . I f t h e 
judgment i s v a l i d , i t must s t a n d ; i f i t i s 
v o i d , i t must be s e t a s i d e . A judgment i s  
v o i d o n l y i f t h e c o u r t r e n d e r i n g i t l a c k e d  
j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r o r o f 
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t h e p a r t i e s , o r i f i t a c t e d i n a manner  
i n c o n s i s t e n t w i t h due p r o c e s s . " ' " 

Bank o f A m e r i c a C o r p . v. E d w a r d s , 881 So. 2d 403, 405 ( A l a . 

2003) ( q u o t i n g Image A u t o , I n c . v. M i k e K e l l e y E n t e r s . , I n c . , 

823 So. 2d 655, 657 ( A l a . 2 0 0 1 ) , q u o t i n g i n t u r n I n s u r a n c e 

Mgmt. & Admin., I n c . v. P a l o m a r I n s . C o r p . , 590 So. 2d 209, 

212 ( A l a . 1991)) ( e m p h a s i s a d d e d ) ; see a l s o Ex p a r t e N.B., 

[Ms. 1080440, June 30, 2010] So. 3d ( A l a . 2 0 1 0 ) . 

I n t h i s c a s e , t h e r e i s no q u e s t i o n t h a t t h e c i r c u i t c o u r t 

had s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r Lowe's s l a n d e r - o f - t i t l e 

c l a i m a g a i n s t R o g e r s . F u r t h e r m o r e , a l t h o u g h i n h i s m o t i o n f o r 

R u l e 60(b) r e l i e f R o g e r s a s s e r t e d t h a t he had n o t been s e r v e d 

w i t h t h e c o m p l a i n t i n t h e c i r c u i t c o u r t a c t i o n , i n e n t e r i n g 

i t s A u g u s t 25, 2010, o r d e r s e t t i n g a s i d e t h e 2009 j u d g m e n t , 

t h e c i r c u i t c o u r t made no f i n d i n g s r e g a r d i n g t h a t i s s u e . 

However, i n t h e 2009 j u d g m e n t , t h e c i r c u i t c o u r t s p e c i f i c a l l y 

f o u n d t h a t R o g e r s had been s e r v e d on May 13, 2008. We n o t e 

t h a t t h e r e c o r d s u p p o r t s t h e c i r c u i t c o u r t ' s f i n d i n g i n t h e 

2009 judgment t h a t R o g e r s was s e r v e d i n t h i s c a s e . C o n t r a r y 

t o R o g e r s ' s a s s e r t i o n , t h e c a s e - a c t i o n summary r e f l e c t s t h a t 

t h e s h e r i f f e x e c u t e d s e r v i c e o f t h e summons and c o m p l a i n t on 

May 13, 2008. 
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B a s e d upon t h e r e c o r d b e f o r e u s , i t a p p e a r s t h a t R o g e r s 

was s e r v e d w i t h t h e c o m p l a i n t f i l e d i n t h e c i r c u i t c o u r t b u t 

t h a t he f a i l e d t o r e s p o n d t o t h e c o m p l a i n t . "Res j u d i c a t a i s 

an a f f i r m a t i v e d e f e n s e and i f i t i s n o t r a i s e d i n t h e t r i a l 

c o u r t , i t i s deemed t o have been w a i v e d . " I m p e r i a l Crown  

M a r k e t i n g C o r p . v. W r i g h t , 560 So. 2d 1025, 1027 ( A l a . 1 9 8 9 ) ; 

see a l s o R u l e 8 ( c ) , A l a . R. C i v . P. R o g e r s f a i l e d t o r e s p o n d 

t o t h e c o m p l a i n t o r o t h e r w i s e a p p e a r i n t h e c i r c u i t c o u r t 

a c t i o n ; t h u s , he w a i v e d a p p l i c a t i o n o f t h e d o c t r i n e o f r e s 

j u d i c a t a as an a f f i r m a t i v e d e f e n s e . R o g e r s c a n n o t p r e v a i l on 

h i s argument t h a t an a f f i r m a t i v e d e f e n s e t h a t he f a i l e d t o 

a s s e r t i n t h e c i r c u i t c o u r t a c t i o n r e n d e r s t h e judgment i n 

t h a t a c t i o n v o i d so as t o w a r r a n t r e l i e f p u r s u a n t t o R u l e 

6 0 ( b ) ( 4 ) . 

R o g e r s f a i l e d t o d e m o n s t r a t e t h a t t h e c i r c u i t c o u r t d i d 

n o t have s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h e a c t i o n o r t h a t 

i t d i d n o t have j u r i s d i c t i o n o v e r t h e p a r t i e s t o t h e a c t i o n . 

F u r t h e r m o r e , he f a i l e d t o d e m o n s t r a t e t h a t t h e c i r c u i t c o u r t 

a c t e d i n a manner i n c o n s i s t e n t w i t h due p r o c e s s i n e n t e r i n g 

t h e 2009 j u d g m e n t . A c c o r d i n g l y , t h e c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t t h e 2009 judgment was v o i d . 
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F o r t h e r e a s o n s s e t f o r t h above, t h e A u g u s t 25, 2010 , 

o r d e r o f t h e c i r c u i t c o u r t s e t t i n g a s i d e t h e 2009 judgment i s 

r e v e r s e d , and t h i s c a u s e i s remanded t o t h e c i r c u i t c o u r t f o r 

t h e e n t r y o f a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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