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MOORE, Judge. 

The C i t y of Birmingham seeks c e r t i o r a r i r e v i e w of a 

judgment e n t e r e d by a t h r e e - j u d g e p a n e l of the J e f f e r s o n 
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C i r c u i t Court r e v e r s i n g a d e c i s i o n of the J e f f e r s o n County 

Board of P e r s o n n e l t e r m i n a t i n g the employment of Sean F. 

Hudson. We r e v e r s e the d e c i s i o n of the t h r e e - j u d g e p a n e l . 

F a c t s and P r o c e d u r a l H i s t o r y 

Hudson was employed as a p o l i c e o f f i c e r by the C i t y of 

Birmingham P o l i c e Department ("the BPD") f o r a p p r o x i m a t e l y 12 

y e a r s ; he had been a s s i g n e d t o work a t the Birmingham 

I n t e r n a t i o n a l A i r p o r t ("the a i r p o r t " ) f o r a p p r o x i m a t e l y 10 of 

those 12 y e a r s . Hudson's d u t i e s a t the a i r p o r t r e q u i r e d him 

t o m o n i t o r a l o c k e d gate a t " C h e c k p o i n t C" on the morning 

s h i f t . A c c o r d i n g t o Hudson, the T r a n s p o r t a t i o n S e c u r i t y 

A d m i n i s t r a t i o n ("TSA"), a component of the f e d e r a l Department 

of Homeland S e c u r i t y , had taken over s e c u r i t y a t the a i r p o r t 

i n 2003. A c c o r d i n g t o Edward Downing, the a s s i s t a n t f e d e r a l 

s e c u r i t y d i r e c t o r f o r s c r e e n i n g a t TSA, when passengers a t the 

a i r p o r t t r a v e l t h r o u g h a c h e c k p o i n t , t h e r e i s c e r t a i n p r o p e r t y 

t h a t passengers may not ta k e onto an a i r p l a n e . A t t h a t p o i n t , 

a c c o r d i n g t o Downing, passengers have a c h o i c e -- th e y can 

take the i t e m out of the a i r p o r t , t h e y can p l a c e c e r t a i n items 

i n t h e i r luggage t h a t goes " i n t o the b e l l y of the p l a n e , " or 

they can abandon the i t e m . I f the passengers abandon the 
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i t e m , i t i s d e p o s i t e d by a TSA agent i n t o a b i n t h a t i s used 

s p e c i f i c a l l y f o r c o l l e c t i o n of v o l u n t a r i l y abandoned p r o p e r t y 

("VAP"). 

TSA D i r e c t i v e No. 200.51, r e g a r d i n g " D i s p o s i t i o n of L o s t 

or Unclaimed P e r s o n a l P r o p e r t y Found i n TSA-Occupied Spaces," 

s t a t e s i n a f o o t n o t e t h a t " [ l ] o s t p e r s o n a l p r o p e r t y i s 

d i s t i n c t from p r o h i b i t e d items v o l u n t a r i l y abandoned t o the 

TSA a t s c r e e n e r c h e c k p o i n t s , a l s o known as v o l u n t a r i l y 

abandoned p r o p e r t y (VAP)." TSA D i r e c t i v e No. 200.52, 

r e g a r d i n g "Care, H a n d l i n g , and D i s p o s i t i o n of V o l u n t a r i l y 

Abandoned P r o p e r t y , " s t a t e s t h a t "VAP d e p o s i t e d i n c o l l e c t i o n 

b i n s s h a l l not be r e c o v e r e d by, and w i l l not be r e t u r n e d t o , 

pas s e n g e r s . Upon v o l u n t a r y abandonment of the p r o h i b i t e d 

i t e m , the i t e m i m m e d i a t e l y becomes the p r o p e r t y of the F e d e r a l 

Government." D i r e c t i v e No. 200.52 f u r t h e r i n s t r u c t s t h a t VAP 

i s t o be s e g r e g a t e d by TSA a c c o r d i n g t o d i f f e r e n t c a t e g o r y 

t y p e s . The f i r s t c a t e g o r y , VAP w i t h an e s t i m a t e d r e s a l e v a l u e 

of l e s s than $500, "may be r e t a i n e d f o r o f f i c i a l m i s s i o n use 

o n l y , t r a n s f e r r e d t o another f e d e r a l agency w i t h o u t 

reimbursement, donated, or abandoned or d e s t r o y e d . I f 

d o n a t i o n s are a u t h o r i z e d , t h e y always t a k e p r i o r i t y over 
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d e s t r u c t i o n . A d o n a t i o n i n l i e u of d e s t r u c t i o n i s a u t h o r i z e d 

t o p u b l i c b o d i e s o n l y . " (Emphasis i n o r i g i n a l . ) Downing 

t e s t i f i e d t h a t " o f f i c i a l m i s s i o n use" would i n c l u d e TSA 

f u n c t i o n s ; i n o t h e r words, TSA can use the items i n the VAP 

b i n t h a t are v a l u e d a t l e s s than $500 a t the a i r p o r t . He 

s t a t e d t h a t "donated" i n the d i r e c t i v e means g i v e n away t o the 

S t a t e of Alabama. 

Column C on Attachment A t o D i r e c t i v e No. 200.52, 

e n t i t l e d " D i s p o s i t i o n Guidance Table f o r [ V A P ] P r o h i b i t e d 

Items," i n c l u d e s a l i s t of c e r t a i n items t h a t s h o u l d be 

d e s t r o y e d ; some of the items i n c l u d e d i n t h a t column have an 

a s t e r i s k next t o them, i n d i c a t i n g t h a t those are " a d d i t i o n a l 

items t h a t may be donated t o a p u b l i c body i n l i e u of 

Abandonment and D e s t r u c t i o n . " I n c l u d e d i n those items denoted 

w i t h an a s t e r i s k are k n i v e s and box c u t t e r s , among o t h e r 

i t e m s . Column D on Attachment A l i s t s items t h a t are t o be 

donated, and i t i n c l u d e s s c r e w d r i v e r s , among o t h e r i t e m s . 

Downing s t a t e d t h a t the VAP b i n i s l o c k e d and t h a t o n l y 

TSA employees have access t o the key t o the l o c k on the VAP 

b i n . Hudson t e s t i f i e d , however, t h a t , a t one time , he had 

a u t h o r i z a t i o n t o go i n t o the VAP b i n t o tak e out dangerous 
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i t e m s . He s t a t e d t h a t TSA had s u p p l i e d the p o l i c e p r e c i n c t 

w i t h a key when i t took over i n 2003. A c c o r d i n g t o Hudson, 

t h a t key was l o s t , so he began t o open the VAP b i n any way he 

c o u l d . Hudson t e s t i f i e d t h a t he would ta k e t h i n g s out of the 

VAP b i n i f he needed them f o r h i s o f f i c i a l use and t h a t he had 

g i v e n some items t o o t h e r s t o use i n c o n s t r u c t i o n and f o r 

o t h e r o f f i c i a l uses a t C h e c k p o i n t C, but t h a t he had never 

k e p t any of those items or taken them home w i t h him. Hudson 

s t i p u l a t e d t h a t he had opened the VAP b i n w i t h a s c r e w d r i v e r . 

Hudson t e s t i f i e d t h a t he knew t h a t the area was v i d e o t a p e d and 

t h a t he was b e i n g r e c o r d e d . He s t a t e d t h a t o t h e r p o l i c e 

o f f i c e r s a s s i g n e d t o work a t the a i r p o r t a l s o r e g u l a r l y 

a c c e s s e d the VAP b i n t o o b t a i n items t h e r e i n and t h a t i t was 

s t a n d a r d o p e r a t i n g procedure a t the a i r p o r t f o r them t o do so. 

A c c o r d i n g t o Hudson, the VAP b i n was l a b e l e d "throwaway b i n , " 

and he c o n s i d e r e d i t s c o n t e n t s t o be t r a s h . 

C a p t a i n W i l l i a m John Crane t e s t i f i e d t h a t , a t some p o i n t , 

he was the commander of the e a s t p r e c i n c t of the BPD and t h a t 

he had overseen o f f i c e r s t h a t were a s s i g n e d t o the a i r p o r t . 

C a p t a i n Crane t e s t i f i e d t h a t , i n h i s o p i n i o n , i t i s not 

i m p o r t a n t f o r him t o know what the r u l e s and r e g u l a t i o n s of 
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the a i r p o r t are because he r e l i e s on the BPD r u l e s , which 

r e q u i r e h i s o f f i c e r s t o t u r n i n p r o p e r t y t h a t comes w i t h i n the 

c o n t r o l of a p o l i c e o f f i c e r . Sergeant Matthew R o s t o w s k i , who 

had s u p e r v i s e d Hudson and o t h e r o f f i c e r s w o r k i n g a t the 

a i r p o r t , t e s t i f i e d t h a t he d i d not r e c a l l s e e i n g a n y t h i n g i n 

the manuals of r u l e s and r e g u l a t i o n s a t the a i r p o r t r e g a r d i n g 

VAP. Sergeant R o s t o w s k i t e s t i f i e d t h a t he had had a 

c o n v e r s a t i o n w i t h Hudson and C a p t a i n Crane r e g a r d i n g what t o 

do w i t h items t h a t were found a t the a i r p o r t and t h a t , 

a c c o r d i n g t o BPD's r u l e s and r e g u l a t i o n s , o f f i c e r s are 

supposed t o t a k e any found p r o p e r t y , t o f i l l out a p r o p e r t y 

i n v e n t o r y , and t o take the p r o p e r t y t o the p r o p e r t y room a t 

the BPD h e a d q u a r t e r s . Sergeant R o s t o w s k i s t a t e d , however, 

t h a t w o r k i n g i n the a i r p o r t c r e a t e s a d i f f e r e n t w o r k i n g 

c o n d i t i o n because p r o p e r t y i s c o n s t a n t l y b e i n g found and he, 

C a p t a i n Crane, and Hudson were w r e s t l i n g w i t h the problem of 

d i s c e r n i n g whether items were p r o p e r l y c a t e g o r i z e d as p r o p e r t y 

found by the p o l i c e department t h a t they were t a k i n g charge of 

or whether those items were s i m p l y a r t i c l e s l e f t by a 

passenger t h a t needed t o go t o the l o s t and found a r e a a t the 

a i r p o r t . Sergeant R o s t o w s k i s t a t e d t h a t i t c o u l d be s a i d 
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t h a t , because of t h a t problem, he had d e v i a t e d from the normal 

r u l e s and r e g u l a t i o n s of the BPD. 

T a b i t h a K l i n e , Edward Lewis Hannon, R o n a l d Edward 

Youngblood, J r . , and Manual D i a z , a l l p o l i c e o f f i c e r s employed 

by the BPD, t e s t i f i e d t h a t t h e y had been a s s i g n e d t o the 

a i r p o r t and t h a t they had not r e c e i v e d any i n s t r u c t i o n as t o 

what t o do w i t h VAP. P r e s t o n Weed, who i s a l s o an o f f i c e r 

w i t h the BPD, had a l s o been a s s i g n e d t o the a i r p o r t . O f f i c e r 

Weed t e s t i f i e d t h a t , when TSA f i r s t assumed a u t h o r i t y a t the 

a i r p o r t , i t was making p o l i c i e s as i t went a l o n g and t h a t TSA 

had a l l o w e d the o f f i c e r s t o t a k e k n i v e s t h a t had been 

abandoned and t h a t , a t one p o i n t , i t was the s t a n d a r d 

o p e r a t i n g p rocedure of TSA t o a l l o w p o l i c e o f f i c e r s t o take 

what th e y wanted from the p r o p e r t y t h a t had been abandoned by 

pa s s e n g e r s . Another BPD p o l i c e o f f i c e r , D a r r y l T r u c k s , 

t e s t i f i e d t h a t he had been a s s i g n e d t o the a i r p o r t and t h a t 

one of the TSA agents had t o l d him t h a t TSA agents s i m p l y 

throw away the items t h a t go i n t o the VAP b i n and t h a t TSA 

does not have any use f o r those i t e m s . 

Downing t e s t i f i e d t h a t , on May 30, 2009, he l e a r n e d t h a t , 

on s e v e r a l o c c a s i o n s , Hudson had opened the VAP b i n w i t h a 
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s c r e w d r i v e r and had removed i t e m s . On June 2, 2009, Downing 

r e p o r t e d t o the BPD t h a t he had v i d e o t a p e d f o o t a g e of Hudson 

f o r c i n g e n t r y i n t o the VAP b i n . S e r g e a n t D a v i d Grayson, who 

i s a s s i g n e d t o the I n t e r n a l A f f a i r s D i v i s i o n of the BPD, 

t e s t i f i e d t h a t he i n i t i a t e d an i n v e s t i g a t i o n i n response t o 

Downing's c o m p l a i n t . S e r g e a n t Grayson t e s t i f i e d t h a t he had 

spoken w i t h two a i r p o r t maintenance workers who had r e c e i v e d 

p r o p e r t y from Hudson t h a t had been taken from the VAP b i n f o r 

them t o use i n c o n s t r u c t i o n or o t h e r r e p a i r work a t the 

a i r p o r t . S e r g e a n t Grayson a l s o i n t e r v i e w e d a number of BPD 

o f f i c e r s who had been a s s i g n e d t o the a i r p o r t . A c c o r d i n g t o 

Serge a n t Grayson, he determined from those i n t e r v i e w s t h a t , 

when TSA took over s e c u r i t y a t the a i r p o r t , t h e r e may have 

been a t r a n s i t i o n p e r i o d when t h e r e was not a c l e a r 

u n d e r s t a n d i n g of how p r o p e r t y was h a n d l e d but t h a t , once TSA 

to o k f u l l c o n t r o l , the o f f i c e r s t h a t he had i n t e r v i e w e d had 

not been g i v e n any i n d i c a t i o n t h a t they were a l l o w e d t o remove 

p r o p e r t y from the VAP b i n . Serg e a n t Grayson s t a t e d t h a t he 

determined t h a t Hudson had broken i n t o the VAP b i n w i t h o u t a 

key, t h a t Hudson d i d not have a r i g h t t o use the items i n the 

VAP b i n , and t h a t Hudson's a c t i o n s amounted t o t h e f t . 
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Sergea n t Grayson s t a t e d t h a t , upon c o m p l e t i n g h i s 

i n v e s t i g a t i o n , he t u r n e d the m a t t e r over t o BPD P o l i c e C h i e f 

A.C. Roper. 

Hudson was g i v e n n o t i c e t h a t p o s s i b l e p e r s o n n e l a c t i o n , 

which c o u l d r e s u l t i n h i s s u s p e n s i o n , demotion, or d i s m i s s a l , 

was b e i n g c o n t e m p l a t e d a g a i n s t him and t h a t a d e t e r m i n a t i o n 

h e a r i n g was s c h e d u l e d f o r J u l y 7, 2009. Hudson was i n f o r m e d 

t h a t he was c h a r g e d w i t h " e n t e r i n g " the l o c k e d VAP b i n w i t h a 

s c r e w d r i v e r , removing p r o p e r t y t h e r e f r o m , and g i v i n g p r o p e r t y 

from the VAP b i n t o a i r p o r t maintenance workers. 

S p e c i f i c a l l y , Hudson was c h a r g e d w i t h v i o l a t i n g the P e r s o n n e l 

Board of J e f f e r s o n County Ru l e s and R e g u l a t i o n s , i n c l u d i n g 

Rule 1 2 . 2 ( c ) , "Conduct unbecoming a C l a s s i f i e d Employee"; Rule 

12.2(g), "Incompetency or i n e f f i c i e n c y " ; Rule 1 2 . 2 ( j ) , 

" N e g l e c t of duty"; Rule 1 2 . 2 ( l ) , " V i o l a t i o n of any r u l e or 

r e g u l a t i o n of the A p p o i n t i n g A u t h o r i t y , or f a i l u r e t o comply 

w i t h i n s t r u c t i o n s made and g i v e n by a s u p e r i o r o f f i c e r or 

s u p e r v i s o r " ; Rule 12.2(m), " V i o l a t i o n of any of the p r o v i s i o n s 

... of these R u l e s " ; and Rule 12.2(p), "Any o t h e r l e g i t i m a t e 

and n o n d i s c r i m i n a t o r y reason t h a t c o n s t i t u t e s good cause f o r 

d i s c i p l i n a r y a c t i o n , i s r e a s o n a b l y s p e c i f i c , i s c o n s i s t e n t 
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w i t h ... these R u l e s and i s not m o t i v a t e d by any non-work-

r e l a t e d p r e f e r e n c e or animus f o r or a g a i n s t any p e r s o n . " 

Hudson was a l s o charged w i t h v i o l a t i n g a d d i t i o n a l BPD Rules 

and R e g u l a t i o n s , i n c l u d i n g S e c t i o n I I of Proc e d u r e Number 109¬

3, which p r o v i d e s : "Members w i l l d i r e c t or c o o r d i n a t e t h e i r 

e f f o r t s i n c a r r y i n g out the f u n c t i o n s of the Department i n 

such a manner as w i l l t e n d t o e s t a b l i s h and m a i n t a i n the 

h i g h e s t s t a n d a r d of e f f i c i e n c y " ; S e c t i o n V I , S u b s e c t i o n A-8, 

of P r o c e d u r e Number 110-2, r e g a r d i n g " N e g l e c t or i n a t t e n t i o n 

t o duty"; Procedure Number A-36, r e g a r d i n g "Any o t h e r a c t or 

o m i s s i o n c o n t r a r y t o good o r d e r and d i s c i p l i n e or c o n s t i t u t i n g 

a v i o l a t i o n of any of the Rule s and R e g u l a t i o n s of the 

Department, or of any Department o r d e r " ; and S e c t i o n I of 

Procedure Number 116-41, r e g a r d i n g c o n v e r s i o n of impounded 

p r o p e r t y , which p r o v i d e s : "Members and/or employees of the 

Birmingham P o l i c e Department s h a l l n o t, under any 

c i r c u m s t a n c e s , manufacture, or d e s t r o y , or c o n v e r t t o h i s own 

use any ev i d e n c e or o t h e r m a t e r i a l found i n c o n n e c t i o n w i t h an 

i n v e s t i g a t i o n or any p r o p e r t y taken or r e c e i v e d f o r 

s a f e k e e p i n g . " 
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The d e t e r m i n a t i o n h e a r i n g was h e l d on J u l y 7, 2009. 

C h i e f Roper and a number of deputy c h i e f s were p r e s e n t a t the 

h e a r i n g . A c c o r d i n g t o C h i e f Roper, the deputy c h i e f s s i t 

t h r o u g h the d e t e r m i n a t i o n h e a r i n g and d i s c u s s the case and 

g i v e recommendations, but the u l t i m a t e d e c i s i o n i s h i s . C h i e f 

Roper t e s t i f i e d t h a t he d e c i d e d t h a t Hudson's employment 

s h o u l d be t e r m i n a t e d because the i n v e s t i g a t i o n r e v e a l e d t h a t 

Hudson had s t o l e n p r o p e r t y from the VAP b i n and the BPD c o u l d 

not have i t s employees s t e a l i n g . A c c o r d i n g t o C h i e f Roper, 

Hudson d i d not have the r i g h t or a u t h o r i t y t o b r e a k open the 

l o c k e d VAP b i n . C h i e f Roper t e s t i f i e d , however, w i t h r e g a r d 

t o the a l l e g e d v i o l a t i o n of BPD Procedure Number 116-41, t h a t 

the items d e p o s i t e d i n t o the VAP b i n are not e v i d e n c e , o t h e r 

m a t e r i a l found i n c o n n e c t i o n w i t h an i n v e s t i g a t i o n , or 

p r o p e r t y t a k e n or r e c e i v e d f o r s a f e k e e p i n g . 

A number of the deputy c h i e f s who were p r e s e n t a t the 

d e t e r m i n a t i o n h e a r i n g t e s t i f i e d a t a subsequent h e a r i n g b e f o r e 

a h e a r i n g o f f i c e r t h a t t e r m i n a t i o n was a p p r o p r i a t e because 

Hudson had s t o l e n i t e m s . A l t h o u g h none of the deputy c h i e f s 

worked a t the a i r p o r t , they spoke t o Hudson's v i o l a t i o n s of 

the BPD's r u l e s w i t h o u t r e f e r e n c e t o the r e g u l a t i o n s of the 
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a i r p o r t or TSA. They each t e s t i f i e d t h a t the BPD's r u l e s do 

not d i f f e r e n t i a t e between l o s t p r o p e r t y and VAP. 

The charges a g a i n s t Hudson were s u s t a i n e d , and Hudson was 

d i s m i s s e d from h i s p o s i t i o n as a p o l i c e o f f i c e r w i t h the BPD, 

e f f e c t i v e a t the c l o s e of b u s i n e s s on August 7, 2009. On 

August 10, 2009, Hudson ap p e a l e d the BPD's d e c i s i o n . A 

h e a r i n g was h e l d on F e b r u a r y 26, 2010, and, on March 15, 2010, 

the h e a r i n g o f f i c e r f i l e d h i s f i n d i n g s of f a c t and 

recommendation, which s t a t e d , i n p e r t i n e n t p a r t : 

"Respondent, Sean Hudson, a l o n g term P o l i c e 
O f f i c e r f o r the C i t y of Birmingham, was a s s i g n e d t o 
the Birmingham A i r p o r t . 

"On June 2, 2009, Edwin Downing, A s s i s t a n t 
F e d e r a l S e c u r i t y D i r e c t o r of S c r e e n i n g f o r the 
T r a n s p o r t a t i o n S e c u r i t y A d m i n i s t r a t i o n 
( h e r e [ i n ] a f t e r 'TSA') f i l e d a c o m p l a i n t t h a t Hudson 
and another Birmingham P o l i c e O f f i c e r opened a 
l o c k e d p r o p e r t y c a b i n e t t h a t was under TSA c o n t r o l 
and removed p r o p e r t y w i t h o u t p e r m i s s i o n . 

"Downing was c a l l e d as a w i t n e s s and t e s t i f i e d 
t h a t when one of h i s o f f i c e r s made him aware t h a t 
some change had been removed from the l o c k e d 
c a b i n e t , he r e v i e w e d v i d e o t a p e s of the TSA 
c h e c k p o i n t a t T e r m i n a l C and observed Hudson and 
another o f f i c e r f o r c i n g t h e i r way i n t o the TSA 
c a b i n e t . 

"Hudson s t i p u l a t e d t h a t he had i n d e e d e n t e r e d 
the l o c k e d c a b i n e t . Hudson t e s t i f i e d t h a t he 
thought i t was okay t o f o r c e h i s way i n t o the 
c a b i n e t as a form of 'dumpster d i v i n g . ' Hudson 

12 



2091117 

t e s t i f i e d t h a t he gave away items r e c o v e r e d from 
t h i s area t o a i r p o r t workers. 

"However, r e g a r d l e s s of m o t i v a t i o n , C h i e f Roper 
t e s t i f i e d [ t h a t ] h a v i n g p o l i c e o f f i c e r s b r e a k i n t o 
a n o t h e r ' s p r o p e r t y w i t h o u t a u t h o r i z a t i o n v i o l a t e d 
the C i t y of Birmingham's r u l e s of deportment f o r 
P o l i c e O f f i c e r s . 

"Hudson contends t h a t a f t e r 2001 and the 
e s t a b l i s h m e n t of the TSA, t h e r e was a l a c k of 
pro c e d u r e s and/or t r a i n i n g r e g a r d i n g the d i s p o s a l of 
' v o l u n t a r y abandoned p r o p e r t y . ' W h ile t h a t may have 
been t r u e i n 2001 and/or 2002, by 2009 -- some seven 
years l a t e r -- S e c u r i t y C h e c k p o i n t C as t e s t i f i e d t o 
by Mr. Downing was f i r m l y under TSA c o n t r o l . Hudson 
had no a u t h o r i t y t o tak e i t upon h i m s e l f t o r e ¬
d i s t r i b u t e the p r o p e r t y , abandoned or o t h e r w i s e , 
which had been t u r n e d over t o the f e d e r a l o f f i c i a l s . 

" P r i o r t o t e r m i n a t i n g Mr. Hudson, C h i e f Roper 
t e s t i f i e d t h a t he re v i e w e d the matter w i t h Deputy 
C h i e f s F i s h e r , H i n t o n , Lampkin and Tubbs ( e a c h of 
whom t e s t i f i e d i n sup p o r t of the t e r m i n a t i o n ) and 
t h a t Sergeant D a v i d Grayson conducted an 
i n v e s t i g a t i o n as t o the p r o c e d u r e s f o r VAP p r o p e r t y 
a t the a i r p o r t . Deputy C h i e f Tubbs t e s t i f i e d t h a t 
o f f i c e r s b r e a k i n g i n t o p r o p e r t y w i t h o u t a u t h o r i t y , 
' s t r i k e s a t the i n t e g r i t y of the department.' The 
o t h e r Deputy C h i e f s t e s t i f i e d t o the same. 

"Sergeant Grayson i n t e r v i e w e d o t h e r o f f i c e r s 
a s s i g n e d t o the Birmingham a i r p o r t who c o n f i r m e d 
t h a t i t had been many years s i n c e Birmingham P o l i c e 
had any a u t h o r i t y f o r ' v o l u n t a r y abandoned p r o p e r t y ' 
g i v e n t o TSA p e r s o n n e l . 

"CONCLUSIONS 

"The Birmingham P o l i c e Department e s t a b l i s h e d 
t h a t Hudson's conduct was w i t h o u t a u t h o r i t y and 
v i o l a t e d s t a n d a r d s e x p e c t e d f o r t h e i r o f f i c e r s . 
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Even though O f f i c e r Hudson argued a t the h e a r i n g 
t h a t t e r m i n a t i o n was too severe a p e n a l t y and t h e r e 
was a l a c k of t r a i n i n g , the P o l i c e Department has t o 
be a l l o w e d t o make p e r s o n n e l d e c i s i o n s t o u p h o l d the 
department s t a n d a r d s . 

"RECOMMENDATION 

" A f t e r v i e w i n g the e n t i r e r e c o r d , I f i n d t h a t 
t e r m i n a t i o n as implemented by the P o l i c e Department 
s h o u l d be s u s t a i n e d . 

The P e r s o n n e l Board of J e f f e r s o n County ("the Board") 

e n t e r e d an o r d e r on A p r i l 13, 2010, a d o p t i n g the h e a r i n g 

o f f i c e r ' s f i n d i n g s of f a c t and recommendation, t h e r e b y 

a f f i r m i n g the BPD's d e c i s i o n t o t e r m i n a t e Hudson's employment. 

Hudson f i l e d a n o t i c e of a p p e a l from the Board's o r d e r t o the 

J e f f e r s o n C i r c u i t C ourt on A p r i l 21, 2010. On June 25, 2010, 

a h e a r i n g was s e t b e f o r e a p a n e l of t h r e e judges on August 13, 

2010. See A c t No. 248, § 22, A l a . A c t s 1945, as amended by 

A c t No. 684, A l a . A c t s 1977 ( s t a t i n g t h a t an a p p e a l from the 

Board's o r d e r l i e s i n the c i r c u i t c o u r t and t h a t the p r e s i d i n g 

judge of the c i r c u i t c o u r t s h a l l a s s i g n the case t o a p a n e l of 

t h r e e j u d g e s f o r r e v i e w ) . The t h r e e - j u d g e p a n e l e n t e r e d an 

o r d e r on August 18, 2010, which s t a t e d , i n p e r t i n e n t p a r t : 

"The t h r e e (3) judge p a n e l a s s i g n e d t o t h i s case 
hereby unanimously o r d e r s , a f t e r r e v i e w of the 
r e c o r d and o r a l arguments, t h a t P o l i c e O f f i c e r Sean 
F. Hudson be r e s t o r e d t o h i s p o s i t i o n as a p o l i c e 
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o f f i c e r w i t h the C i t y of Birmingham w i t h f u l l back 
pay and b e n e f i t s . 

"The p a n e l has d e t e r m i n e d t h a t the t e r m i n a t i o n 
of the p l a i n t i f f , Sean F. Hudson, was a r b i t r a r y and 
c a p r i c i o u s . The p a n e l h e a r d t e s t i m o n y t h a t no 
m i s a p p r o p r i a t i o n f o r p e r s o n a l use was i n v o l v e d . The 
p a n e l i s c o n v i n c e d t h a t , based upon the r e c o r d and 
t e s t i m o n y , a p p r o p r i a t e p o l i c i e s and p r o c e d u r e s were 
not i n p l a c e f o l l o w i n g the t r a n s i t i o n from the C i t y 
of Birmingham t o the T r a n s p o r t a t i o n S e c u r i t y 
A u t h o r i t y of the Department of Homeland S e c u r i t y . " 

The C i t y of Birmingham p e t i t i o n e d t h i s c o u r t f o r a w r i t of 

c e r t i o r a r i on August 26, 2010. 

D i s c u s s i o n 

The C i t y of Birmingham a s s e r t s t h a t the t h r e e - j u d g e p a n e l 

e r r e d by o v e r t u r n i n g the Board's d e c i s i o n because, i t argues, 

the Board's d e c i s i o n was based on f i x e d s t a n d a r d s and s h o u l d 

be a f f i r m e d . 

"When c o n d u c t i n g c e r t i o r a r i r e v i e w of a d e c i s i o n 
of a c i r c u i t c o u r t p a n e l under § 22 of the Board's 
e n a b l i n g a c t , t h i s c o u r t has s t a t e d the s t a n d a r d of 
r e v i e w as f o l l o w s : 

"'"Under the a p p r o p r i a t e s t a n d a r d of r e v i e w 
f o r cases b e f o r e t h i s c o u r t on c e r t i o r a r i , 
t h i s c o u r t i s l i m i t e d t o a r e v i e w of 
whether the c i r c u i t c o u r t p r o p e r l y a p p l i e d 
the law and whether the d e c i s i o n i s 
s u p p o r t e d by any l e g a l e v i d e n c e . " Ex p a r t e 
J a c k s o n , 733 So. 2d [456,] 457 [ ( A l a . C i v . 
App. 199 9 ) ] . Our supreme c o u r t has a l s o 
h e l d t h a t i n a d d i t i o n t o the f o r e g o i n g , the 
t r i a l c o u r t must r e v i e w the r e c o r d t o 
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ensure t h a t t h e r e had been no v i o l a t i o n of 
a p a r t y ' s fundamental r i g h t s . Evans v. C i t y  
of H u n t s v i l l e , [580 So. 2d 1323 ( A l a . 
1 9 9 1 ) ] . The scope of a p p e l l a t e r e v i e w of 
a d m i n i s t r a t i v e a c t i o n s i s n a r r o w ; 
t h e r e f o r e , " [ t ] h e d e t e r m i n a t i o n of the 
weight and c r e d i b i l i t y of the e v i d e n c e 
p r e s e n t e d i s s o l e l y w i t h i n the p r o v i n c e of 
the Board." Ex p a r t e P e r s o n n e l Bd. of  
J e f f e r s o n County, 440 So. 2d [1106,] 1109 
[ ( A l a . C i v . App. 1 9 8 3 ) ] . ' 

"Ex p a r t e Dixon, 841 So. 2d 1273, 1278 ( A l a . C i v . 
App. 2002) . See a l s o Ex p a r t e Jackson, 733 So. 2d 
456, 457-58 ( A l a . C i v . App. 1999); Ex p a r t e Cooper  
Green Hosp., 519 So. 2d 1352, 1353 ( A l a . C i v . App. 
1987); and Ex p a r t e Smith, 394 So. 2d 45, 48 ( A l a . 
C i v . App. 1981). A d d i t i o n a l l y , t h i s c o u r t has 
s t a t e d : 

"'The P e r s o n n e l Board a c t s as the 
t r i e r of f a c t s and has the duty t o r e a c h a 
d e t e r m i n a t i o n r e g a r d i n g c o n f l i c t i n g 
t e s t i m o n y . C i t y of M o b i l e v. M i l l s , 500 So. 
2d 20 ( A l a . C i v . App. 1986). When the Board 
u t i l i z e s a h e a r i n g o f f i c e r , h i s f i n d i n g of 
f a c t s i s presumed t o be c o r r e c t . Coleman v.  
Alabama A l c o h o l i c Beverage C o n t r o l Board, 
465 So. 2d 1158 ( A l a . C i v . App. 1985).' 

"Ex p a r t e Cooper Green Hosp., 519 So. 2d a t 1353." 

Ex p a r t e C i t y of Birmingham, 7 So. 3d 363, 367-68 ( A l a . C i v . 

App. 2008). 

A f t e r r e v i e w i n g the r e c o r d b e f o r e us, we agree w i t h the 

C i t y of Birmingham t h a t the Board's d e c i s i o n was s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e and t h a t the t h r e e - j u d g e p a n e l e r r e d by 
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f a i l i n g t o a f f i r m the Board's d e c i s i o n . The t e s t i m o n y 

p r e s e n t e d t o the h e a r i n g o f f i c e r i n d i c a t e d t h a t , a l t h o u g h 

t h e r e had been some c o n f u s i o n r e g a r d i n g the h a n d l i n g of VAP a t 

the onset of TSA's a u t h o r i t y a t the a i r p o r t , the r u l e s and 

r e g u l a t i o n s of TSA were c l e a r t h a t items i n the VAP b i n 

belon g e d t o the f e d e r a l government and were t o be h a n d l e d by 

TSA employees. A l t h o u g h Hudson p r e s e n t e d some e v i d e n c e 

i n d i c a t i n g t h a t i t was s t a n d a r d o p e r a t i n g procedure a t the 

a i r p o r t t o access the VAP b i n and t h a t he had had a u t h o r i t y 

and a key t o access the b i n , i t was c l e a r t h a t Hudson no 

l o n g e r p o s s e s s e d a key t o the l o c k e d b i n and t h a t he had 

a c c e s s e d the b i n by p r y i n g i t open. A l t h o u g h i t i s a r g u a b l e 

based on the evi d e n c e p r e s e n t e d t h a t Hudson c o u l d not be 

p r o p e r l y d i s m i s s e d f o r v i o l a t i n g the BPD's r u l e p r o h i b i t i n g 

c o n v e r s i o n of p r o p e r t y f o r p e r s o n a l use, Hudson was a c t u a l l y 

d i s m i s s e d f o r v i o l a t i n g s e v e r a l r u l e s of bot h the BPD and the 

Board, i n c l u d i n g r u l e s p r o h i b i t i n g a c t s " c o n t r a r y t o good 

o r d e r and d i s c i p l i n e . " We note t h a t i t i s not unreasonable t o 

conclude t h a t p r y i n g open a l o c k e d b i n and removing items 

t h e r e i n t h a t do not b e l o n g t o the pers o n a c c e s s i n g the b i n i s 

c o n t r a r y t o good o r d e r . As such, we conclude t h a t the Board's 
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d e c i s i o n i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and p r o p e r l y 

a p p l i e d the law, and, t h u s , i t must be u p h e l d . We t h e r e f o r e 

r e v e r s e the d e c i s i o n of the t h r e e - j u d g e p a n e l and remand t h i s 

cause w i t h i n s t r u c t i o n s t h a t the t h r e e - j u d g e p a n e l e n t e r a 

judgment a f f i r m i n g the Board's d e c i s i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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