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THOMPSON, P r e s i d i n g Judge. 

Frank J . Kruse f i l e d a c o m p l a i n t i n the J e f f e r s o n C i r c u i t 

C o urt ("the t r i a l c o u r t " ) a g a i n s t the C i t y of Birmingham ("the 

C i t y " ) , a l l e g i n g c l a i m s o f u n j u s t enrichment, money had and 

r e c e i v e d , and v i o l a t i o n of 42 U.S.C. § 1983; Kruse a l s o sought 
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c e r t a i n d e c l a r a t o r y and i n j u n c t i v e r e l i e f . The b a s i s of 

K ruse's c l a i m s i s the C i t y ' s attempts t o o b t a i n payment of 

f i n e s f o r p a r k i n g - v i o l a t i o n c i t a t i o n s t h a t were i s s u e d t o a 

v e h i c l e r e g i s t e r e d t o Kruse. A f t e r p a y i n g those f i n e s , Kruse 

brought t h i s a c t i o n , a r g u i n g t h a t the C i t y was t i m e - b a r r e d 

from s e e k i n g t o c o l l e c t the f i n e s . 1 Kruse p u r p o r t e d t o 

p r o s e c u t e h i s c l a i m s on b e h a l f o f a c l a s s o f s i m i l a r l y 

s i t u a t e d p l a i n t i f f s , but the c l a s s was not c e r t i f i e d . 

The C i t y removed the a c t i o n t o the U n i t e d S t a t e s D i s t r i c t 

C o urt f o r the N o r t h e r n D i s t r i c t o f Alabama, Southern D i v i s i o n 

("the f e d e r a l c o u r t " ) . The f e d e r a l c o u r t e n t e r e d a judgment 

i n f a v o r o f the C i t y on Kruse's § 1983 c l a i m and remanded the 

a c t i o n t o the t r i a l c o u r t . Kruse d i d not a p p e a l the f e d e r a l 

c o u r t judgment. 

1We conclude t h a t Kruse's a c t i o n i s not b a r r e d by the 
n o t i c e - o f - c l a i m r e q u i r e m e n t i n § 11-47-23, A l a . Code 1975, 
because the a c t i o n was f i l e d w i t h i n s i x months of Kruse's 
payment of the amounts at i s s u e t o the C i t y . See Diemert v.  
C i t y of M o b i l e , 474 So. 2d 663, 665 ( A l a . 1985) ("'"If a s u i t 
on a c l a i m a g a i n s t a c i t y i s commenced w i t h i n the six-month 
p e r i o d p r e s c r i b e d i n [§ 11-47-23], i t i s a s u f f i c i e n t 
p r e s e n t a t i o n of the c l a i m under the s t a t u t e . " ' " ) ( q u o t i n g C i t y  
of H u n t s v i l l e v. D a v i s , 456 So. 2d 69, 70-71 ( A l a . C i v . App. 
1983), q u o t i n g i n t u r n Browning v. C i t y of Gadsden, 359 So. 2d 
361, 364 ( A l a . 1 9 7 8 ) ) ) . 
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B e f o r e the t r i a l c o u r t , b o t h p a r t i e s moved f o r a summary 

judgment on Kruse's s t a t e - l a w c l a i m s . On J u l y 13, 2010, the 

t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of the C i t y 

and d e n i e d Kruse's summary-judgment motion. Kruse t i m e l y 

appealed, and our supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

A motion f o r a summary judgment i s p r o p e r l y g r a n t e d when 

no genuine i s s u e o f m a t e r i a l f a c t e x i s t s and the moving p a r t y 

i s e n t i t l e d t o a judgment as a matter of law. R u l e 56, A l a . 

R. C i v . P.; Bussey v. John Deere Co., 531 So. 2d 860 ( A l a . 

1988). "When the movant makes a prima f a c i e showing t h a t 

those two c o n d i t i o n s are s a t i s f i e d , the burden s h i f t s t o the 

nonmovant t o p r e s e n t ' s u b s t a n t i a l e v i d e n c e ' c r e a t i n g a genuine 

i s s u e of m a t e r i a l f a c t . " Ex p a r t e A l f a Mut. Gen. I n s . Co., 

742 So. 2d 182, 184 ( A l a . 1999) ( c i t i n g Bass v. S o u t h T r u s t  

Bank of B a l d w i n County, 538 So. 2d 794, 797-98 ( A l a . 1989)). 

" S u b s t a n t i a l e v i d e n c e " i s "evidence o f such weight and q u a l i t y 

t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l judgment 

can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

p r o v e d . " West v. Founders L i f e Assurance Co. of F l o r i d a , 547 

So. 2d 870, 871 ( A l a . 1989). In r e v i e w i n g a summary judgment, 
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t h i s c o u r t must r e v i e w the r e c o r d i n a l i g h t most f a v o r a b l e t o 

the nonmovant and must r e s o l v e a l l r e a s o n a b l e doubts 

c o n c e r n i n g the e x i s t e n c e of a genuine i s s u e o f m a t e r i a l f a c t 

a g a i n s t the movant. Hanners v. B a l f o u r G u t h r i e , I n c . , 564 So. 

2d 412 ( A l a . 1990). 

In h i s summary-judgment motion, Kruse a s s e r t e d t h a t the 

C i t y sent him a l e t t e r t h r e a t e n i n g t o i n c a r c e r a t e him i f the 

f i n e s f o r c e r t a i n p a r k i n g c i t a t i o n s i s s u e d t o h i s v e h i c l e were 

not p a i d . Kruse p a i d the f i n e s f o r the p a r k i n g c i t a t i o n s 

d u r i n g a time when, p u r s u a n t t o two C i t y o r d i n a n c e s , the C i t y 

g r a n t e d amnesty from p r o s e c u t i o n and f u r t h e r f i n e s t o those 

who p a i d t h e i r o u t s t a n d i n g p a r k i n g c i t a t i o n s . Kruse 

m a i n t a i n e d t h a t the C i t y ' s attempts t o make him pay the f i n e s 

f o r i m p r o p e r - p a r k i n g c i t a t i o n s f o r h i s v e h i c l e were t i m e -

b a r r e d by what he contends i s the a p p l i c a b l e s t a t u t e o f 

l i m i t a t i o n s f o r such c o l l e c t i o n a t t e m p t s . In making t h a t 

argument, Kruse i n s i s t e d t h a t an i m p r o p e r - p a r k i n g c i t a t i o n i s 

a misdemeanor s u b j e c t t o a one-year s t a t u t e of l i m i t a t i o n s 

p u r s u a n t t o § 15-3-2, A l a . Code 1975. Kruse contended t h a t 

the C i t y ' s r e t e n t i o n o f the f i n e he p a i d was w r o n g f u l and 

c o n s t i t u t e d u n j u s t enrichment. We are r e s o l v i n g t h i s a p p e a l 
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on o t h e r grounds; a c c o r d i n g l y , we do not r e a c h the i s s u e 

whether Kruse i s c o r r e c t t h a t the p a r k i n g c i t a t i o n s were 

misdemeanors s u b j e c t t o a one-year s t a t u t e of l i m i t a t i o n s . 

In s u p p o r t of h i s motion f o r a summary judgment, Kruse 

s u b m i t t e d t o the t r i a l c o u r t c o p i e s of the C i t y ' s two amnesty 

o r d i n a n c e s , a document e x p l a i n i n g the amnesty program, a copy 

of a c a n c e l e d check, d a t e d August 2008, from Kruse t o the 

C i t y , t h r e e t r a n s c r i p t pages from Kruse's d e p o s i t i o n , and 14 

pages of the t r a n s c r i p t o f the d e p o s i t i o n of Birmingham 

M u n i c i p a l Court Judge Raymond P. C h a m b l i s s . The p o r t i o n of 

Kruse's d e p o s i t i o n t e s t i m o n y s u b m i t t e d t o the t r i a l c o u r t 

e s t a b l i s h e s t h a t Kruse's v e h i c l e was c i t e d f o r a p a r k i n g 

v i o l a t i o n s i x t imes between 2001 and 2002; i n a d d i t i o n , o t h e r 

e v i d e n c e i n d i c a t e s a 2004 p a r k i n g c i t a t i o n i s s u e d on the 

v e h i c l e . The e v i d e n c e i n d i c a t e s t h a t Kruse's daughter had 

p o s s e s s i o n o f the v e h i c l e a t the times i t was c i t e d f o r the 

p a r k i n g v i o l a t i o n s . Judge Chambliss t e s t i f i e d i n h i s 

d e p o s i t i o n t h a t , i n h i s o p i n i o n , the p a r k i n g c i t a t i o n s were 

s u b j e c t t o a one-year s t a t u t e of l i m i t a t i o n s and were not 

e n f o r c e a b l e a t the time Kruse p a i d the f i n e s f o r those 

c i t a t i o n s . 
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In i t s summary-judgment motion, the C i t y argued, among 

o t h e r t h i n g s , t h a t Kruse's c l a i m s were b a r r e d by the d o c t r i n e 

o f c o l l a t e r a l e s t o p p e l ; i t s u b m i t t e d t o the t r i a l c o u r t a copy 

of the f e d e r a l c o u r t ' s judgment i n i t s f a v o r . In a d d i t i o n , 

the C i t y argued t h a t , assuming t h a t Kruse's c l a i m s were not 

b a r r e d by the d o c t r i n e o f c o l l a t e r a l e s t o p p e l , i t had p r o p e r l y 

sought t o e n f o r c e and c o l l e c t the f i n e s f o r the p a r k i n g 

v i o l a t i o n s . In s u p p o r t of i t s summary-judgment motion, the 

C i t y s u b m i t t e d o n l y a copy o f the f e d e r a l c o u r t ' s judgment and 

c o p i e s of the C i t y ' s o r d i n a n c e s a p p r o v i n g the two c o n s e c u t i v e 

amnesty p e r i o d s , d u r i n g one o f which Kruse p a i d the f i n e s f o r 

the p a r k i n g v i o l a t i o n s . In response t o Kruse's motion f o r a 

summary judgment, the C i t y a l s o s u b m i t t e d t o the t r i a l c o u r t 

an a t t o r n e y g e n e r a l ' s o p i n i o n i n which the a t t o r n e y g e n e r a l 

s t a t e d , among o t h e r t h i n g s , t h a t " [ a ] m u n i c i p a l i t y may b r i n g 

a c i v i l a c t i o n t o r e c o v e r a f i n e on an a d j u d i c a t e d p a r k i n g 

t i c k e t t h a t i s s u b j e c t t o the twenty-year s t a t u t e of 

l i m i t a t i o n s on an a c t i o n on a judgment." Op. A t t ' y Gen. No. 

2007-103. 

No o t h e r e v i d e n c e was p r e s e n t e d t o the t r i a l c o u r t . 

Thus, the f a c t u a l n a r r a t i v e s the p a r t i e s s u b m i t t e d t o the 
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t r i a l c o u r t i n sup p o r t of or i n o p p o s i t i o n t o the motions f o r 

a summary judgment a r e , f o r the most p a r t , u n s upported by 

c i t a t i o n s t o s u p p o r t i n g e v i d e n c e o t h e r than the f e d e r a l 

c o u r t ' s judgment. C i t a t i o n s c o n t a i n e d i n the f e d e r a l c o u r t ' s 

judgment i n d i c a t e t h a t the p a r t i e s s u b m i t t e d numerous 

e v i d e n t i a r y e x h i b i t s t o the f e d e r a l c o u r t . N e i t h e r p a r t y has 

d i s p u t e d the e s s e n t i a l f i n d i n g s o f f a c t s e t f o r t h i n the 

f e d e r a l c o u r t ' s judgment. A c c o r d i n g l y , we s e t f o r t h the 

r e l e v a n t p o r t i o n s o f t h a t judgment below. 

"[Kruse] b r i n g s c l a i m s p u r s u a n t t o 42 U.S.C § 
1983 and s t a t e law c o n c e r n i n g h i s payment of 
o u t s t a n d i n g p a r k i n g t i c k e t s t o the C i t y o f 
Birmingham, Alabama. [Kruse] r e c e i v e d a n o t i c e d a t e d 
A p r i l 28, 2008, t h a t he owed $1,030 i n p a r k i n g 
f i n e s . P l a i n t i f f e x h i b i t 1 ( d o c . 16-2), a t 3. That 
n o t i c e f u r t h e r i n f o r m e d [Kruse] t h a t he had 24 hours 
t o make payment or t o make arrangement f o r payments. 
I d . I t s t a t e d t h a t u n l e s s [Kruse] n o t i f i e d the 
sender t h a t he c o n t e s t e d the debt w i t h i n 30 days of 
r e c e i p t o f the l e t t e r , the debt would be assumed 
v a l i d . I d . The ev i d e n c e e s t a b l i s h e s t h a t the 
p a r k i n g t i c k e t s are d a t e d between December 18, 2001, 
and June 9, 2004. 1 Defendant e x h i b i t 5. 

"Meanwhile, on A p r i l 22, 2008, the C i t y of 
Birmingham approved an amnesty program f o r payment 
of u n p a i d p a r k i n g f i n e s and minor t r a f f i c t i c k e t s , 
i n which no a d d i t i o n a l f i n e s or t h r e a t s o f a r r e s t 
would i s s u e f o r o u t s t a n d i n g f i n e s p a i d d u r i n g the 
month o f J u l y 2008. Defendant e x h i b i t 1. T h i s 
program was so s u c c e s s f u l i t was extended t h r o u g h 
the end of August 2008. Defendant e x h i b i t 2. 
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"At h i s d e p o s i t i o n , [Kruse] s t a t e d t h a t he d i d 
not pay the t i c k e t s p r i o r t o 2008 because they were 
i s s u e d t o h i s daughter's [ v e h i c l e ] , a l t h o u g h the 
[ v e h i c l e ] was r e g i s t e r e d t o him. P l a i n t i f f depo. a t 
12. He assumed h i s daughter took care of the 
t i c k e t s . I d . a t 14, 17. He then l e a r n e d from h i s 
w i f e about the l e t t e r r e g a r d i n g payment because she 
was concerned [Kruse] would get i n t r o u b l e . I d . a t 
14. [Kruse's] w i f e t o l d him t h e r e was an amnesty 
program f o r p a y i n g o u t s t a n d i n g t i c k e t s . I d . a t 10. 
He p e r s o n a l l y never saw a n y t h i n g i n the p r e s s about 
the amnesty p e r i o d . I d . [Kruse] went and p a i d the 
t i c k e t s . I d . a t 17-18. He d i d not c o n t e s t the 
t i c k e t s , he d i d not say he was not d r i v i n g the c a r 
when the t i c k e t s were i s s u e d , he d i d not ask t o see 
a judge, and he d i d not know how many t i c k e t s he was 
a c t u a l l y p a y i n g . I d . a t 18-19, 26. He wrote a 
check f o r $510 on August 25, 2008. P l a i n t i f f 
e x h i b i t F ( d o c . 16-2), a t 17. 

"Based on these f a c t s , [Kruse] f i l e d s u i t i n the 
C i r c u i t C ourt o f J e f f e r s o n County, Alabama, i n a 
c o m p l a i n t s t y l e d as a c l a s s a c t i o n , f o r u n j u s t 
enrichment (Count I ) ; money had and r e c e i v e d (Count 
I I ) ; v i o l a t i o n s o f 42 U.S.C § 1983 (Count I I I ) ; and 
d e c l a r a t o r y and i n j u n c t i v e r e l i e f (Count I V ) . The 
[ C i t y ] removed the case here based on [Kruse's] 
a s s e r t i o n o f c l a i m s a r i s i n g under the laws of the 
U n i t e d S t a t e s . 

" 1The e v i d e n c e e s t a b l i s h e s o n l y $125 i n 
o u t s t a n d i n g p a r k i n g f i n e s . No e x p l a n a t i o n as t o the 
d i f f e r e n c e between t h i s amount and the amount on the 
A p r i l 28, 2008, n o t i c e has been p r o v i d e d , but 
n e i t h e r s i d e has c o n t e s t e d the amount c l a i m e d due by 
[the C i t y ] , nor the amount a c t u a l l y p a i d by 
[ K r u s e ] . " 
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With r e g a r d t o the m e r i t s o f Kruse's f e d e r a l c l a i m s , the 

f e d e r a l c o u r t determined, i n p e r t i n e n t p a r t : 

"The c o u r t f i r s t c o n s i d e r s [Kruse's] f e d e r a l 
c l a i m , namely t h a t [the C i t y ' s ] a c t i o n s i n ' c o e r c i n g 
c o l l e c t i o n of f i n e s i n excess of one y e a r , w i t h the 
t h r e a t of a d d i t i o n a l p e n a l t i e s , w a r r a n t and a r r e s t , 
when such a c t i o n was time b a r r e d under A l a . Code § 
15-3-2 ( 1 9 7 5 ) , has v i o l a t e d , and c o n t i n u e s t o 
v i o l a t e , the r i g h t s , under the C o n s t i t u t i o n , o f 
[ K r u s e ] . . . . ' C o m p l a i n t , 5 28. [Kruse] seeks a 
r e f u n d , w i t h i n t e r e s t , c o s t s and a t t o r n e y ' s f e e s . 
C o m plaint, pg. 7. [Kruse] s t y l e s t h i s c l a i m as 
' V i o l a t i o n s of 42 U.S.C. § 1983.' I d . 

" C o n s i d e r i n g [Kruse's] c l a i m i n the c o n t e x t of 
a v i o l a t i o n o f h i s p r o c e d u r a l due p r o c e s s r i g h t s , 
[Kruse] f a i l s t o s e t f o r t h any manner i n which h i s 
p r o c e d u r a l due p r o c e s s r i g h t s were v i o l a t e d . W h i le 
[Kruse] a s s e r t s t h a t i f t i c k e t s were not p a i d w i t h i n 
the amnesty time frame, v i o l a t o r s would be a r r e s t e d , 
[Kruse] t e s t i f i e d i n h i s d e p o s i t i o n t h a t he had no 
knowledge of the amnesty program. P l a i n t i f f depo. 
a t 9-10. He t e s t i f i e d t h a t he was prompted by h i s 
w i f e t o pay the t i c k e t s and t h a t he never saw or 
h e a r d a n y t h i n g i n the p r e s s . 3 I d . 

"To p r e v a i l upon h i s p r o c e d u r a l due p r o c e s s 
c l a i m , [Kruse] must e s t a b l i s h : (1) a 
c o n s t i t u t i o n a l l y p r o t e c t e d i n t e r e s t i n l i f e , l i b e r t y 
or p r o p e r t y ; (2) governmental d e p r i v a t i o n of t h a t 
i n t e r e s t ; and (3) the c o n s t i t u t i o n a l inadequacy of 
p r o c e d u r e s accompanying the d e p r i v a t i o n . Bank of  
Jackson County v. C h e r r y , 980 F.2d 1354, 1357 (11th 
C i r . 1992), c i t i n g Lehr v. R o b e r t s o n, 463 U.S. 248, 
256, 103 S. Ct. 2985, 2990-91, 77 L. Ed. 2d 614 
(1983); G r e e n h o l t z v. Inmates of the Nebraska P e n a l  
and C o r r e c t i o n Complex, 442 U.S. 1, 7, 99 S. Ct 
2100, 2103-04, 60 L. Ed. 2d 668 (1979); Board of 
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Regents v. Roth, 408 U.S. 564, 570-71, 92 S. Ct 
2701, 2705-06, 33 L. Ed. 2d 548 (1972). Assuming 
[Kruse] c o u l d s a t i s f y the f i r s t two prongs of t h i s 
t e s t , he has w h o l l y f a i l e d t o a l l e g e any 
c o n s t i t u t i o n a l inadequacy of p r o c e d u r e s accompanying 
the d e p r i v a t i o n . P r o c e d u r a l due p r o c e s s r e q u i r e s 
o n l y n o t i c e and an o p p o r t u n i t y t o be heard. Mathews  
v. E l d r i d g e , 424 U.S. 319, 333, 96 S. Ct. 893, 47 L. 
Ed. 2d (1976). In h i s d e p o s i t i o n , [Kruse] t e s t i f i e d 
he d i d n o t h i n g t o c o n t e s t payment of the p a r k i n g 
t i c k e t s . As such, the c o u r t can f i n d no 
governmental a c t i o n which caused a d e p r i v a t i o n o f 
h i s r i g h t s t o do s o . 4 

" I n a d d i t i o n t o h i s f a i l u r e t o a l l e g e any 
inadequacy of p r e - d e p r i v a t i o n p r o c e d u r e s , the c o u r t 
f i n d s t h a t [Kruse] f u r t h e r f a i l e d t o a l l e g e the 
absence of adequate p o s t - d e p r i v a t i o n s t a t e law 
remedies. ... I f s t a t e c o u r t s p r o v i d e adequate 
p r o c e d u r e s , then t h e r e i s no f e d e r a l p r o c e d u r a l due 
p r o c e s s v i o l a t i o n r e g a r d l e s s of whether [Kruse] has 
taken advantage of the s t a t e remedy or attempted t o 
do so. See Horton v. Board of County Commissioners  
of F l a g l e r County, 202 F.3d 1297, 1300 (11th C i r . 
2000) ('The McKinney [v.Pate, 20 F. 3d 1550 (11th 
C i r . 1994),] r u l e does not l o o k t o the a c t u a l 
i n v o l v e m e n t of s t a t e c o u r t s or whether they were 
asked t o p r o v i d e a remedy i n the s p e c i f i c case now 
b e f o r e the f e d e r a l c o u r t . I n s t e a d , the McKinney 
r u l e l o o k s t o the e x i s t e n c e of an o p p o r t u n i t y - - t o 
whether the s t a t e c o u r t s , i f asked, g e n e r a l l y would 
p r o v i d e an adequate remedy f o r the p r o c e d u r a l 
d e p r i v a t i o n the f e d e r a l c o u r t p l a i n t i f f c l a i m s t o 
have s u f f e r e d . ' ) . 

"[Kruse] has not a l l e g e d t h a t the s t a t e law 
p r o c e d u r e s are i n a d e q u a t e . The C i t y o f Birmingham 
c r e a t e d a program f o r the payment of u n p a i d p a r k i n g 
t i c k e t s , d u r i n g which the C i t y suspended i t s r i g h t 
t o i s s u e w a r r a n t s or e f f e c t u a t e a r r e s t s f o r p a r k i n g 
and o t h e r non-moving v i o l a t i o n s . Under Alabama law, 
[Kruse] had the r i g h t t o c o n t e s t the payment of 
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these t i c k e t s . [Kruse] has ' f a i l e d t o s t a t e a v a l i d 
p r o c e d u r a l due p r o c e s s c l a i m because [he has] not 
a l l e g e d t h a t Alabama law p r o v i d e d [him] w i t h an 
inadequate p o s t - d e p r i v a t i o n remedy.' Tinney v.  
Shores, 77 F.3d 378, 382 (11th C i r . 1996). 

"Having c o n s i d e r e d the f o r e g o i n g , the c o u r t i s 
of the o p i n i o n t h a t [the C i t y ' s ] motion f o r a 
summary judgment i s due t o be g r a n t e d , and [Kruse's] 
motion f o r a summary judgment i s due t o be d e n i e d . 
Because the c o u r t f i n d s t h a t the [ C i t y ] i s e n t i t l e d 
t o a judgment i n i t s f a v o r on [Kruse's] s o l e f e d e r a l 
c l a i m , the c o u r t d e c l i n e s t o e x e r c i s e i t s 
s u p p l e m e n t a l j u r i s d i c t i o n over [Kruse's] s t a t e - l a w 
c l a i m s . See, e.g., P i n t a n d o v. Miami-Dade Housing  
Agency, 501 F.3d 1241, 1242 (11th C i r . 2007). 

" 3 [ K r u s e ] r e l i e s on h i s e x h i b i t s A and D i n 
su p p o r t of h i s argument t h a t he p a i d these t i c k e t s 
because of the t h r e a t of a r r e s t . One of those was 
the a c t u a l o r d i n a n c e adopted by the [ C i t y ] , the 
o t h e r one i s a p r e s s r e l e a s e . Given [Kruse's] one i s 
t e s t i m o n y , the c o u r t f i n d s [Kruse] c o u l d not have 
f e l t t h r e a t e n e d by the c o n t e n t of e i t h e r of th o s e 
documents. 

" 4 T h i s f a i l u r e d i s p o s e s o f [Kruse's] c l a i m t h a t 
he c o u l d not be p r o s e c u t e d f o r the p a r k i n g t i c k e t s 
because t h e y had been i s s u e d more than t w e l v e months 
p r i o r . A c c o r d i n g t o [Kruse's] argument, the 
[ C i t y ' s ] f a i l u r e t o 'pr o s e c u t e ' him w i t h i n t w e l v e 
months o f r e c e i p t of the t i c k e t b a r r e d the [ C i t y ] 
from ever c o l l e c t i n g on the t i c k e t , based on a 
s t a t u t e of l i m i t a t i o n s f o r misdemeanors. See, e.g., 
P l a i n t i f f ' s r e p l y (doc. 19) a t 1-2. Under t h i s 
l o g i c , i f the [ C i t y ] f a i l s t o i s s u e an a r r e s t 
w a r r a n t f o r o u t s t a n d i n g p a r k i n g t i c k e t s w i t h i n one 
year o f r e c e i p t of the t i c k e t , i t i s f o r e v e r b a r r e d . 
A s i d e from i g n o r i n g the f a c t t h a t r e c e i p t o f the 

11 



2091131 

t i c k e t , i n and o f i t s e l f , would c o n s t i t u t e 
commencement o f a p r o s e c u t i o n , [Kruse] d i d not 
pursue t h i s t h e o r y i n the c o u r t s o f the s t a t e . " 

(Footnote 5 i n o r i g i n a l o mitted.) 

With r e g a r d t o Kruse's s t a t e - l a w c l a i m s , the t r i a l c o u r t , 

i n e n t e r i n g i t s summary judgment i n f a v o r o f the C i t y , 

d e t e rmined t h a t Kruse d i d not a c t "under c o e r c i o n or d u r e s s " 

i n v o l u n t a r i l y p a y i n g the f i n e s f o r the p a r k i n g c i t a t i o n s and 

t h a t h i s v o l u n t a r y payment c o n s t i t u t e d a w a i v e r o f any 

o b j e c t i o n t o the i m p o s i t i o n o f those f i n e s . 

I n i t i a l l y , f o r the purposes o f r e s o l v i n g t h i s a p p e a l , we 

assume t h a t the d o c t r i n e of c o l l a t e r a l e s t o p p e l does not bar 

the l i t i g a t i o n of Kruse's s t a t e - l a w c l a i m s b e f o r e the t r i a l 

c o u r t . We t u r n t o Kruse's arguments p e r t a i n i n g t o the 

p r o p r i e t y of the t r i a l c o u r t ' s summary judgment i n f a v o r o f 

the C i t y . 

On a p p e a l , Kruse argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of the C i t y because, he 

contends, the C i t y ' s attempts t o c o l l e c t f i n e s based on the 

p a r k i n g v i o l a t i o n s are b a r r e d by a one-year s t a t u t e o f 

l i m i t a t i o n s . He contends t h a t the C i t y has been u n j u s t l y 

e n r i c h e d by i t s c o l l e c t i o n and r e t e n t i o n of the amounts he 
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p a i d f o r the p a r k i n g v i o l a t i o n s . Our supreme c o u r t has 

s t a t e d : 

"'The r e t e n t i o n o f a b e n e f i t i s ' u n j u s t , ' f o r 
purposes of an u n j u s t enrichment c l a i m , i f the donor 
of the b e n e f i t a c t e d under a m i s t a k e of f a c t or i n 
m i s r e l i a n c e on a r i g h t or duty, or the r e c i p i e n t of 
the b e n e f i t engaged i n some u n c o n s c i o n a b l e conduct, 
such as f r a u d , c o e r c i o n , or abuse of a c o n f i d e n t i a l 
r e l a t i o n s h i p . ' " 

Wyeth, I n c . v. B l u e Cross & B l u e S h i e l d of Alabama, 42 So. 3d 

1216, 1224 n.7 ( A l a . 2010) ( q u o t i n g 42 C.I.S. I m p l i e d  

C o n t r a c t s § 9 (2007)). 

Kruse does not e x p l a i n how h i s payment of the a l l e g e d l y 

t i m e - b a r r e d f i n e s was made pu r s u a n t t o a m i s t a k e or f r a u d so 

as t o make the C i t y ' s c o l l e c t i o n and r e t e n t i o n of h i s payment 

u n j u s t . Kruse a l l e g e s , however, t h a t the C i t y ' s t h r e a t o f 

i n c a r c e r a t i o n i f he d i d not pay the f i n e s a s s o c i a t e d w i t h the 

a l l e g e d l y t i m e - b a r r e d p a r k i n g v i o l a t i o n s amounted t o duress or 

c o e r c i o n f o r what he contends was an u n e n f o r c e a b l e demand f o r 

payment of the f i n e s . A c c o r d i n g l y , we c o n s t r u e Kruse's 

argument as d i s p u t i n g the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

t h e r e was no genuine i s s u e o f m a t e r i a l f a c t t h a t Kruse 

v o l u n t a r i l y , and w i t h o u t b e i n g s u b j e c t e d t o duress or 

c o e r c i o n , p a i d the f i n e s imposed by the C i t y . 

13 
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" ' [ D ] u r e s s i s d e f i n e d as s u b j e c t i n g a pe r s o n t o improper 

p r e s s u r e which overcomes h i s w i l l and c o e r c e s him t o comply 

w i t h demands t o which he would not y i e l d i f a c t i n g as a f r e e 

agent.'" BSI R e n t a l s , I n c . v. Wendt, 893 So. 2d 1184, 1189 

( A l a . C i v . App. 2004) ( q u o t i n g Head v. Gadsden C i v i l Serv. 

Bd. , 389 So. 2d 516, 519 ( A l a . C i v . App. 1980)). With r e g a r d 

t o whether the t h r e a t o f p r o s e c u t i o n of l e g a l p r o c e e d i n g s may 

c o n s t i t u t e duress p u r s u a n t t o which a p a r t y may r e c o v e r 

amounts p a i d t o another p a r t y , our supreme c o u r t has s t a t e d : 

" I t has been the law i n Alabama f o r over 150 
years t h a t where one p a r t y , w i t h f u l l knowledge of 
a l l the f a c t s , v o l u n t a r i l y pays money t o s a t i s f y the 
c o l o r a b l e l e g a l demand of an o t h e r , no a c t i o n w i l l 
l i e t o r e c o v e r such a v o l u n t a r y payment, i n the 
absence of f r a u d , d u r e s s , or e x t o r t i o n . Weaver [v.  
American N a t ' l Bank, 452 So. 2d 469 ( A l a . 19 8 4 ) ] ; 
H.A. Edwards I n s . Agency v. Jones, 242 A l a . 624, 7 
So. 2d 567 (1942); N a t i o n a l Bank of Boaz v. M a r s h a l l  
County, 229 A l a . 369, 157 So. 444 (1934); Town  
C o u n c i l of Cahaba v. B u r n e t t , 34 A l a . 400 (1859); 
Jones v. Watkins, 1 Stew. 81 ( A l a . 1827); C l i f t o n  
[v. C u r r y , 30 A l a . App. 584, 10 So. 2d 51 (1979)]; 
Thornton v. S i n g e r Sewing Mach. Co., 34 A l a . App. 
162, 37 So. 2d 239 (1948). A ' v o l u n t a r y payment' 
has been d e f i n e d as 'a payment made by a person of 
h i s own motion, w i t h o u t c o m p u l s i o n ; a payment made 
w i t h o u t a m i s t a k e of f a c t or f r a u d , d u r e s s , 
c o e r c i o n , or e x t o r t i o n , on a demand which i s not 
e n f o r c e a b l e a g a i n s t the payor.' 70 C.J.S. Payment 
§ 100 (1987)." 
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Mount A i r y I n s . Co v. Doe Law F i r m , 668 So. 2d 534, 537-38 

( A l a . 1995). 

In Mount A i r y , s u p r a , our supreme c o u r t h e l d t h a t amounts 

p a i d by a l i a b i l i t y i n s u r e r were not made i n v o l u n t a r i l y or 

under duress when the payment was made t o a v o i d the t h r e a t o f 

the i n s u r e d ' s i n s t i t u t i n g a l e g a l a c t i o n a g a i n s t i t . Our 

supreme c o u r t e x p l a i n e d : 

"Alabama law r e c o g n i z e s t h a t the mere t h r e a t o f 
l e g a l p r o c e e d i n g s i s i n s u f f i c i e n t t o c o n s t i t u t e the 
duress needed t o make the payment of money 
i n v o l u n t a r y . N a t i o n a l Bank of Boaz [v. M a r s h a l l  
C o u n t y ] , [229 A l a . 369, 157 So. 444 (1 9 3 4 ) ] ; 
Southern Ry. v. C i t y of F l o r e n c e , 141 A l a . 493, 37 
So. 844 (1904); C l i f t o n [v. C u r r y ] , [30 A l a . App. 
584, 10 So. 2d 51 (1979)]. ... 

No one can be hea r d t o say, t h a t  
he had the r i g h t and the law w i t h him, but  
he f e a r e d h i s a d v e r s a r y would c a r r y him  
i n t o c o u r t , and t h a t he would be u n l a w f u l l y  
f i n e d and i m p r i s o n e d ; t h a t b e i n g t h e r e b y  
d e p r i v e d of h i s f r e e w i l l , he y i e l d e d t o  
the wrong, and the c o u r t s must a s s i s t him  
to a r e c l a m a t i o n . ' 

"Town C o u n c i l of Cahaba v. B u r n e t t , 34 A l a . 400, 404 
(1859) We a l s o agree w i t h the f o l l o w i n g : 

" ' I f t h e r e i s i n f a c t a cause of a c t i o n 
when the t h r e a t i s made, the p l a i n t i f f , by 
b r i n g i n g s u i t , would o n l y e n f o r c e a l e g a l 
r i g h t ; i f t h e r e was no cause of a c t i o n or  
[ t h e r e was a] demand f o r more than i s due,  
the p a r t y t h r e a t e n e d s h o u l d e x e r c i s e the  
o r d i n a r y degree o f f i r m n e s s which the law 
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presumes e v e r y man t o p o s s e s s , and meet the  
i s s u e of the u n j u s t s u i t . ' 

"66 Am. J u r . 2d R e s t i t u t i o n and I m p l i e d C o n t r a c t s § 
109 (1973)." 

Mount A i r y , 668 So. 2d a t 538-39 (some emphasis i n Mount A i r y , 

some emphasis added). 

The e v i d e n c e i n the r e c o r d on a p p e a l demonstrates t h a t 

Kruse v o l u n t a r i l y p a i d the f i n e s f o r the p a r k i n g v i o l a t i o n s 

d u r i n g a p e r i o d i n which the C i t y g r a n t e d amnesty from t h r e a t s 

o f i n c a r c e r a t i o n or f u r t h e r f i n e s i n exchange f o r payment of 

past-due f i n e s a s s o c i a t e d w i t h p a r k i n g or minor t r a f f i c 

v i o l a t i o n s . The f e d e r a l c o u r t ' s f i n d i n g s o f f a c t i n d i c a t e 

t h a t Kruse d i d not d i s p u t e h i s l i a b i l i t y f o r those f i n e s a t 

the time he made t h a t payment. Thus, as the t r i a l c o u r t 

determined, i n f a i l i n g t o d i s p u t e h i s l i a b i l i t y a t the time he 

p a i d the f i n e s , Kruse v o l u n t a r i l y p a i d those f i n e s . Mount  

A i r y , 668 So. 2d a t 538-39. Under the h o l d i n g of Mount A i r y , 

s u p r a , Kruse may not be s a i d t o have been under duress i n 

e l e c t i n g t o v o l u n t a r i l y pay the p a r k i n g f i n e s i n o r d e r t o 

a v o i d the t h r e a t of p o s s i b l e imprisonment f o r nonpayment of 

those f i n e s . A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t 
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p r o p e r l y e n t e r e d a summary judgment i n f a v o r o f the C i t y on 

Kruse's c l a i m s . We a f f i r m the t r i a l c o u r t ' s judgment. 

AFFIRMED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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