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MOORE, Judge. 

Renee Freeman appeals from a summary judgment e n t e r e d by 

the J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) i n f a v o r of 

her son, Brandon Freeman, and h i s w i f e , K i m b e r l y Freeman, on 

Renee's c l a i m of n e g l i g e n c e . We a f f i r m . 
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F a c t s and P r o c e d u r a l H i s t o r y 

On June 30, 2009, Renee f i l e d a c o m p l a i n t i n the t r i a l 

c o u r t a g a i n s t Brandon and K i m b e r l y , a s s e r t i n g a c l a i m of 

n e g l i g e n c e . 1 I n her c o m p l a i n t , Renee a s s e r t e d t h a t she had 

been i n j u r e d when a wooden swing t h a t she was s i t t i n g i n i n 

Brandon and K i m b e r l y ' s y a r d c o l l a p s e d . Brandon and K i m b e r l y 

f i l e d an answer on August 14, 2009. 

On May 11, 2010, Brandon and K i m b e r l y f i l e d a motion f o r 

a summary judgment, a t t a c h i n g t h e r e t o e x c e r p t s from the 

d e p o s i t i o n s of Renee, Renee's husband Rodney, Brandon, and 

K i m b e r l y . The t e s t i m o n y i n those d e p o s i t i o n s r e v e a l e d the 

f o l l o w i n g f a c t s . Renee t e s t i f i e d i n her d e p o s i t i o n t h a t she 

has two c h i l d r e n , Brandon and Amber R i z z o . She s t a t e d t h a t 

Brandon and K i m b e r l y have two c h i l d r e n , Cade and L e x i . Amber, 

who i s m a r r i e d t o Ryan R i z z o , a l s o has a son, Colby. Renee 

s t a t e d t h a t she l i v e s a p p r o x i m a t e l y f o u r and a h a l f m i l e s from 

Brandon and K i m b e r l y ' s home, which t h e y have been l i v i n g i n 

f o r a p p r o x i m a t e l y e i g h t y e a r s , and t h a t she v i s i t s t h e i r house 

1Renee's husband, Rodney Freeman, had j o i n e d i n the f i l i n g 
of the c o m p l a i n t as a p l a i n t i f f , a s s e r t i n g a c l a i m of l o s s of 
c o n s o r t i u m . The t r i a l c o u r t d i s m i s s e d Rodney as a p l a i n t i f f 
on March 22, 2010. 
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at l e a s t once a month and sometimes more. A c c o r d i n g t o Renee, 

when Brandon and K i m b e r l y p u r c h a s e d the house, the swing was 

a l r e a d y t h e r e . 

Renee t e s t i f i e d t h a t , on March 8, 2009, she was r e t u r n i n g 

Cade t o Brandon and K i m b e r l y ' s house a f t e r he had spent the 

n i g h t w i t h her. A c c o r d i n g t o Renee, Cade was hungry and 

wanted i c e cream. While Cade s t a y e d a t Brandon and K i m b e r l y ' s 

house, Renee and L e x i went t o a s t o r e and p u r c h a s e d c h i c k e n 

f o r L e x i and i c e cream f o r Brandon, K i m b e r l y , and Cade, and 

she r e t u r n e d w i t h L e x i and the f o o d t o Brandon and K i m b e r l y ' s 

house. Renee s t a t e d t h a t when she and L e x i r e t u r n e d t o the 

house, Amber and Ryan and some neighborhood c h i l d r e n were i n 

Brandon and K i m b e r l y ' s y a r d , so she put the i c e cream away 

because she had not bought enough f o r a l l of them. A c c o r d i n g 

t o Renee, she, Amber, Colb y , and L e x i were s i t t i n g on the 

swing w h i l e the boys were t h r o w i n g a f o o t b a l l . She s t a t e d t h a t 

the swing seemed f i n e when the y a l l s a t on i t and t h a t , 

a l t h o u g h t h e r e had been n o t h i n g p r e v e n t i n g her from l o o k i n g a t 

the swing b e f o r e she s a t on i t , she had not checked the swing 

t o see i f i t was o p e r a b l e and she had not thought t h a t i t was 

n e c e s s a r y f o r her t o do so. She s t a t e d t h a t , based on her use 
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and o b s e r v a t i o n of the swing on p r e v i o u s o c c a s i o n s , she 

thought i t was f i n e t o s i t on. A c c o r d i n g t o Renee, th e y had 

been s i t t i n g on the swing f o r maybe 10 minutes and the next 

t h i n g she remembers was t h a t she woke up on the ground. 

Renee s t a t e d t h a t she had s a t on the swing maybe 10 or 20 

times b e f o r e she was i n j u r e d and t h a t the l a s t time she had 

s a t on the swing b e f o r e the a c c i d e n t was p r o b a b l y i n the f a l l 

of 2008. She s t a t e d t h a t she had never n o t i c e d a n y t h i n g wrong 

w i t h the swing when she had s a t on i t i n the p a s t , t h a t she 

would not have s a t on the swing i f she had seen t h e r e was 

a n y t h i n g wrong w i t h i t , and t h a t , l o o k i n g a t i t from the 

o u t s i d e , t h e r e was no i n d i c a t i o n t h a t t h e r e was a n y t h i n g wrong 

w i t h the swing. Renee t e s t i f i e d t h a t she d i d not t h i n k t h a t 

Brandon or K i m b e r l y knew t h e r e was a n y t h i n g wrong w i t h the 

swing and t h a t , i f Brandon had known t h e r e was something wrong 

w i t h the swing, he would not have a l l o w e d her or h i s c h i l d r e n 

t o s i t on i t . She s t a t e d t h a t the o n l y n e g l i g e n c e t h a t had 

o c c u r r e d was t h a t Brandon d i d not check the swing t o see i f 

t h e r e was a n y t h i n g wrong w i t h i t . A c c o r d i n g t o Renee, Brandon 

t o l d her the swing j u s t crumbled when he went t o ta k e i t down 

and throw i t away. 
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K i m b e r l y t e s t i f i e d i n her d e p o s i t i o n t h a t t h e r e i s a 

wooden s i d e w a l k i n t h e i r b a c k y a r d t h a t i s o l d and r o t t e n , t h a t 

i t needs t o be r e p l a c e d or t o r n down, and t h a t i t i s u n s a f e . 

Rodney t e s t i f i e d t h a t he had h e l p e d r e p l a c e a wooden deck t h a t 

was i n Brandon and K i m b e r l y ' s b a c k y a r d and t h a t the deck had 

been r o t t e n . Rodney t e s t i f i e d t h a t , u n l i k e the deck, you 

c o u l d not see t h a t the swing was r o t t e n , t h a t i t l o o k e d f i n e , 

t h a t he had never had any concern about the swing b e f o r e the 

a c c i d e n t , and t h a t he had never seen a n y t h i n g wrong w i t h the 

swing. K i m b e r l y s t a t e d t h a t she d i d not know t h a t the swing 

was r o t t e n but t h a t , l o o k i n g back on the c o n d i t i o n of the 

wooden deck and the wooden s i d e w a l k , "maybe [ t h e y ] s h o u l d have 

known" t h a t the swing was r o t t e n . She s t a t e d t h a t she had had 

no i n d i c a t i o n t h a t the swing was unsafe b e f o r e the a c c i d e n t 

and t h a t she had a l l o w e d her c h i l d r e n t o p l a y on the swing but 

t h a t , i f she had thought i t was u n s a f e , she would not have. 

Brandon t e s t i f i e d i n h i s d e p o s i t i o n t h a t " h i n d s i g h t 

l o o k i n g back, yes, I would say t h a t I s h o u l d have r e p l a c e d the 

s w i n g , " because, he s a i d , he had r e p l a c e d the deck, which was 

r o t t e n , and a pla y h o u s e t h a t s t i l l s t o o d i n the b a c k y a r d was 

a l s o r o t t e n . He s t a t e d t h a t he f e l t l i k e he s h o u l d have 
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r e p l a c e d the s w i n g . He a l s o s t a t e d , however, t h a t he and h i s 

f a m i l y " a l w a y s " s a t i n the s w i n g . Brandon t e s t i f i e d t h a t , a t 

the time of the a c c i d e n t , he h e a r d the wood when i t snapped 

and the swing came down. He s t a t e d t h a t , up u n t i l he t o r e the 

swing down, he had had no knowledge t h a t t h e r e was a n y t h i n g 

wrong w i t h the swing and t h a t he would not have a l l o w e d 

anybody t o use the swing i f he had known t h a t i t was b a d . 

Renee f i l e d an o p p o s i t i o n t o Brandon and K i m b e r l y ' s 

summary-judgment motion on June 4, 2010. 2 On June 14, 2010, 

the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of Brandon 

and K i m b e r l y ; t h a t judgment s t a t e d , i n p e r t i n e n t p a r t : 

"The f a c t s i n t h i s p r e m i s e s - l i a b i l i t y a c t i o n are 
m o s t l y u n d i s p u t e d . Renee Freeman i s the mother of 
Brandon Freeman and the mo t h e r - i n - l a w of K i m b e r l y 
Freeman. While v i s i t i n g [Brandon and K i m b e r l y ' s ] 
home, she s u s t a i n e d i n j u r i e s when a swing on which 
she was s i t t i n g c o l l a p s e d . The swing was l o c a t e d i n 
the back y a r d and she had been s i t t i n g i n i t f o r a 
s h o r t p e r i o d of time when i t c o l l a p s e d . She had s a t 
i n the swing on many o t h e r o c c a s i o n s w h i l e v i s i t i n g 
[Brandon and K i m b e r l y ' s ] home. 

"The f i r s t i s s u e t o be determined i s whether 
[ R e n e e ] was an i n v i t e e as c l a i m e d by her or a 
l i c e n s e e as c l a i m e d by [Brandon and K i m b e r l y ] . She 
was r e t u r n i n g her g r a n d c h i l d r e n , [Brandon and 
K i m b e r l y ' s ] c h i l d r e n , t o t h e i r home a f t e r an 

2We note t h a t t h e r e were no e v i d e n t i a r y attachments t o 
Renee's o p p o s i t i o n . 
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o v e r n i g h t v i s i t w i t h h e r . She had p r e v i o u s l y gone t o 
Wal-Mart t o get i c e cream f o r her g r a n d c h i l d r e n and 
o t h e r f a m i l y members. When she r e t u r n e d she s a t i n 
the swing and a s h o r t time l a t e r i t c o l l a p s e d . I n 
v i e w i n g the e v i d e n c e i n a l i g h t most f a v o r a b l e t o 
the nonmovant, and r e s o l v i n g a l l r e a s o n a b l e doubts 
i n her f a v o r , the C o u r t c o n s i d e r s Renee was an 
i n v i t e e r a t h e r than a l i c e n s e e . An i n v i t o r ' s duty t o 
an i n v i t e e i s t o keep h i s premises i n a r e a s o n a b l y 
s a f e c o n d i t i o n , and, i f the premises are u n s a f e , t o 
warn o f h i dden d e f e c t s and dangers t h a t are known t o 
him, but are unknown or hidden t o the i n v i t e e . Ex 
p a r t e K r a a t z , 775 So. 2d 801 ( A l a . 2000). A premises 
owner a l s o has no duty t o warn the i n v i t e e o f open 
and obvious d e f e c t s i n the p r e m i s e s , which the 
i n v i t e e i s aware o f or s h o u l d be aware o f through 
the e x e r c i s e o f r e a s o n a b l e c a r e . The e n t i r e b a s i s o f 
an i n v i t o r ' s l i a b i l i t y r e s t upon h i s s u p e r i o r 
knowledge o f the danger which causes the i n v i t e e ' s 
i n j u r i e s . I f t h a t s u p e r i o r knowledge i s l a c k i n g , the 
i n v i t o r cannot be h e l d l i a b l e . H a r d i n g v. P i e r c e  
Hardy R e a l E s t a t e , 628 So. 2d 461 ( A l a . 1993). The 
u n d i s p u t e d e v i d e n c e i n t h i s case i s t h a t n e i t h e r 
[ R e n e e ] nor [Brandon and K i m b e r l y ] , p r i o r t o the 
a c c i d e n t , had knowledge o f the a l l e g e d d e f e c t i v e 
swing. I n f a c t , i n her d e p o s i t i o n t e s t i m o n y , [ Renee] 
s t a t e d t h a t she never n o t i c e d a n y t h i n g wrong w i t h 
the swing and would not have s a t i n i t had she known 
o t h e r w i s e . She a l s o s t a t e d t h a t she d i d not b e l i e v e 
t h a t e i t h e r [Brandon or K i m b e r l y ] knew t h a t a n y t h i n g 
was wrong w i t h the swing p r i o r t o the a c c i d e n t . 
[Brandon and K i m b e r l y ] a l s o t e s t i f i e d t h a t p r i o r t o 
the a c c i d e n t t h e y were unaware o f a n y t h i n g b e i n g 
wrong w i t h the swing. 

" [ R e n e e ' s ] c l a i m i s based upon the t h e o r y t h a t 
because [Brandon and K i m b e r l y ' s ] wooden deck had 
become r o t t e d and was r e p l a c e d and a playhouse and 
a s i d e w a l k were a l s o i n poor c o n d i t i o n t h a t i t must 
n a t u r a l l y f o l l o w t h a t [Brandon and K i m b e r l y ] 
r e a s o n a b l y knew t h a t the swing was a l s o d e f e c t i v e . 
However, t h e r e was no t e s t i m o n y by any o f the 
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p a r t i e s t h a t p r i o r t o the a c c i d e n t anyone had 
knowledge o f the d e f e c t i v e c o n d i t i o n o f the swing. 
Even i f t h e r e were d e f e c t s a t o t h e r l o c a t i o n s on the 
premises the C o u r t cannot s p e c u l a t e t h a t t h i s 
c o n s t i t u t e s n o t i c e o f a hidden d e f e c t i n the swing. 
To the c o n t r a r y , the e v i d e n c e i s u n d i s p u t e d t h a t , 
p r i o r t o the a c c i d e n t none o f the p a r t i e s had n o t i c e 
o f a d e f e c t t o the swing. Without n o t i c e [Brandon 
and K i m b e r l y ] cannot be l i a b l e t o [ R e n e e ] . 

" T h e r e f o r e , upon c o n s i d e r a t i o n o f the p l e a d i n g s , 
i n c l u d i n g the motion and attachments t h e r e t o and 
o p p o s i t i o n o f [ Renee] and arguments o f c o u n s e l the 
C o u r t f i n d s t h a t t h e r e i s no genuine i s s u e o f 
m a t e r i a l f a c t and [Brandon and K i m b e r l y ] are 
e n t i t l e d t o a Judgment as a M a t t e r o f Law." 

On June 28, 2010, Renee f i l e d what she s t y l e d as a Rule 

6 0 ( b ) , A l a . R. C i v . P., motion t o a l t e r or amend the t r i a l 

c o u r t ' s judgment. Brandon and K i m b e r l y f i l e d a response t o 

Renee's motion on J u l y 9, 2010. On J u l y 13, 2010, the t r i a l 

c o u r t e n t e r e d an o r d e r denying Renee's motion. Renee f i l e d a 

n o t i c e o f a p p e a l t o the Alabama Supreme C o u r t on August 6, 

2010; t h a t c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Brandon and K i m b e r l y f i l e d a motion t o d i s m i s s the a p p e a l 

or t o s t r i k e i s s u e s r a i s e d on a p p e a l , a s s e r t i n g t h a t Renee's 

n o t i c e o f a p p e a l was not f i l e d w i t h i n 42 days " o f the date o f 

the e n t r y o f the judgment or o r d e r appealed f r o m , " p u r s u a n t t o 

Rule 4, A l a . R. App. P., and t h a t Renee's f i l i n g o f a Rule 
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60(b) motion d i d not t o l l the time f o r t a k i n g an a p p e a l , 

c i t i n g K e i t h v. Moone, 771 So. 2d 1014, 1017 ( A l a . C i v . App. 

1997). Brandon and K i m b e r l y argue t h a t , as a r e s u l t , a l t h o u g h 

Renee has t i m e l y a p p e a l e d the t r i a l c o u r t ' s o r d e r denying her 

Rule 60(b) motion, she has f a i l e d t o p r e s e r v e the r i g h t t o 

ap p e a l the u n d e r l y i n g judgment. We d i s a g r e e . 

"The law i s w e l l - s e t t l e d t h a t ' t h e nomenclature o f a 

motion i s not c o n t r o l l i n g . ' R e bel O i l Company v. P i k e , 473 

So. 2d 529, 531 ( A l a . C i v . App. 1985). A t r i a l c o u r t may l o o k 

t o the r e l i e f sought w i t h i n the motion." Post v. D u f f y , 603 

So. 2d 1070, 1070 ( A l a . C i v . App. 1992). I n the p r e s e n t case, 

Renee denominated her postjudgment motion as a "motion under 

Rule 60(b) t o a l t e r or amend." I n t h a t motion, she a s s e r t e d 

t h a t t h e r e remained an i s s u e of m a t e r i a l f a c t t h a t s h o u l d be 

d e c i d e d by a j u r y and, t h u s , t h a t the summary judgment e n t e r e d 

by the t r i a l c o u r t was i n a p p r o p r i a t e . Renee c l e a r l y a s s e r t e d 

i n the body of the motion, t h e r e f o r e , t h a t she was s e e k i n g 

r e l i e f from the judgment pur s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . 

P., which a l l o w s a t r i a l c o u r t t o a l t e r , amend, or v a c a t e a 

judgment, r a t h e r than p u r s u a n t t o Rule 6 0 ( b ) . See J e n k i n s v.  

Landmark C h e v r o l e t , I n c . , 575 So. 2d 1157, 1159 ( A l a . C i v . 
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App. 1991). We t h e r e f o r e conclude t h a t Renee's motion was a 

Rule 59(e) m o t i o n ; because the f i l i n g of a Rule 59 motion 

suspends the r u n n i n g of the time f o r f i l i n g a n o t i c e of 

a p p e a l , see Rule 4 ( a ) ( 3 ) , A l a . R. App. P., we conclude t h a t 

Renee's a p p e a l from the t r i a l c o u r t ' s summary judgment was 

t i m e l y . We t h e r e f o r e deny Brandon and K i m b e r l y ' s motion t o 

d i s m i s s the a p p e a l or t o s t r i k e the i s s u e s r a i s e d on a p p e a l . 

S t a n d a r d of Review 

" ' " T h i s C o u r t ' s r e v i e w of a summary 
judgment i s de novo. W i l l i a m s v. S t a t e Farm  
Mut. Auto. I n s . Co., 886 So. 2d 72, 74 
( A l a . 2003). We a p p l y the same s t a n d a r d of 
r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the 
movant has made a prima f a c i e showing t h a t 
no genuine i s s u e of m a t e r i a l f a c t e x i s t s 
and t h a t the movant i s e n t i t l e d t o a 
judgment as a m a t t e r of law. Rule 5 6 ( c ) , 
A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d  
of Alabama v. H o d u r s k i , 899 So. 2d 949, 
952-53 ( A l a . 2004) . In making such a 
d e t e r m i n a t i o n , we must r e v i e w the e v i d e n c e 
i n the l i g h t most f a v o r a b l e t o the 
nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 
758 ( A l a . 1986). Once the movant makes a 
prima f a c i e showing t h a t t h e r e i s no 
genuine i s s u e of m a t e r i a l f a c t , the burden 
then s h i f t s t o the nonmovant t o produce 
' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass  
v. S o u t h T r u s t Bank of B a l d w i n County, 53 8 
So. 2d 794, 797-98 ( A l a . 1989); A l a . Code 
1975, § 12-21-12. ' [ S ] u b s t a n t i a l e v i d e n c e 
i s e v i d e n c e of such weight and q u a l i t y t h a t 
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f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p roved.' 
West v. Founders L i f e A s s u r . Co. of F l a . , 
547 So. 2d 870, 871 ( A l a . 1989)."' 

" P r i n c e v. P o o l e , 935 So. 2d 431, 442 ( A l a . 2006) 
( q u o t i n g Dow v. Alabama Democratic P a r t y , 897 So. 2d 
1035, 1038-39 ( A l a . 2004)). " 

Gooden v. C i t y of T a l l a d e g a , 966 So. 2d 232, 235 ( A l a . 2007). 

D i s c u s s i o n 

On a p p e a l , Renee argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of Brandon and K i m b e r l y . 

She a s s e r t s t h a t the t r i a l c o u r t p r o p e r l y d e termined t h a t 

Renee was an i n v i t e e r a t h e r than a l i c e n s e e but t h a t the t r i a l 

c o u r t f a i l e d t o p r o p e r l y a p p l y the r e l e v a n t a u t h o r i t y i n 

d e t e r m i n i n g t h a t the q u e s t i o n whether Brandon and K i m b e r l y 

knew t h a t the swing was d e f e c t i v e was not i n d i s p u t e . In 

response, Brandon and K i m b e r l y argue t h a t Renee was, i n f a c t , 

a l i c e n s e e r a t h e r than an i n v i t e e . 

"'[T]he duty owed by the landowner t o a person 
i n j u r e d on h i s premises because of a c o n d i t i o n on 
the l a n d i s dependent upon the s t a t u s of the i n j u r e d 
p a r t y i n r e l a t i o n t o the l a n d . ' C h r i s t i a n v. Kenneth  
C h a n d l e r C o n s t r . Co., 658 So. 2d 408, 410 ( A l a . 
1995). 

"'"The t h r e e c l a s s i f i c a t i o n s of persons 
coming onto the l a n d are t r e s p a s s e r , 
l i c e n s e e , and i n v i t e e In o r d e r t o be 
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c o n s i d e r e d an i n v i t e e , the p l a i n t i f f must 
have been on the premises f o r some purpose 
t h a t m a t e r i a l l y or c o m m e r c i a l l y b e n e f i t e d 
the owner or o c c u p i e r of the p r e m i s e s . " ' 

"Ex p a r t e Mountain Top Indoor F l e a Market, I n c . , 699 
So. 2d 158, 161 ( A l a . 1997) ( q u o t i n g S i s k v. H e i l  
Co. , 639 So. 2d 1363, 1365 ( A l a . 1994)). 'The 
d i s t i n c t i o n between a v i s i t o r who i s a l i c e n s e e and 
one who i s an i n v i t e e t u r n s l a r g e l y on the n a t u r e of 
the v i s i t which b r i n g s the v i s i t o r on the premises 
r a t h e r than the a c t s of the owner which precedes the 
v i s i t o r ' s coming.' N e l s o n v. G a t l i n , 288 A l a . 151, 
154, 258 So. 2d 730, 733 (1972), o v e r r u l e d on o t h e r 
grounds by S t a n d i f e r v. Pate, 291 A l a . 434, 436, 282 
So. 2d 261, 263 (1973). 'One who e n t e r s the l a n d of 
anot h e r , w i t h the landowner's consent, t o bestow 
some m a t e r i a l or commercial b e n e f i t upon the 
landowner i s deemed an i n v i t e e of the landowner.' 
Davidson v. H i g h l a n d s U n i t e d M e t h o d i s t Church, 67 3 
So. 2d 765, 767 ( A l a . C i v . App. 1995) . See a l s o  
Restatement (Second) of T o r t s § 332 (1965): 

"'(1) An i n v i t e e i s e i t h e r a p u b l i c 
i n v i t e e or a b u s i n e s s v i s i t o r . 

"'(2) A p u b l i c i n v i t e e i s a person who 
i s i n v i t e d t o e n t e r or remain on l a n d as a 
member of the p u b l i c f o r a purpose f o r 
which the l a n d i s h e l d open t o the p u b l i c . 

"'(3) A b u s i n e s s v i s i t o r i s a person 
who i s i n v i t e d t o e n t e r or remain on l a n d 
f o r a purpose d i r e c t l y or i n d i r e c t l y 
c onnected w i t h b u s i n e s s d e a l i n g s of the 
p o s s e s s o r of the l a n d . ' 

"'On the o t h e r hand, a per s o n who e n t e r s the 
l a n d of another w i t h the landowner's consent or as 
the landowner's guest, but w i t h o u t a b u s i n e s s 
purpose, h o l d s the l e g a l s t a t u s of a l i c e n s e e . ' 
Davidson v. H i g h l a n d s U n i t e d M e t h o d i s t Church, 67 3 

12 



2091133 

So. 2d a t 767. See a l s o Restatement (Second) of  
T o r t s § 330 (1965) ( s t a t i n g t h a t '[a] l i c e n s e e i s a 
p erson who i s p r i v i l e g e d t o e n t e r or remain on l a n d 
o n l y by v i r t u e of the p o s s e s s o r ' s c o n s e n t ' ) . " 

Edwards v. I n t e r g r a p h S e r v s . Co., 4 So. 3d 495, 500-01 ( A l a . 

C i v . App. 2008). 

In Walker v. M i t c h e l l , 715 So. 2d 791 ( A l a . C i v . App. 

1997), t h i s c o u r t r e v e r s e d a summary judgment e n t e r e d i n f a v o r 

of the M i t c h e l l s on Walker's p r e m i s e s - l i a b i l i t y c l a i m s . 715 

So. 2d a t 792. In t h a t case, Walker, the M i t c h e l l s ' a d u l t 

daughter, had agreed t o p i c k up Mrs. M i t c h e l l a t the 

M i t c h e l l s ' house and t o t r a n s p o r t her i n a r e n t e d a u t o m o b i l e 

t o a wedding i n Kentucky. I d . a t 792-93. While Walker was 

t r a n s p o r t i n g her mother's bags t o the a u t o m o b i l e , she stepped 

i n a h o l e i n the M i t c h e l l s ' y a r d and f e l l , i n j u r i n g h e r s e l f . 

I d . a t 793. T h i s c o u r t n o t e d t h a t Walker's d e p o s i t i o n 

t e s t i m o n y , i n d i c a t i n g t h a t her purpose f o r coming onto the 

M i t c h e l l s ' premises was t o p i c k up Mrs. M i t c h e l l and t r a n s p o r t 

her and her luggage t o Kentucky a t Mrs. M i t c h e l l ' s r e q u e s t , 

tended " t o i n d i c a t e a purpose t h a t ' m a t e r i a l l y b e n e f i t e d ' Mrs. 

M i t c h e l l " and t h a t Walker was thus an i n v i t e e r a t h e r than a 

l i c e n s e e on the M i t c h e l l s ' p r e m i s e s . I d . T h i s c o u r t 

d e t ermined t h a t , based on t h a t e v i d e n c e p r e s e n t e d by Walker, 
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the q u e s t i o n whether Walker was a l i c e n s e e , as argued by the 

M i t c h e l l s , or an i n v i t e e c o u l d not be r e s o l v e d i n f a v o r of the 

M i t c h e l l s a t the summary-judgment s t a g e . I d . 

In the p r e s e n t case, Renee a s s e r t s t h a t because she had 

babysat f o r Cade o v e r n i g h t and had taken L e x i t o get c h i c k e n 

and i c e cream t o b r i n g back t o the f a m i l y , she was an i n v i t e e . 

We d i s a g r e e . In Walker, Walker p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t the s o l e purpose of Walker's v i s i t t o the M i t c h e l l s ' 

premises was t o p i c k up Mrs. M i t c h e l l and t o t r a n s p o r t her t o 

Kentucky a t Mrs. M i t c h e l l ' s r e q u e s t . 715 So. 2d a t 793. In 

the p r e s e n t case, the e v i d e n c e i n sup p o r t of and i n o p p o s i t i o n 

t o the summary-judgment motion, viewed i n a l i g h t most 

f a v o r a b l e t o Renee, i n d i c a t e s t h a t Renee had kept Cade 

o v e r n i g h t and then r e t u r n e d him t o Brandon and K i m b e r l y ' s 

home. The v i s i t t o r e t u r n Cade was completed once Renee l e f t 

Brandon and K i m b e r l y ' s home, t h i s time w i t h L e x i , t o p i c k up 

food. In o t h e r words, the m a t e r i a l b e n e f i t bestowed upon 

Brandon and K i m b e r l y , i f any, by v i r t u e of Renee's b a b y s i t t i n g 

Cade f o r a n i g h t was no l o n g e r the u n d e r l y i n g purpose f o r 

which she l a s t r e t u r n e d t o Brandon and K i m b e r l y ' s house b e f o r e 

the a c c i d e n t o c c u r r e d . 
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Thus, we must d e c i d e whether Renee's t r i p w i t h L e x i t o 

purchase f o o d f o r Cade and L e x i would s u f f i c e t o p r e s e n t a 

q u e s t i o n of f a c t as t o whether the purpose of Renee's v i s i t 

c o n f e r r e d a m a t e r i a l b e n e f i t on Brandon and K i m b e r l y such t h a t 

Renee was an i n v i t e e r a t h e r than a l i c e n s e e . We do not 

b e l i e v e t h a t i t would. Renee s t a t e d i n her d e p o s i t i o n t h a t 

she had purchased i c e cream f o r Cade, Brandon, and K i m b e r l y . 

U n l i k e i n Walker, however, she d i d not p r e s e n t e v i d e n c e 

i n d i c a t i n g t h a t she had done so a t Brandon and K i m b e r l y ' s 

r e q u e s t . A l s o u n l i k e i n Walker, Renee was not i n j u r e d i n the 

course of f u l f i l l i n g her a s s e r t e d purpose. Rather, she s t a t e d 

i n her d e p o s i t i o n t h a t , because a number of neighborhood 

c h i l d r e n were p r e s e n t , t h e r e was not enough f o o d f o r everyone 

and t h a t the food was put away. Renee then p a r t i c i p a t e d i n a 

s o c i a l v i s i t w i t h her f a m i l y i n Brandon and K i m b e r l y ' s 

b a c k y a r d . Based on the e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 

i n s u p p o r t of and i n o p p o s i t i o n t o Brandon and K i m b e r l y ' s 

summary-judgment motion, we conclude t h a t Renee d i d not 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t she was an i n v i t e e r a t h e r 

than a l i c e n s e e . To so h o l d would p o t e n t i a l l y a l l o w any 

s o c i a l v i s i t o r who brought f o o d or g i f t s t o the home of 
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f r i e n d s or f a m i l y members w i t h o u t b e i n g asked t o do so t o 

a c h i e v e the s t a t u s of an i n v i t e e . Such a h o l d i n g would be i n 

c o n t r a v e n t i o n of the e s t a b l i s h e d law i n t h i s s t a t e . See  

Morgan v. K i r k p a t r i c k , 276 A l a . 7, 9, 158 So. 2d 650, 652 

(1963) ( c o n c l u d i n g t h a t s o c i a l g u e s ts are l i c e n s e e s ) . Thus, 

we conclude t h a t Renee was p r o p e r l y a l i c e n s e e on Brandon and 

K i m b e r l y ' s p r o p e r t y . 

We note t h a t the duty owed t o a l i c e n s e e i s not as g r e a t 

as t h a t owed t o an i n v i t e e . A l t h o u g h the c o u r t i n Walker 

determined t h a t the r e s o l u t i o n of whether Walker was a 

l i c e n s e e or an i n v i t e e was not p r o p e r l y r e s o l v e d by a summary 

judgment, t h i s c o u r t f u r t h e r s t a t e d t h a t i t "may n e v e r t h e l e s s 

a f f i r m the summary judgment i n [the M i t c h e l l s ' ] f a v o r i f the 

M i t c h e l l s met t h e i r burden of d e m o n s t r a t i n g the absence of any 

genuine i s s u e of m a t e r i a l f a c t t h a t t h e y d i s c h a r g e d t h e i r duty 

t o Walker even assuming her s t a t u s t o be t h a t of an i n v i t e e . " 

I d . a t 793-94. Out of an abundance of c a u t i o n , t h e r e f o r e , we 

w i l l r e v i e w the t r i a l c o u r t ' s summary judgment v i e w i n g Renee 

as an i n v i t e e . 

In Walker, t h i s c o u r t d e termined t h a t , because the 

M i t c h e l l s had made no a f f i r m a t i v e prima f a c i e showing t h a t 
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they were not aware of the h o l e or t h a t the h o l e was an open 

and obvious h a z a r d of which Walker s h o u l d have known, they had 

f a i l e d t o show t h a t t h e r e was no i s s u e of m a t e r i a l f a c t w i t h 

r e g a r d t o whether they v i o l a t e d a duty t o Walker t o keep t h e i r 

p remises i n a r e a s o n a b l y s a f e c o n d i t i o n or t o warn of unsafe 

c o n d i t i o n s and, t h e r e f o r e , t h a t the burden had not s h i f t e d t o 

Walker t o e s t a b l i s h those m a t t e r s by s u b s t a n t i a l e v i d e n c e . 

I d . a t 794. 

In the p r e s e n t case, b o t h Brandon and K i m b e r l y t e s t i f i e d 

t h a t t h e y d i d not know t h a t , and t h a t t h e y had had no 

i n d i c a t i o n t h a t , the swing was unsafe b e f o r e the a c c i d e n t 

o c c u r r e d . Indeed, Renee t e s t i f i e d i n her d e p o s i t i o n t h a t she 

d i d not b e l i e v e t h a t Brandon or K i m b e r l y knew t h a t t h e r e was 

a n y t h i n g wrong w i t h the swing, t h a t she d i d not b e l i e v e t h a t 

Brandon and K i m b e r l y would have l e t t h e i r c h i l d r e n s i t on the 

swing i f t h e y had known t h e r e was a problem w i t h the swing, 

t h a t she and o t h e r f a m i l y members had s a t on the swing i n the 

p a s t , and t h a t she thought the swing was f i n e t o s i t on based 

on her p r e v i o u s use and o b s e r v a t i o n of the swing. We 

c o n c l u d e , t h e r e f o r e , t h a t u n l i k e i n Walker, Brandon and 

K i m b e r l y made an a f f i r m a t i v e prima f a c i e showing t h a t t h e y 
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were not aware of the d e f e c t i v e c o n d i t i o n of the swing. 

T h e r e f o r e , the burden s h i f t e d t o Renee t o e s t a b l i s h by 

s u b s t a n t i a l e v i d e n c e t h a t Brandon and K i m b e r l y had v i o l a t e d a 

duty t o her t o keep t h e i r premises i n a r e a s o n a b l y s a f e 

c o n d i t i o n or t o warn of unsafe c o n d i t i o n s . 

Renee a s s e r t s t h a t she met t h a t burden by p r e s e n t i n g 

Brandon's and K i m b e r l y ' s t e s t i m o n y t h a t , " l o o k i n g back," t h e y 

" s h o u l d have" known t h a t the swing was i n bad shape or t h a t 

they s h o u l d have r e p l a c e d the swing. Those a s s e r t i o n s were 

based on t h e i r t e s t i m o n y t h a t o t h e r s t r u c t u r e s i n the 

b a c k y a r d , i n c l u d i n g a wooden deck t h a t had been r e p l a c e d and 

a wooden s i d e w a l k t h a t needed t o be r e p l a c e d , were a l s o 

r o t t e n . I t was u n d i s p u t e d , however, t h a t those o t h e r 

s t r u c t u r e s were v i s i b l y r o t t e n , whereas the swing d i d not 

appear r o t t e n upon o b s e r v a t i o n . Brandon, K i m b e r l y , Renee, and 

Rodney each t e s t i f i e d t h a t t h e i r o b s e r v a t i o n of the swing had 

not r a i s e d any concerns about the soundness of i t s s t r u c t u r e . 

Renee a s s e r t s t h a t Brandon and K i m b e r l y s h o u l d have known t h a t 

the swing was r o t t e n , d e s p i t e i t s appearance and p r i o r use 

w i t h o u t i n c i d e n t , based on t h e i r knowledge of nearby 

s t r u c t u r e s t h a t were v i s i b l y r o t t e n and were, or had been, i n 
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d i s r e p a i r , u n l i k e the swing i t s e l f , which appeared t o be i n 

shape f o r i t s normal use and was so used f o r a p p r o x i m a t e l y 

seven years w i t h o u t i n c i d e n t , and based on t h e i r a d m i s s i o n s 

a f t e r the a c c i d e n t t h a t the swing s h o u l d have been r e p l a c e d or 

t o r n down. We conclude t h a t t h a t e v i d e n c e i s not " s u b s t a n t i a l 

e v i d e n c e " s u f f i c i e n t t o e s t a b l i s h a genuine i s s u e of m a t e r i a l 

f a c t r e g a r d i n g Brandon's and K i m b e r l y ' s p o t e n t i a l knowledge of 

the c o n d i t i o n of the swing, g i v e n the t e s t i m o n y t h a t Brandon 

and K i m b e r l y were not aware of the r o t t e n c o n d i t i o n of the 

swing and t h a t the swing had been used by Renee and o t h e r s 

w i t h o u t i n c i d e n t . 

We t h e r e f o r e a f f i r m the t r i a l c o u r t ' s summary judgment i n 

f a v o r of Brandon and K i m b e r l y . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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