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PER CURIAM. 

T.K. ("the mother") a p p e a l s f r o m a judgment o f t h e 

M a r s h a l l J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) d e c l a r i n g K.W. 

("the c h i l d " ) d e p e n d e n t and a w a r d i n g c u s t o d y o f t h e c h i l d t o 

M.G., t h e c h i l d ' s f a t h e r ("the f a t h e r " ) . 
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The f a t h e r , who was t h e n o n c u s t o d i a l p a r e n t o f t h e c h i l d , 

f i l e d a d e p e n d e n c y p e t i t i o n on November 1 7 , 2 0 0 9 , a l l e g i n g 

t h a t t h e m o t h e r , t h e c u s t o d i a l p a r e n t , was u n a b l e t o d i s c h a r g e 

h e r p a r e n t a l r e s p o n s i b i l i t i e s t o a n d f o r t h e c h i l d b e c a u s e o f 

h e r u s e o f i l l e g a l d r u g s , h e r i n a d e q u a t e f i n a n c e s , and h e r 

i n a b i l i t y t o p r o p e r l y c a r e f o r t h e c h i l d . 1 The f a t h e r a l s o 

s o u g h t an a w a r d o f c u s t o d y o f t h e c h i l d and c h i l d s u p p o r t . 

A l o n g w i t h h i s d e p e n d e n c y p e t i t i o n , t h e f a t h e r f i l e d a m o t i o n 

1 I n h i s a f f i d a v i t s u b m i t t e d i n s u p p o r t o f h i s d e p e n d e n c y 
p e t i t i o n , t h e f a t h e r a l l e g e d , among o t h e r t h i n g s , t h e 
f o l l o w i n g s p e c i f i c f a c t s : 

" About two weeks a g o , I f o u n d o u t [ t h e m o t h e r ] 
was i n t h e h o s p i t a l . ... I l a t e r f o u n d o u t l a s t 
Wednesday ... t h a t [ t h e m o t h e r ] was i n t h e h o s p i t a l 
b e c a u s e she was h i g h a n d t h o u g h t a l i e n s were c o m i n g 
t o k i l l h e r . 

"... On F r i d a y , November, 13, 2009, I went t o 
p i c k [ t h e c h i l d ] up a t s c h o o l as I a l w a y s do on my 
weekend. W h i l e t h e r e [ t h e m o t h e r ] and [ t h e m o t h e r ' s 
h u s b a n d ] showed up and c a u s e d a s c e n e and t h e p o l i c e 
were c a l l e d . When t h e p o l i c e a r r i v e d t h e [ y ] b o t h 
l e f t i m m e d i a t e l y . W h i l e a t t h e s c h o o l , [ t h e m o t h e r ' s 
h u s b a n d ] a d m i t t e d t o me t h a t [ t h e m o t h e r ] h a d been 
t a k i n g d r u g s 

" I have s i n c e l e a r n e d t h a t [ t h e m o t h e r ] has 
s e v e r a l DUI's and was s u p p o s e d t o be i n i n - p a t i e n t 
t r e a t m e n t f o r h e r d r u g p r o b l e m s . H e r h u s b a n d was 
a l s o i n d i c t e d b y t h e G r a n d J u r y i n A p r i l 2009 f o r 
U n l a w f u l M a n u f a c t u r i n g " 
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r e q u e s t i n g t h a t he be a w a r d e d c u s t o d y o f t h e c h i l d b a s e d on 

emergency c i r c u m s t a n c e s . 2 The j u v e n i l e c o u r t g r a n t e d t h e 

f a t h e r ' s m o t i o n f o r an a w a r d o f emergency c u s t o d y o f t h e 

c h i l d . 

On December 1, 2009, t h e j u v e n i l e c o u r t e n t e r e d an o r d e r 

a d o p t i n g an a g r e e m e n t b e t w e e n t h e m o t h e r and t h e f a t h e r 

p u r s u a n t t o w h i c h t h e f a t h e r was a w a r d e d p e n d e n t e l i t e c u s t o d y 

2 I n t h a t e mergency m o t i o n , t h e f a t h e r a l l e g e d : 

" 1 . T h a t a P e t i t i o n f o r a D e t e r m i n a t i o n o f 
Dependency has been f i l e d i n t h i s c a s e . 

"2. T h a t t h e m o t h e r and [ t h e m o t h e r ' s h u s b a n d ] 
a r e u n a b l e t o p r o v i d e a s a f e and s t a b l e home f o r t h e 
c h i l d i n t h a t t h e m o t h e r has d r u g a n d a l c o h o l 
a d d i c t i o n and has b e e n a r r e s t e d f o r f e l o n y [ d r i v i n g 
u n d e r t h e i n f l u e n c e ] and r e c e n t l y h o s p i t a l i z e d due 
t o h e r d r u g a d d i c t i o n and t h e [ m o t h e r ' s h u s b a n d ] has 
been i n d i c t e d f o r u n l a w f u l m a n u f a c t u r i n g a 
c o n t r o l l e d s u b s t a n c e . 

"3. T h a t t h e m o t h e r c a n no l o n g e r t a k e c a r e o f 
t h e c h i l d i n t h a t t h e m o t h e r i s b e l i e v e d t o be 
t a k i n g i l l e g a l d r u g s t o i n c l u d e c r y s t a l meth and i s 
b e l i e v e d t o have t h e c h i l d e x p o s e d t o d r u g u s e r s and 
d e a l e r s . 

"4. T h a t t h e r e e x i t s a r e a l and p r e s e n t d a n g e r 
t o t h e c h i l d i n t h a t t h e m o t h e r i s no l o n g e r w i l l i n g 
t o c a r e f o r t h e c h i l d due t o h e r c o n t i n u e d d r u g u s e . 

"5. T h a t i t i s i n t h e b e s t i n t e r e s t o f t h e 
c h i l d t o be p l a c e d i n t h e t e m p o r a r y c u s t o d y o f t h e 
[ f a t h e r ] p e n d i n g a f i n a l h e a r i n g . " 
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o f t h e c h i l d a nd t h e m o t h e r was awa r d e d v i s i t a t i o n r i g h t s ; 

t h a t o r d e r a l s o c o n t a i n e d a r e q u i r e m e n t t h a t t h e f a t h e r , t h e 

m o t h e r , and t h e m o t h e r ' s c u r r e n t h u s b a n d e n r o l l i n t h e 

M a r s h a l l C o u n t y F a m i l y D r u g C o u r t p r o g r a m . The p e n d e n t e l i t e 

c u s t o d y o r d e r was s u b s e q u e n t l y amended on May 3, 2010, t o 

p r o v i d e t h a t t h e m o t h e r ' s v i s i t a t i o n w i t h t h e c h i l d be 

s u p e r v i s e d . The j u v e n i l e c o u r t s c h e d u l e d t h e m a t t e r f o r a 

h e a r i n g on A u g u s t 4, 2010, a n d on May 20, 2010, i t e n t e r e d an 

o r d e r r e f l e c t i n g t h e t e r m s o f t h e p a r t i e s ' a g r e e m e n t r e g a r d i n g 

t h e m o t h e r ' s summer v i s i t a t i o n w i t h t h e c h i l d . 

On A u g u s t 3, 2010, t h e day b e f o r e t h e s c h e d u l e d 

d e p e n d e n c y h e a r i n g , t h e f a t h e r f i l e d an "amended p e t i t i o n f o r 

c u s t o d y " i n w h i c h , i n a d d i t i o n t o t h e r e l i e f s o u g h t i n h i s 

o r i g i n a l d e p e n d e n c y p e t i t i o n , he s o u g h t an o r d e r r e q u i r i n g t h e 

m o t h e r t o p a y a p o r t i o n o f t h e c h i l d ' s m e d i c a l e x p e n s e s and 

h i s a t t o r n e y f e e i n t h i s m a t t e r . The m o t h e r moved t o s t r i k e 

o r d i s m i s s t h a t amended p e t i t i o n , a nd t h e j u v e n i l e c o u r t 

g r a n t e d t h a t m o t i o n a f t e r c o n c l u d i n g t h a t i t was u n t i m e l y 

f i l e d . A c c o r d i n g l y , t h e A u g u s t 4, 2010, h e a r i n g p r o c e e d e d on 

t h e f a t h e r ' s o r i g i n a l d e p e n d e n c y p e t i t i o n . 
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On t h e d a t e o f t h e d e p e n d e n c y h e a r i n g , t h e m o t h e r f i l e d 

a m o t i o n t o d i s m i s s t h e f a t h e r ' s d e p e n d e n c y p e t i t i o n , a r g u i n g 

t h a t t h e j u v e n i l e c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n 

o v e r t h e m a t t e r . The j u v e n i l e c o u r t d i d n o t r u l e on t h a t 

m o t i o n b e f o r e c o n d u c t i n g t h e e v i d e n t i a r y h e a r i n g . F o l l o w i n g 

t h e d e p e n d e n c y h e a r i n g , t h e j u v e n i l e c o u r t e n t e r e d a judgment 

on A u g u s t 5, 2010, i n w h i c h i t , among o t h e r t h i n g s , f o u n d b y 

c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e c h i l d was d e p e n d e n t , 

a w a r d e d t h e p a r t i e s j o i n t l e g a l c u s t o d y o f t h e c h i l d , a w a r d e d 

t h e f a t h e r p r i m a r y p h y s i c a l c u s t o d y o f t h e c h i l d , and a w a r d e d 

t h e m o t h e r v i s i t a t i o n . 

The m o t h e r f i l e d a p o s t j u d g m e n t m o t i o n i n w h i c h she 

a r g u e d t h a t t h e j u v e n i l e c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n and t h a t h e r d u e - p r o c e s s r i g h t s h a d been 

v i o l a t e d . The j u v e n i l e c o u r t d e n i e d t h e p o s t j u d g m e n t m o t i o n , 

s p e c i f i c a l l y f i n d i n g t h a t i t h a d s u b j e c t - m a t t e r j u r i s d i c t i o n 

o v e r t h e a c t i o n . The m o t h e r t h e n t i m e l y a p p e a l e d t o t h i s 

c o u r t . 

On a p p e a l , t h e m o t h e r a r g u e s t h a t t h e j u v e n i l e c o u r t ' s 

f i n a l j u d g m e n t i s v o i d f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n . The m o t h e r c o n t e n d s t h a t , a l t h o u g h t h e f a t h e r ' s 
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p e t i t i o n p u r p o r t e d t o i n v o k e t h e d e p e n d e n c y j u r i s d i c t i o n o f 

t h e j u v e n i l e c o u r t , t h e a c t i o n i s a c t u a l l y i n t h e n a t u r e o f a 

c u s t o d y d i s p u t e b e t w e e n t h e p a r e n t s and i s n o t a d e p e n d e n c y 

a c t i o n . The m o t h e r c o n t e n d s t h a t t h e j u v e n i l e c o u r t t h e r e f o r e 

e r r e d as a m a t t e r o f l a w i n c o n c l u d i n g t h a t i t h a d s u b j e c t -

m a t t e r j u r i s d i c t i o n o v e r t h e f a t h e r ' s a c t i o n . We r e v i e w t h e 

l e g a l q u e s t i o n o f s u b j e c t - m a t t e r j u r i s d i c t i o n de novo. H i l l 

v. H i l l , [Ms. 2090130, Dec. 3, 2010] So. 3d , ( A l a . 

C i v . App. 2 010) . 

S e c t i o n 1 2 - 1 5 - 1 1 4 ( a ) , A l a . Code 1975, a p a r t o f t h e 

A l a b a m a J u v e n i l e J u s t i c e A c t ("the A J J A " ) , § 12-15-101 e t 

s e q . , A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t p a r t : 

"A j u v e n i l e c o u r t s h a l l e x e r c i s e e x c l u s i v e o r i g i n a l 
j u r i s d i c t i o n o f j u v e n i l e c o u r t p r o c e e d i n g s i n w h i c h 
a c h i l d i s a l l e g e d t o have c o m m i t t e d a d e l i n q u e n t 
a c t , t o be d e p e n d e n t , o r t o be i n n e e d o f 
s u p e r v i s i o n . A d e p e n d e n c y a c t i o n s h a l l n o t i n c l u d e 
a c u s t o d y d i s p u t e b e t w e e n p a r e n t s . " 

I n h e r b r i e f s u b m i t t e d t o t h i s c o u r t , t h e m o t h e r c i t e s Ex 

p a r t e T.C., [Ms. 2090433, June 18, 2010] So. 3d , 

( A l a . C i v . App. 2 0 1 0 ) , i n s u p p o r t o f h e r a r g u m e n t . I n t h a t 

c a s e , a m o t h e r s o u g h t t o m o d i f y a 2006 c u s t o d y j u d g m e n t 

e n t e r e d by a j u v e n i l e c o u r t . The c h i l d r e n a t i s s u e h a d n o t 

p r e v i o u s l y been d e c l a r e d d e p e n d e n t , d e l i n q u e n t , o r i n n e e d o f 
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s u p e r v i s i o n . T h i s c o u r t d i s m i s s e d t h e m o t h e r ' s a p p e a l , 

c o n c l u d i n g t h a t t h e j u v e n i l e c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n o v e r t h e m o t h e r ' s c u s t o d y - m o d i f i c a t i o n a c t i o n . 

The c o u r t e x p l a i n e d t h a t u n d e r t h e A J J A , w h i c h was e f f e c t i v e 

s t a r t i n g J a n u a r y 1, 2009, a d e p e n d e n c y a c t i o n d i d n o t i n c l u d e 

a c u s t o d y d i s p u t e b e t w e e n p a r e n t s , see § 12-15-114, A l a . Code 

1975, and t h a t t h e j u v e n i l e c o u r t ' s c o n t i n u i n g j u r i s d i c t i o n 

o v e r c u s t o d y m a t t e r s a p p l i e s o n l y t o a c h i l d who has b e e n 

d e t e r m i n e d t o be d e p e n d e n t , d e l i n q u e n t , o r i n n e e d o f 

s u p e r v i s i o n . Ex p a r t e T.C., s u p r a . See a l s o § 1 2 - 1 5 - 1 1 7 ( a ) , 

A l a . Code 1975 ( t h e j u v e n i l e c o u r t m a i n t a i n s c o n t i n u i n g 

j u r i s d i c t i o n o v e r a d e p e n d e n t o r d e l i n q u e n t c h i l d o r a c h i l d 

i n n e e d o f s u p e r v i s i o n ) ; R.T. v. B.N.H., [Ms. 2090968, J a n . 7, 

2011] So. 3d , ( A l a . C i v . App. 2011) ( t h e j u v e n i l e 

c o u r t d i d n o t have j u r i s d i c t i o n u n d e r t h e A J J A t o m o d i f y t h e 

o r i g i n a l c u s t o d y j u d g m e n t t h a t was e n t e r e d as p a r t o f a 

p a t e r n i t y a c t i o n ) ; K.C. v. R.L.P., [Ms. 2090797, J a n . 14, 

2011] So. 3d , ( A l a . C i v . App. 2011) ("Because t h e 

c h i l d has n e v e r b e e n f o u n d d e p e n d e n t , and b e c a u s e t h e p r e s e n t 

[ c u s t o d y ] a c t i o n was f i l e d a f t e r J a n u a r y 1, 2009, i t c o u l d 

o n l y have been p r o p e r l y f i l e d i n t h e c i r c u i t c o u r t [and n o t i n 
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t h e j u v e n i l e c o u r t ] . " ) ; a nd Ex p a r t e L.N.K., [Ms. 2090965, 

Dec. 3, 2010] So. 3d , ( A l a . C i v . App. 2010) ("[A] 

j u v e n i l e c o u r t no l o n g e r has c o n t i n u i n g j u r i s d i c t i o n o v e r a 

c h i l d b a s e d s o l e l y on i t s h a v i n g made a p r i o r p a t e r n i t y 

d e t e r m i n a t i o n . " ) . 

The m o t h e r a r g u e s t h a t t h i s c a s e , l i k e Ex p a r t e T.C., 

s u p r a , i s a c u s t o d y d i s p u t e . However, i n h i s d e p e n d e n c y 

p e t i t i o n , t h e f a t h e r a l l e g e d t h a t t h e m o t h e r was u s i n g i l l e g a l 

d r u g s i n t h e p r e s e n c e o f t h e c h i l d a nd t h a t t h e m o t h e r was 

f a i l i n g t o p r o p e r l y c a r e f o r t h e c h i l d . The a l l e g a t i o n s i n 

t h e f a t h e r ' s p e t i t i o n were s u f f i c i e n t t o i n v o k e t h e d e p e n d e n c y 

j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t . See § 1 2 - 1 5 - 1 0 2 ( 8 ) , A l a . 

Code 1975 ( d e f i n i n g " d e p e n d e n t c h i l d " ) ; a n d § 1 2 - 1 5 - 1 1 4 ( a ) , 

A l a . Code 1975. See a l s o B.R.G. v. G.L.M., [Ms. 2090448, Aug. 

27, 2010] So. 3d , n. 3 ( A l a . C i v . App. 2010) ( t h e 

f a t h e r ' s a l l e g a t i o n s t h a t t h e m o t h e r h a d a b u s e d t h e c h i l d a nd 

ha d f a i l e d t o p r o v i d e s u p e r v i s i o n were s u f f i c i e n t t o i n v o k e 

t h e d e p e n d e n c y j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t and 

" s q u a r e l y p r e s e n t [ e d ] t h e j u v e n i l e c o u r t w i t h t h e q u e s t i o n 

w h e t h e r t h e c h i l d [was] d e p e n d e n t " ) ; and L.L.M. v. S.F., 919 

So. 2d 307 ( A l a . C i v . App. 2005) ( t h e a l l e g a t i o n s c o n t a i n e d i n 
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t h e d e p e n d e n c y p e t i t i o n s f i l e d by t h e f a t h e r a nd t h e 

g r a n d p a r e n t s were s u f f i c i e n t t o i n v o k e t h e d e p e n d e n c y 

j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t ) . 

"Once t h e d e p e n d e n c y j u r i s d i c t i o n o f a j u v e n i l e c o u r t has 

been p r o p e r l y i n v o k e d , t h e j u v e n i l e c o u r t has an i m p e r a t i v e 

s t a t u t o r y d u t y t o c o n d u c t an e v i d e n t i a r y h e a r i n g t o d e t e r m i n e 

t h e d e p e n d e n c y o f t h e c h i l d . " K.C.G. v. S.J.R. , 46 So. 3d 

499, 501 ( A l a . C i v . App. 2 0 1 0 ) . I n t h i s c a s e , t h e c h i l d was 

a l l e g e d t o have b e e n d e p e n d e n t as a r e s u l t o f t h e c o n d u c t o f 

h i s c u s t o d i a l p a r e n t ; i n e s s e n c e , t h e f a t h e r a l l e g e d t h a t t h e 

c h i l d was one " [ w ] h o s e p a r e n t , l e g a l g u a r d i a n , l e g a l 

c u s t o d i a n , o r o t h e r c u s t o d i a n i s u n a b l e o r u n w i l l i n g t o 

d i s c h a r g e ... h e r r e s p o n s i b i l i t i e s t o and f o r t h e c h i l d . " § 

1 2 - 1 5 - 1 0 2 ( 8 ) ( a ) . 6 . , A l a . Code 1975. The j u v e n i l e c o u r t , 

p r o p e r l y e x e r c i s i n g i t s d e p e n d e n c y j u r i s d i c t i o n , c o n d u c t e d an 

e v i d e n t i a r y h e a r i n g , and i t t h e n e n t e r e d a judgment f i n d i n g 

t h e c h i l d t o be d e p e n d e n t and a w a r d i n g c u s t o d y t o t h e f a t h e r . 

Among i t s f a c t u a l f i n d i n g s i n t h a t j u d g m e n t , t h e j u v e n i l e 

c o u r t n o t e d t h e m o t h e r ' s l o n g h i s t o r y o f d r u g a b u s e , h e r 

r e c e n t r e l a p s e u s i n g c r y s t a l methamphetamine, h e r r e c e n t 
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s u i c i d e a t t e m p t , and h e r m a r r i a g e t o a man u n d e r i n d i c t m e n t 

f o r m a n u f a c t u r i n g i l l e g a l d r u g s . 3 

The m o t h e r i s c o r r e c t t h a t , i n some c a s e s , t h i s c o u r t has 

c o n c l u d e d t h a t t h e d i s p u t e a t i s s u e was more i n t h e n a t u r e o f 

a c u s t o d y d i s p u t e t h a n a d e p e n d e n c y a c t i o n . See, e.g., S.D.F.  

v. A.K., 875 So. 2d 326, 328-29 ( A l a . C i v . App. 2 0 0 3 ) ; S.G. v.  

P.C., 853 So. 2d 246 ( A l a . C i v . App. 2 0 0 2 ) ; B.S.L. v. S.E., 

826 So. 2d 890 ( A l a . C i v . App. 2 0 0 2 ) ; and C.L.C. v. J.D.A., 

690 So. 2d 365 ( A l a . C i v . App. 1 9 9 6 ) . However, t h i s c o u r t has 

a l s o u p h e l d j u d g m e n t s s i m i l a r t o t h e one a t i s s u e i n t h i s 

a p p e a l , i . e . , j u d g m e n t s i n w h i c h a p a r e n t i s a w a r d e d c u s t o d y 

o f a d e p e n d e n t c h i l d . See G.H. v. C l e b u r n e C o u n t y Dep't o f 

Human R e s . , [Ms. 2090431, Nov. 12, 2010] So. 3d ( A l a . 

C i v . App. 2010) ( C l e b u r n e C o u n t y DHR f i l e d p e t i t i o n s a l l e g i n g 

t h e d e p e n d e n c y o f t h e c h i l d r e n , and t h e j u v e n i l e c o u r t e n t e r e d 

a j u d g m e n t f i n d i n g t h e c h i l d r e n d e p e n d e n t and a w a r d i n g c u s t o d y 

o f them t o t h e f a t h e r ) ; J . J . v. J.H.W., 27 So. 3d 519 ( A l a . 

C i v . App. 2008) ( a f f i r m i n g an a w a r d o f c u s t o d y o f a d e p e n d e n t 

3The j u v e n i l e c o u r t a l s o a c k n o w l e d g e d t h a t t h e m o t h e r h a d 
made r e c e n t i m p r o v e m e n t s i n h e r c i r c u m s t a n c e s , i n c l u d i n g 
d i v o r c i n g h e r h u s b a n d , e n r o l l i n g i n a d r u g - t r e a t m e n t p r o g r a m , 
a t t e n d i n g c h u r c h , and m a i n t a i n i n g a j o b . 
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c h i l d t o t h e c h i l d ' s f a t h e r ) ; and L.L.M. v. S.F., 919 So. 2d 

307 ( A l a . C i v . App. 2005) ( a f f i r m i n g an a w a r d o f c u s t o d y o f a 

d e p e n d e n t c h i l d t o t h e f a t h e r ) . 

G i v e n t h e f o r e g o i n g , we c a n n o t s a y t h a t , as a m a t t e r o f 

l a w , a c h i l d c a n n o t be deemed d e p e n d e n t when a f i t p a r e n t i s 

w i l l i n g and a b l e t o c a r e f o r t h e c h i l d . The a l l e g a t i o n s i n 

t h e f a t h e r ' s p l e a d i n g , m o t i o n s , and a f f i d a v i t , i f s u p p o r t e d b y 

e v i d e n c e , w o u l d t e n d t o s u p p o r t t h e d e p e n d e n c y d e t e r m i n a t i o n . 

The m o t h e r has n o t c h a l l e n g e d on a p p e a l t h e e v i d e n t i a r y 

s u p p o r t f o r t h e j u v e n i l e c o u r t ' s d e p e n d e n c y d e t e r m i n a t i o n . 

E ven i f t h e m o t h e r h a d a s s e r t e d i n h e r a p p e l l a t e b r i e f an 

argument r e g a r d i n g t h e s u f f i c i e n c y o f t h e e v i d e n c e s u p p o r t i n g 

t h e j u v e n i l e c o u r t ' s d e p e n d e n c y j u d g m e n t , t h i s c o u r t c o u l d n o t 

a d d r e s s t h a t a r g u m e n t . The m o t h e r d i d n o t i n c l u d e i n t h e 

r e c o r d on a p p e a l a c o p y o f t h e t r a n s c r i p t o f t h e d e p e n d e n c y 

h e a r i n g . See Goree v. S h i r l e y , 765 So. 2d 661, 662 ( A l a . C i v . 

App. 2000) ( i t was t h e r e s p o n s i b i l i t y o f m o t h e r , as t h e 

a p p e l l a n t , t o i n c l u d e s u f f i c i e n t i n f o r m a t i o n i n r e c o r d t o 

w a r r a n t a r e v e r s a l ) ; and S t a t e ex r e l . G i b s o n v. G i b s o n , 786 

So. 2d 1092, 1092-92 ( A l a . C i v . App. 1989) (same). T h e r e f o r e , 

t h e e v i d e n c e p e r t a i n i n g t o t h e f a c t s , p r o c e d u r e , and h i s t o r y 
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o f t h i s c a s e t h a t was p r e s e n t e d t o t h e j u v e n i l e c o u r t i s n o t 

a v a i l a b l e f o r t h i s c o u r t ' s r e v i e w , a n d t h i s c o u r t must presume 

t h a t t h e e v i d e n c e o m i t t e d f r o m t h e r e c o r d was s u f f i c i e n t t o 

s u p p o r t t h e j u v e n i l e c o u r t ' s j u d g m e n t . J.B. v. C l e b u r n e  

C o u n t y Dep't o f Human Res . , 992 So. 2d 34, 40 ( A l a . C i v . App. 

2 0 0 8 ) . 

We h o l d t h a t t h e m o t h e r has f a i l e d t o d e m o n s t r a t e on 

a p p e a l t h a t t h e j u v e n i l e c o u r t l a c k e d j u r i s d i c t i o n o v e r t h i s 

m a t t e r . A c c o r d i n g l y , we p r e t e r m i t a d i s c u s s i o n o f t h e due-

p r o c e s s argument r a i s e d b y t h e m o t h e r , b e c a u s e t h a t argument 

was p r e d i c a t e d on h e r c o n t e n t i o n t h a t t h e j u v e n i l e c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . 

The m o t h e r ' s r e q u e s t f o r an a t t o r n e y f e e on a p p e a l i s 

d e n i e d . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Ju d g e , d i s s e n t i n g . 

On a p p e a l , T.K. ("the m o t h e r " ) a r g u e s t h a t t h e j u v e n i l e 

c o u r t ' s f i n a l j u d g m e n t i s v o i d f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n . The m o t h e r c o n t e n d s t h a t , a l t h o u g h t h e p e t i t i o n 

f i l e d by M.G. ("the f a t h e r " ) p u r p o r t e d t o i n v o k e t h e 

d e p e n d e n c y j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t , i t a c t u a l l y s e t 

o u t a c u s t o d y d i s p u t e b e t w e e n t h e p a r e n t s , w h i c h i s n o t a 

d e p e n d e n c y a c t i o n . The m o t h e r c o n t e n d s t h a t t h e j u v e n i l e 

c o u r t t h e r e f o r e e r r e d as a m a t t e r o f l a w i n h o l d i n g t h a t i t 

h a d s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h e a c t i o n and i n d e n y i n g 

h e r m o t i o n t o d i s m i s s and h e r m o t i o n t o v a c a t e t h e j u d g m e n t . 

I a g r e e . 

B e c a u s e j u v e n i l e c o u r t s a r e n o t c o u r t s c r e a t e d by t h e 

A l a b a m a C o n s t i t u t i o n , j u v e n i l e c o u r t s d e r i v e t h e i r 

j u r i s d i c t i o n s o l e l y f r o m s t a t u t e , and t h a t j u r i s d i c t i o n c a n n o t 

be e x t e n d e d b e y o n d t h e t e r m s o f t h e e m p o w ering s t a t u t e . See  

Ex p a r t e K.L.P., 868 So. 2d 454, 456 ( A l a . C i v . App. 2 0 0 3 ) . 

S e c t i o n 12-15-114, A l a . Code 1975, a p a r t o f t h e new A l a b a m a 

J u v e n i l e J u s t i c e A c t ("the new A J J A " ) , § 12-15-1 e t s e q . , A l a . 

Code 1975, s e t s f o r t h t h e o r i g i n a l j u r i s d i c t i o n o f j u v e n i l e 

c o u r t s and p r o v i d e s , i n p e r t i n e n t p a r t : 
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"A j u v e n i l e c o u r t s h a l l e x e r c i s e e x c l u s i v e o r i g i n a l 
j u r i s d i c t i o n o f j u v e n i l e c o u r t p r o c e e d i n g s i n w h i c h 
a c h i l d i s a l l e g e d t o have c o m m i t t e d a d e l i n q u e n t 
a c t , t o be d e p e n d e n t , o r t o be i n n e e d o f 
s u p e r v i s i o n . A d e p e n d e n c y a c t i o n s h a l l n o t i n c l u d e  
a c u s t o d y d i s p u t e b e t w e e n p a r e n t s . " 

§ 1 2 - 1 5 - 1 1 4 ( a ) , A l a . Code 1975 ( e m p h a s i s a d d e d ) . H e r e t o f o r e , 

n e i t h e r t h i s c o u r t n o r o u r supreme c o u r t has c o n s t r u e d t h e 

m e a n i n g o f t h e l a n g u a g e u s e d i n § 1 2 - 1 5 - 1 1 4 ( a ) . 

As I r e a d i t , t h e f i r s t s e n t e n c e s t a t e s , g e n e r a l l y , t h a t 

a j u v e n i l e c o u r t s h a l l have j u r i s d i c t i o n o v e r p r o c e e d i n g s i n 

w h i c h a p e t i t i o n has been f i l e d a l l e g i n g t h e d e p e n d e n c y o f a 

c h i l d . However, t h e s e c o n d s e n t e n c e p r o v i d e s t h a t t h e 

j u v e n i l e c o u r t s h a l l n o t c o n s i d e r a " c u s t o d y d i s p u t e b e t w e e n 

p a r e n t s " t o be " [ a ] d e p e n d e n c y a c t i o n . " The p h r a s e " c u s t o d y 

d i s p u t e b e t w e e n p a r e n t s " r e f e r s t o a l e g a l c o n t e s t p i t t i n g one 

p a r e n t a g a i n s t a n o t h e r f o r t h e c u s t o d y , o r some a s p e c t 

t h e r e o f , o f a m i n o r c h i l d o r c h i l d r e n . T h e r e f o r e , by i t s 

p l a i n and unambiguous l a n g u a g e , see C i t y o f B e s semer v. 

M c C l a i n , 957 So. 2d 1061, 1074 ( A l a . 2006) ( r e q u i r i n g c o u r t s 

t o g i v e e f f e c t t o t h e p l a i n l a n g u a g e o f a s t a t u t e ) , t h e s e c o n d 

s e n t e n c e o f § 1 2 - 15-114(a) e x c l u d e s t h e p o s s i b i l i t y t h a t a 

j u v e n i l e c o u r t c o u l d e x e r c i s e d e p e n d e n c y j u r i s d i c t i o n o v e r a 

c o n t e s t s o l e l y b e t w e e n two p a r e n t s as t o t h e c u s t o d y o f one o r 
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more o f t h e i r c h i l d r e n . I n e f f e c t , t h e s e c o n d s e n t e n c e o f § 

12-15-114(a) c r e a t e s an e x c e p t i o n t o t h e f i r s t s e n t e n c e b y 

d e c l a r i n g t h a t a c u s t o d y d i s p u t e b e t w e e n p a r e n t s , e v e n i f c a s t 

i n t h e f o r m o f a d e p e n d e n c y p e t i t i o n , w i l l n o t i n v o k e t h e 

j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t . 

My r e a d i n g w o u l d be c o n s i s t e n t w i t h t h e o t h e r c h a n g e s 

w r o u g h t b y t h e e n a c t m e n t o f t h e new A J J A . Under f o r m e r l a w , 

t h e t e r m " d e p e n d e n t c h i l d " i n c l u d e d a c h i l d " [ w ] h o s e c u s t o d y 

i s t h e s u b j e c t o f c o n t r o v e r s y . " See f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) c . , 

A l a . Code 1975; see a l s o T i t l e 62, § 311, A l a . Code 1940 

(Recomp. 1 9 5 8 ) . A t one t i m e , t h a t l a n g u a g e h a d b e e n 

i n t e r p r e t e d as b r i n g i n g c u s t o d y d i s p u t e s b e t w e e n p a r e n t s 

w i t h i n t h e d e p e n d e n c y j u r i s d i c t i o n o f j u v e n i l e c o u r t s . See  

H a j o v s k y v. H a j o v s k y , 276 A l a . 77, 159 So. 2d 194 ( 1 9 6 3 ) . The 

new A J J A r e p e a l e d t h a t p a r t o f t h e d e f i n i t i o n o f " d e p e n d e n t 

c h i l d , " s ee § 1 2 - 1 5 - 1 0 2 ( 8 ) a . , A l a . Code 1975, r e i n f o r c i n g t h e 

c o n c l u s i o n t h a t t h e d e p e n d e n c y j u r i s d i c t i o n o f A l a b a m a ' s 

j u v e n i l e c o u r t s no l o n g e r e x t e n d s t o c u s t o d y d i s p u t e s b e t w e e n 

p a r e n t s . 

M o r e o v e r , t h e new A J J A d e f i n e s a " d e p e n d e n t c h i l d " t o 

i n c l u d e a c h i l d who " i s i n n e e d o f c a r e o r s u p e r v i s i o n " a n d 
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"[w]ho i s w i t h o u t a p a r e n t , l e g a l g u a r d i a n , o r l e g a l c u s t o d i a n 

w i l l i n g a n d a b l e t o p r o v i d e f o r t h e c a r e , s u p p o r t , o r 

e d u c a t i o n o f t h e c h i l d . " § 1 2 - 1 5 - 1 0 2 ( 8 ) a . 2 . , A l a . Code 1975. 

I n c o n s i d e r i n g t h e s i g n i f i c a n c e o f t h a t d e f i n i t i o n , J u s t i c e 

M u r d o c k r e c e n t l y e x p l a i n e d t h a t 

" d e p e n d e n c y i s a s t a t u s c r e a t e d b y l a w t h a t e i t h e r 
i s t r u e o f a c h i l d o r i s n o t . T h a t i s , e i t h e r a 
c h i l d i s d e p e n d e n t o r i t i s n o t . A c h i l d c a n n o t be 
d e p e n d e n t v i s - a - v i s one p a r e n t b u t n o t d e p e n d e n t as 
t o t h e o t h e r p a r e n t . I f t h e c h i l d i s n o t d e p e n d e n t 
'as t o one p a r e n t , ' t h e n t h e c h i l d i s n o t 
d e p e n d e n t . " 

Ex p a r t e W.E., [Ms. 1091755, Dec. 3, 2010] So. 3d , 

( A l a . 2010) (Murdock, J . , c o n c u r r i n g s p e c i a l l y ) . L i k e J u s t i c e 

M u r d o ck, I b e l i e v e f r o m t h e l a n g u a g e e m p l o y e d i n t h e new A J J A 

t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t a c h i l d c a n n o t be 

c o n s i d e r e d d e p e n d e n t i f one o f t h e c h i l d ' s p a r e n t s i s a b l e t o 

p r o v i d e a d e q u a t e c a r e o f t h e c h i l d . Hence, any p e t i t i o n f i l e d 

b y a n o n c u s t o d i a l p a r e n t a s s e r t i n g h i s o r h e r f i t n e s s t o 

e x e r c i s e c u s t o d y o v e r t h e s u b j e c t c h i l d c a n n o t p o s s i b l y i n v o k e 

t h e d e p e n d e n c y j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t r e g a r d l e s s 

o f an a l l e g a t i o n t h a t t h e c o n d u c t o f t h e c u s t o d i a l p a r e n t 

e n d a n g e r s t h e c h i l d . 
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I f u r t h e r n o t e t h a t , u n d e r f o r m e r l a w , t h i s c o u r t o f t e n 

p i e r c e d t h e f o r m o f t h e p l e a d i n g s t o h o l d t h a t " d e p e n d e n c y 

p e t i t i o n s " a c t u a l l y p r e s e n t e d a c u s t o d y d i s p u t e b e t w e e n 

p a r e n t s t h a t s h o u l d be d e c i d e d a c c o r d i n g t o c u s t o d y , as 

o p p o s e d t o d e p e n d e n c y , p r i n c i p l e s . See J o n e s v. Webb, 524 So. 

2d 374, 375 ( A l a . C i v . App. 1 9 8 8 ) ; C.L.C. v. J.D.A., 690 So. 

2d 365 ( A l a . C i v . App. 1 9 9 6 ) ; B.S.L. v. S.E., 826 So. 2d 890 

( A l a . C i v . App. 2 0 0 2 ) ; S.G. v. P.C., 853 So. 2d 246 ( A l a . C i v . 

App. 2 0 0 2 ) ; and S.D.F. v. A.K., 875 So. 2d 326, 328-29 ( A l a . 

C i v . App. 2 0 0 3 ) . See a l s o N.G. v. L.A., 790 So. 2d 262, 267 

( A l a . C i v . App. 2000) ("When a c a s e i s more i n t h e n a t u r e o f 

a c u s t o d y c a s e t h a n a d e t e r m i n a t i o n - o f - d e p e n d e n c y c a s e , and 

t h e t r i a l c o u r t r e l i e s on t h e j u v e n i l e - d e p e n d e n c y s t a t u t e t o 

a d j u d i c a t e t h e c h i l d d e p e n d e n t and award c u s t o d y t o a 

n o n p a r e n t , t h a t r u l i n g w i l l n o t s t a n d . " ) . By d e c l a r i n g i n § 

1 2 - 1 5 - 1 1 4 ( a ) t h a t a d e p e n d e n c y a c t i o n s h a l l n o t i n c l u d e a 

c u s t o d y d i s p u t e b e t w e e n p a r e n t s , t h e l e g i s l a t u r e o b v i o u s l y 

i n t e n d e d t o s t r e n g t h e n t h a t l i n e o f c a s e l a w . Now, n o t o n l y i s 

a c u s t o d y d i s p u t e b e t w e e n p a r e n t s d e c l a r e d n o t t o be a 

d e p e n d e n c y a c t i o n , b u t t h e l e g i s l a t u r e h a s f u r t h e r c l a r i f i e d 
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t h a t s u c h a d i s p u t e c a n no l o n g e r be d e c i d e d by j u v e n i l e 

c o u r t s b e c a u s e t h e d i s p u t e l i e s o u t s i d e t h e i r j u r i s d i c t i o n . 

T aken a l t o g e t h e r , t h e c h a n g e s i n t h e new A J J A i n d i c a t e an 

o b v i o u s l e g i s l a t i v e i n t e n t t h a t a n o n c u s t o d i a l p a r e n t c a n n o t 

i n v o k e t h e d e p e n d e n c y j u r i s d i c t i o n o f a j u v e n i l e c o u r t b y 

s i m p l y c a s t i n g h i s o r h e r c u s t o d y c l a i m i n t h e f o r m o f a 

d e p e n d e n c y p e t i t i o n . I n f a i l i n g t o g i v e e f f e c t t o t h a t 

i n t e n t , t h e m a i n o p i n i o n r e l i e s on c a s e s e i t h e r d e c i d e d u n d e r 

f o r m e r l a w , s e e , e.g., L.L.M. v. S.F., 919 So. 2d 307 ( A l a . 

C i v . App. 2 0 0 5 ) , o r c a s e s i n w h i c h t h i r d p a r t i e s h a d f i l e d a 

d e p e n d e n c y p e t i t i o n , s e e , e.g., B.R.G. v. G.L.M., [Ms. 

2090448, Aug. 27, 2010] So. 3d , ( A l a . C i v . App. 

2 0 1 0 ) . Those c a s e s have no b e a r i n g on t h e i s s u e p r e s e n t l y 

b e f o r e t h e c o u r t , i . e . , w h e t h e r , b a s e d on § 1 2 - 1 5 - 1 1 4 ( a ) , a 

j u v e n i l e c o u r t , p u r s u a n t t o i t s d e p e n d e n c y j u r i s d i c t i o n , 

c u r r e n t l y has j u r i s d i c t i o n t o d e c i d e a c u s t o d y d i s p u t e s o l e l y 

b e t w e e n p a r e n t s . 

F u r t h e r m o r e , I c a n n o t c o n c u r t h a t t h e l e g i s l a t u r e 

i n t e n d e d t h a t some c u s t o d y d i s p u t e s b e t w e e n p a r e n t s w i l l f a l l 

w i t h i n t h e d e p e n d e n c y j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t s 

b a s e d on t h e n a t u r e o f t h e f a c t u a l a l l e g a t i o n s a s s e r t e d i n t h e 
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c o m p l a i n t . I f t h a t i s t r u e , t h e n j u v e n i l e - c o u r t i n t a k e 

o f f i c e r s a nd j u v e n i l e - c o u r t j u d g e s w o u l d b e a r t h e 

r e s p o n s i b i l i t y o f f e r r e t i n g o u t t h o s e c u s t o d y d i s p u t e s b e t w e e n 

p a r e n t s t h a t a r e w i t h i n , a nd t h o s e c u s t o d y d i s p u t e s b e t w e e n 

p a r e n t s t h a t a r e o u t s i d e , t h e d e p e n d e n c y j u r i s d i c t i o n o f t h e 

j u v e n i l e c o u r t s . The l e g i s l a t u r e p l a i n l y i n t e n d e d t o a v o i d 

s u c h a g u e s s i n g game b y , i n e f f e c t , d e c l a r i n g i n t h e s e c o n d 

s e n t e n c e o f § 12-15-114 (a) t h a t no c u s t o d y d i s p u t e b e t w e e n 

p a r e n t s c a n e v e r be c h a r a c t e r i z e d as a d e p e n d e n c y a c t i o n . The 

l e g i s l a t u r e o b v i o u s l y i n t e n d e d t h a t t h e v a l u a b l e j u d i c i a l 

r e s o u r c e s o f a j u v e n i l e c o u r t s h o u l d n o t be w a s t e d i n 

u n d e r t a k i n g t o d e t e r m i n e w h e t h e r i t h a d j u r i s d i c t i o n o v e r s u c h 

d i s p u t e s , much l e s s b y a d j u d i c a t i n g them. The m a j o r i t y ' s 

r e a s o n i n g t o t a l l y s u b v e r t s t h a t p u r p o s e . 

By e n a c t i n g § 1 2 - 1 5 - 1 1 4 ( a ) , t h e l e g i s l a t u r e has d e c l a r e d 

t h a t any c u s t o d y d i s p u t e b e t w e e n p a r e n t s l i e s o u t s i d e t h e 

d e p e n d e n c y j u r i s d i c t i o n o f t h e j u v e n i l e c o u r t s . B a s e d on t h e 

l a n g u a g e e m p l o y e d i n § 1 2 - 1 5 - 1 1 4 ( a ) , t h e h i s t o r y l e a d i n g up t o 

t h e a d o p t i o n o f § 1 2 - 1 5 - 1 1 4 ( a ) , and t h e ch a n g e s made by t h e 

l e g i s l a t u r e t o t h e f o r m e r A l a b a m a J u v e n i l e J u s t i c e A c t , f o r m e r 

§ 12-15-1 e t s e q . , A l a . Code 1975, I c o n c l u d e t h a t t h e 
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l e g i s l a t u r e i n t e n d e d t h a t a n o n c u s t o d i a l p a r e n t c a n n o t i n v o k e 

t h e d e p e n d e n c y j u r i s d i c t i o n o f a j u v e n i l e c o u r t by f i l i n g a 

p e t i t i o n n aming t h e c u s t o d i a l p a r e n t as a d e f e n d a n t , a s s e r t i n g 

t h e d e p e n d e n c y o f t h e c h i l d , and r e q u e s t i n g a t r a n s f e r o f t h e 

c u s t o d y o f t h e c h i l d t o t h e n o n c u s t o d i a l p a r e n t . 

"Once t h e d e p e n d e n c y j u r i s d i c t i o n o f a j u v e n i l e c o u r t h as 

been p r o p e r l y i n v o k e d , t h e j u v e n i l e c o u r t has an i m p e r a t i v e 

s t a t u t o r y d u t y t o c o n d u c t an e v i d e n t i a r y h e a r i n g t o d e t e r m i n e 

t h e d e p e n d e n c y o f t h e c h i l d . " K.C.G. v. S.J.R. , 46 So. 3d 

499, 501 ( A l a . C i v . App. 2 0 1 0 ) . I n t h i s c a s e , t h e f a t h e r d i d 

n o t p r o p e r l y i n v o k e t h e d e p e n d e n c y j u r i s d i c t i o n o f t h e 

j u v e n i l e c o u r t when he f i l e d h i s p e t i t i o n . The j u v e n i l e c o u r t 

t h e r e f o r e h a d no d u t y t o a d j u d i c a t e t h e f a t h e r ' s p e t i t i o n , and 

i t a c t e d w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n i n so d o i n g . A 

j u d g m e n t e n t e r e d w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n i s v o i d 

and w i l l n o t s u p p o r t an a p p e a l . Ex p a r t e Thomas, [Ms. 

1081447, J u l y 16, 2010] So. 3d , ( A l a . 2 0 1 0 ) . 

Thus, w i t h o u t c o n s i d e r i n g t h e o t h e r i s s u e s r a i s e d b y t h e 

20 



2091162 

m o t h e r , I w o u l d d i s m i s s t h i s a p p e a l , a l b e i t w i t h i n s t r u c t i o n s 

t o t h e j u v e n i l e c o u r t t o v a c a t e i t s f i n a l j u d g m e n t . 4 

4 I n o t e t h a t t h e m o t h e r does n o t c o n t e s t t h e j u r i s d i c t i o n 
o f t h e j u v e n i l e c o u r t t o e n t e r t h e ex p a r t e o r d e r g r a n t i n g t h e 
f a t h e r t e m p o r a r y c u s t o d y o f t h e c h i l d i n r e s p o n s e t o h i s 
emergency m o t i o n . Hence, I do n o t e x p r e s s any o p i n i o n on t h a t 
p o i n t , e x c e p t t o s a y t h a t any emergency j u r i s d i c t i o n e x e r c i s e d 
b y t h e j u v e n i l e c o u r t ends once t h e emergency s u b s i d e s and 
t h a t a j u v e n i l e c o u r t c a n n o t r e l y on t h a t j u r i s d i c t i o n t o 
r e s o l v e a d i s p u t e b e t w e e n p a r e n t s r e g a r d i n g t h e " p e r m a n e n t " 
c u s t o d y o f t h e i r c h i l d . See R.T. v. B.N.H., [Ms. 2090968, 
J a n . 7, 2011] So. 3d , ( A l a . C i v . App. 2 0 1 1 ) . 
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