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THOMAS, J u d g e . 

Rosemary P o s e y Brown ("the e x w i f e " ) and James E a r l Brown 

("the e x husband") were d i v o r c e d i n J a n u a r y 2006. T h i s i s t h e 

s e c o n d t i m e t h e s e p a r t i e s have been b e f o r e t h i s c o u r t . See 
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Brown v. Brown, 26 So. 3d 1210 ( A l a . C i v . App. 2 0 0 7 ) , a f f i r m e d  

Ex p a r t e Brown, 26 So. 3d 1222 ( A l a . 2 0 0 9 ) . 

I n J a n u a r y 2007, w h i l e t h e a p p e a l f r o m t h e d i v o r c e 

j u d g m e n t was p e n d i n g i n t h i s c o u r t , b o t h t h e e x w i f e a n d t h e 

e x h u s b a n d f i l e d p e t i t i o n s s e e k i n g t o h o l d t h e o t h e r i n 

c o n t e m p t . The e x w i f e ' s p e t i t i o n r e q u e s t e d t h a t t h e e x h u s b a n d 

be h e l d i n c o n t e m p t f o r f a i l i n g t o p a y a $60,000 p r o p e r t y 

s e t t l e m e n t as o r d e r e d b y t h e d i v o r c e j u d g m e n t . 1 The 

e x h u s b a n d ' s p e t i t i o n r e q u e s t e d t h a t t h e e x w i f e be h e l d i n 

c o n t e m p t f o r f a i l i n g t o p a y t h e m o r t g a g e payment on t h e f o r m e r 

m a r i t a l r e s i d e n c e . B o t h p e t i t i o n s were p l a c e d on t h e 

a d m i n i s t r a t i v e d o c k e t p e n d i n g t h e r e s o l u t i o n o f t h e a p p e a l . 

I n O c t o b e r 2009, a f t e r t h i s c o u r t d i s m i s s e d t h e 

a p p l i c a t i o n f o r r e h e a r i n g i n t h e a p p e a l , t h e t r i a l c o u r t 

p l a c e d t h e c o n t e m p t p e t i t i o n s on t h e a c t i v e d o c k e t . The 

e x h u s b a n d f i l e d a p l e a d i n g r e q u e s t i n g t h a t t h e two c o n t e m p t 

p e t i t i o n s be c o n s o l i d a t e d and r e q u e s t i n g t o be a b l e t o 

s u p p l e m e n t o r amend h i s p l e a d i n g s w i t h a d d i t i o n a l r e q u e s t s t o 

1The e x w i f e ' s p e t i t i o n a l s o s o u g h t t h a t a t h i r d p a r t y , a 
p r i v a t e i n d i v i d u a l who h e l d t h e s e c o n d m o r t g a g e on t h e f o r m e r 
m a r i t a l r e s i d e n c e , be e n j o i n e d f r o m f o r e c l o s i n g t h e s e c o n d 
m o r t g a g e . T h a t c l a i m was s e v e r e d f r o m t h e c o n t e m p t c l a i m and 
a s s i g n e d t o a n o t h e r c i r c u i t j u d g e . 
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h o l d t h e e x w i f e i n c o n t e m p t . The t r i a l c o u r t g r a n t e d t h e 

e x h u s b a n d ' s m o t i o n . I n h i s " s u p p l e m e n t a l " p l e a d i n g s , t h e 

e x h u s b a n d r e q u e s t e d t h a t t h e e x w i f e be h e l d i n c o n t e m p t f o r 

(1) f a i l i n g t o c o n v e y a t i m e s h a r e she was o r d e r e d t o c o n v e y i n 

t h e d i v o r c e j u d g m e n t and t h a t she be r e q u i r e d t o do so o r t o 

p a y t h e e x h u s b a n d i t s v a l u e , (2) f a i l i n g t o p ay c e r t a i n 

c r e d i t - c a r d d e b t s t h a t t h e e x h u s b a n d c o n t e n d e d she was 

r e q u i r e d t o p a y p u r s u a n t t o t h e amended d i v o r c e j u d g m e n t , and 

(3) f a i l i n g t o p a y t h e m o r t g a g e payments on t h e f o r m e r m a r i t a l 

r e s i d e n c e , w h i c h t h e e x h u s b a n d h a d p a i d t o p r e v e n t 

f o r e c l o s u r e . The e x h u s b a n d r e q u e s t e d t h a t he be a w a r d e d a 

j u d g m e n t r e i m b u r s i n g h i m f o r t h e c r e d i t - c a r d d e b t he had p a i d 

and t h e m o r t g a g e payments and o t h e r e x p e n s e s he h a d p a i d i n 

o r d e r t o a s s i s t t h e e x w i f e i n m a i n t a i n i n g t h e m a r i t a l 

r e s i d e n c e a f t e r t h e d i v o r c e . 

A f t e r a t r i a l a t w h i c h t h e o n l y w i t n e s s was t h e 

e x h u s b a n d , t h e t r i a l c o u r t e n t e r e d a j u d g m e n t o r d e r i n g t h a t 

t h e t i m e s h a r e be t r a n s f e r r e d , t h a t a l l o t h e r i s s u e s r e l a t i n g 

t o r e a l t y were b a r r e d b y r e s j u d i c a t a , t h a t t h e e x w i f e was 

r e s p o n s i b l e f o r $45,530.17 i n c r e d i t - c a r d d e b t p a i d b y t h e 

e x h u s b a n d , and t h a t t h e e x w i f e was r e s p o n s i b l e f o r $34,703.63 
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i n m o r t g a g e payments and o t h e r sums e x p e n d e d b y t h e e x h u s b a n d 

f o r t h e c o s t s o f m a i n t a i n i n g t h e m a r i t a l r e s i d e n c e . 2 The 

j u d g m e n t f u r t h e r a w a r d e d t h e e x h u s b a n d a j u d g m e n t a g a i n s t t h e 

e x w i f e f o r t h o s e amounts. A f t e r h e r p o s t j u d g m e n t m o t i o n was 

d e n i e d , t h e e x w i f e a p p e a l e d . 

On a p p e a l , t h e e x w i f e makes t h r e e a r g u m e n t s . She f i r s t 

a r g u e s t h a t t h e e x h u s b a n d d i d n o t p r o v e t h a t t h e c r e d i t - c a r d 

d e b t was i n c u r r e d b y h e r d u r i n g t h e p e r i o d a f t e r t h e p a r t i e s ' 

s e p a r a t i o n . S e c o n d l y , as a c o m p a n i o n a r g u m e n t , t h e e x w i f e 

a r g u e s t h a t t h e d a t e o f s e p a r a t i o n had b e e n e s t a b l i s h e d as 

September 2003 by t h e l a w - o f - t h e - c a s e d o c t r i n e and t h a t t h e 

p a r t i e s h a d n o t s e p a r a t e d i n A p r i l 2003 as t h e e x h u s b a n d h a d 

c o n t e n d e d a t t h e c o n t e m p t t r i a l . F i n a l l y , t h e e x w i f e a r g u e s 

t h a t t h e e x h u s b a n d d i d n o t p r o v e t h e r e a s o n f o r m o n t h l y c a s h 

p ayments he h a d made t o t h e e x w i f e d u r i n g 2006 and t h a t , as a 

r e s u l t , he d i d n o t e s t a b l i s h t h a t she owed h i m f o r t h o s e 

p ayments u n d e r t h e d i v o r c e j u d g m e n t . 

2The e x w i f e ' s r e q u e s t t h a t t h e e x h u s b a n d be h e l d i n 
c o n t e m p t f o r f a i l i n g t o p a y a $60,000 p r o p e r t y s e t t l e m e n t t o 
t h e e x w i f e was r e n d e r e d moot by t h i s c o u r t ' s r e v e r s a l o f t h e 
$60,000 a w a r d t o t h e e x w i f e i n Brown, 26 So. 3d a t 1219. 
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A t t h e t r i a l , t h e e x h u s b a n d t e s t i f i e d t h a t t h e p a r t i e s 

s e p a r a t e d i n A p r i l 2003. He s a i d t h a t he h a d n o t g i v e n t h e 

e x w i f e p e r m i s s i o n t o open c r e d i t c a r d s i n h i s name o r t o s i g n 

h i s name on a p p l i c a t i o n s o r c h e c k s d u r i n g t h e p e r i o d o f 

s e p a r a t i o n . The e x h u s b a n d t h e n t e s t i f i e d c o n c e r n i n g e i g h t 

c r e d i t - c a r d d e b t s t h a t he h a d p a i d o f f a nd w h i c h he c o n t e n d e d 

were t h e r e s p o n s i b i l i t y o f t h e e x w i f e u n d e r t h e amended 

d i v o r c e j u d g m e n t . 

R e g a r d i n g t h e C h e v r o n c r e d i t c a r d , t h e e x h u s b a n d 

t e s t i f i e d t h a t he h a d n o t s i g n e d t h e a p p l i c a t i o n f o r t h a t 

c a r d . He s a i d t h a t he h a d n o t a u t h o r i z e d t h e e x w i f e t o a p p l y 

f o r t h e c a r d . He f u r t h e r t e s t i f i e d t h a t he h a d n o t r e c e i v e d 

any b e n e f i t f r o m t h e c a r d and t h a t he h a d n o t u s e d i t . When 

shown a r e q u e s t t h a t a s e c o n d c a r d i n t h e e x w i f e ' s name be 

p r o v i d e d f o r t h e e x w i f e , t h e e x h u s b a n d t e s t i f i e d t h a t he h a d 

n o t s i g n e d t h e document. The e x h u s b a n d s a i d t h a t he p a i d o f f 

t h e d e b t a s s o c i a t e d w i t h t h i s c a r d i n t h e amount o f $220.61. 

R e g a r d i n g t h e AT&T c r e d i t c a r d , t h e e x h u s b a n d t e s t i f i e d 

t h a t he h a d n o t a p p l i e d f o r t h a t c a r d . He s a i d t h a t t h e 

e x w i f e "made a p p l i c a t i o n " f o r t h a t a c c o u n t i n A p r i l 2003 and 

f u r t h e r t e s t i f i e d t h a t he h a d r e c e i v e d no b e n e f i t f r o m t h e 
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c a r d and h a d n o t u s e d i t . A c c o r d i n g t o t h e e x h u s b a n d , two 

t r a n s f e r c h e c k s h a d been drawn a g a i n s t t h e a c c o u n t i n J u n e and 

J u l y 2003. The e x h u s b a n d t e s t i f i e d t h a t t h e he p a i d o f f a 

$7,656.68 b a l a n c e on t h a t c a r d . 

R e g a r d i n g t h e C i t i B a n k c r e d i t c a r d , w h i c h was a p p l i e d f o r 

on A p r i l 24, 2003, t h e e x h u s b a n d t e s t i f i e d t h a t he h a d n o t 

a p p l i e d f o r t h e a c c o u n t . He a l s o s t a t e d t h a t he h a d n e v e r 

u s e d t h e a c c o u n t . A c c o r d i n g t o t h e e x h u s b a n d , he h a d p a i d t h e 

$8,249.39 b a l a n c e on t h a t a c c o u n t . 

R e g a r d i n g t h e MBNA c r e d i t c a r d , t h e e x h u s b a n d t e s t i f i e d 

t h a t t h e a c c o u n t h a d been o p e n e d w e l l b e f o r e t h e p a r t i e s ' 

s e p a r a t i o n . However, t h e e x h u s b a n d t e s t i f i e d t h a t t h e a c c o u n t 

was a t a z e r o b a l a n c e i n O c t o b e r 2 0 0 3 . 3 He f u r t h e r t e s t i f i e d 

t h a t two c h e c k s h a d been drawn o f f o f t h e a c c o u n t i n A u g u s t 

2 0 0 4 : one t o F l e e t M o r t g a g e and one t o C h a s e M o r t g a g e . 

A c c o r d i n g t o t h e e x h u s b a n d , n e i t h e r c h e c k b o r e h i s s i g n a t u r e . 

3On d i r e c t e x a m i n a t i o n , t h e e x h u s b a n d t e s t i f i e d t h a t t h e 
a c c o u n t h a d a z e r o b a l a n c e i n 2004 and t h a t t h e c h e c k s were 
drawn on t h e a c c o u n t i n t h e summer o f 2003. On c r o s s -
e x a m i n a t i o n , however, t h e e x h u s b a n d t e s t i f i e d i n more d e t a i l 
a nd i n d i c a t e d t h a t t h e a c c o u n t h a d a z e r o b a l a n c e i n September 
2003 and t h a t t h e c h e c k s were drawn on t h e a c c o u n t i n 2004. 
B e c a u s e t h e e x h u s b a n d ' s t e s t i m o n y on c r o s s - e x a m i n a t i o n i s more 
l o g i c a l , we have u s e d t h a t t e s t i m o n y r e g a r d i n g t h e d a t e s . 
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The e x h u s b a n d s a i d t h a t he d i d n o t have any a c c o u n t s a t F l e e t 

M o r t g a g e o r a t Chase M o r t g a g e t h a t w o u l d have r e q u i r e d h i m t o 

w r i t e t h e c h e c k s on t h e MBNA a c c o u n t . Two o t h e r c h e c k s , a t 

l e a s t one o f w h i c h was made o u t t o t h e e x w i f e , were drawn o f f 

o f t h e a c c o u n t i n O c t o b e r and December 2004. The e x h u s b a n d 

s a i d t h a t he p a i d a t o t a l o f $18,974 i n 2006 t o p a y o f f t h e 

b a l a n c e on t h i s a c c o u n t . 

R e g a r d i n g t h e D i s c o v e r c r e d i t - c a r d a c c o u n t , t h e e x h u s b a n d 

t e s t i f i e d t h a t t h e e x w i f e h a d b e e n a d d e d t o t h e a c c o u n t as an 

a u t h o r i z e d u s e r i n J a n u a r y 2003 w i t h o u t h i s a u t h o r i z a t i o n . He 

f u r t h e r t e s t i f i e d t h a t , as o f J a n u a r y 2004, t h e a c c o u n t h a d a 

$1,325.19 b a l a n c e . A c c o r d i n g t o t h e e x h u s b a n d , i n J u l y 2006, 

when t h e e x h u s b a n d p a i d o f f t h e a c c o u n t , t h e b a l a n c e was 

$2,179.17 

R e g a r d i n g t h e W a l - M a r t c r e d i t c a r d , t h e e x h u s b a n d 

t e s t i f i e d t h a t he h a d n o t a p p l i e d f o r t h e c a r d . He a l s o s a i d 

t h a t he d i d n o t u s e t h e W a l - M a r t c a r d . The e x h u s b a n d d i d n o t 

t e s t i f y r e g a r d i n g t h e d a t e t h e a c c o u n t was opened. He s t a t e d 

t h a t he h a d p a i d t h e $3,340 b a l a n c e on t h e c a r d i n 2007. 

R e g a r d i n g t h e Bank o f A m e r i c a c r e d i t c a r d , t h e e x h u s b a n d 

t e s t i f i e d t h a t he h a d n o t a p p l i e d f o r t h e c a r d . He d e n i e d 
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t h a t t h e s i g n a t u r e on t h e p r e - a p p r o v e d a p p l i c a t i o n f o r m 

p u r p o r t i n g t o be h i s was h i s a c t u a l s i g n a t u r e ; h owever, t h e 

e x h u s b a n d s a i d t h a t t h e o t h e r s i g n a t u r e on t h e a p p l i c a t i o n 

f o r m was t h e e x w i f e ' s s i g n a t u r e . He a l s o s t a t e d t h a t he h a d 

n e v e r u s e d t h e c a r d . A l t h o u g h t h e e x h u s b a n d t e s t i f i e d t h a t 

t h e b a l a n c e on t h e c a r d was $9, 364.75, he s a i d t h a t he h a d 

s e t t l e d t h e a c c o u n t f o r $2,000. 

F i n a l l y , r e g a r d i n g t h e D i s c o v e r l o a n , t h e e x h u s b a n d 

t e s t i f i e d t h a t he h a d n o t a p p l i e d f o r t h e l o a n . He d i d n o t 

t e s t i f y on d i r e c t e x a m i n a t i o n r e g a r d i n g t h e d a t e t h e l o a n was 

made; however, on c r o s s - e x a m i n a t i o n he s t a t e d t h a t t h e l o a n 

a p p l i c a t i o n was d a t e d J a n u a r y 29, 2003. He d i d s t a t e t h a t t h e 

l o a n h a d an o u t s t a n d i n g , u n p a i d b a l a n c e o f $2,910. 

N o t a b l y , t h e e x h u s b a n d d i d n o t e n t e r i n t o e v i d e n c e a ny o f 

t h e a p p l i c a t i o n f o r m s f o r o r t h e s t a t e m e n t s o f any o f t h e 

c r e d i t c a r d s a t i s s u e . On c r o s s - e x a m i n a t i o n , he t e s t i f i e d 

a b o u t a f e w o f t h e c h a r g e s on a f e w o f t h e a c c o u n t s when 

q u e s t i o n e d b y t h e e x w i f e ' s a t t o r n e y . He e x p l a i n e d t h a t t h e 

o t h e r c h a r g e s b e s i d e s t h e two t r a n s f e r c h e c k s drawn on t h e 

AT&T a c c o u n t i n J u n e a n d J u l y 2003 were c h a r g e s i n J u n e , J u l y 

and A u g u s t 2003 f o r i t e m s i n c l u d i n g p r e s c r i p t i o n s f r o m USAA, 
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f o r a USAA i n s u r a n c e premium, and f o r a d a y s p a . The 

e x h u s b a n d t e s t i f i e d t h a t n e i t h e r he n o r t h e e x w i f e h a d USAA 

i n s u r a n c e c o v e r a g e f o r p r e s c r i p t i o n s . L i k e w i s e , he t e s t i f i e d 

t h a t some o f t h e c h a r g e s on t h e C i t i B a n k c a r d were made i n 

A u g u s t and S e p t e m b e r 2003. The D i s c o v e r c a r d , he s a i d , h a d a 

b a l a n c e o f $1,484.99 i n A u g u s t 2003, and, a c c o r d i n g t o t h e 

e x h u s b a n d , t h e Bank o f A m e r i c a c a r d h a d a b a l a n c e o f $6,662.24 

on S e p t e m b e r 9, 2003. 

The p e r t i n e n t p o r t i o n o f t h e amended d i v o r c e j u d g m e n t 

r e g a r d i n g t h e e x w i f e ' s r e s p o n s i b i l i t y f o r d e b t s she i n c u r r e d 

d u r i n g t h e p a r t i e s ' s e p a r a t i o n r e a d s as f o l l o w s : 

"The [ e x w i f e ] i s r e s p o n s i b l e f o r a l l e x p e n s e s 
i n c u r r e d b y h e r on c r e d i t c a r d s i n [ t h e e x h u s b a n d ' s ] 
name o r t h e p a r t i e s ' names j o i n t l y , s i n c e t h e d a t e 
o f s e p a r a t i o n . The [ e x w i f e ] was a w a r d e d t e m p o r a r y 
a l i m o n y p e n d i n g t h e d i v o r c e [ , ] and was r e s p o n s i b l e 
f o r a l l e x p e n s e s she i n c u r r e d , e x c e p t f o r t h o s e 
s p e c i f i c a l l y a s s i g n e d t o [ t h e e x h u s b a n d ] . F u r t h e r 
[ t h e e x w i f e ] i s t o d e s t r o y a l l c r e d i t c a r d s i n h e r 
p o s s e s s i o n t h a t have t h e [exhusband] l i s t e d as a 
r e s p o n s i b l e p a r t y . [The e x w i f e ] s h a l l r e i m b u r s e [ t h e 
exhus b a n d ] f o r any b i l l s on t h e s e c r e d i t c a r d s t h a t 
he has p a i d . " 

The e x w i f e a r g u e s t h a t t h e e x h u s b a n d d i d n o t p r o v e t h a t 

t h e c h a r g e s on t h e v a r i o u s c r e d i t c a r d s were i n c u r r e d b y h e r 

o r t h a t t h e y were i n c u r r e d b y h e r d u r i n g t h e p e r i o d a f t e r t h e 

p a r t i e s s e p a r a t e d . F i r s t , we must c o n s i d e r t h e e x w i f e ' s 
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argument t h a t , b a s e d on t h e l a w - o f - t h e - c a s e d o c t r i n e , t h e d a t e 

o f t h e p a r t i e s ' s e p a r a t i o n was e s t a b l i s h e d as S e p t e m b e r 2003 

d e s p i t e t h e e x h u s b a n d ' s t e s t i m o n y a t t r i a l t h a t t h e p a r t i e s 

s e p a r a t e d i n A p r i l 2003. The e x h u s b a n d a r g u e s t h a t t h e 

d o c t r i n e has no a p p l i c a t i o n h e r e . 

" ' A c c o r d i n g t o t h e d o c t r i n e o f t h e l a w o f t h e c a s e , 
" w h a t e v e r i s once e s t a b l i s h e d b e t w e e n t h e same 
p a r t i e s i n t h e same c a s e c o n t i n u e s t o be t h e l a w o f 
t h a t c a s e , w h e t h e r o r n o t c o r r e c t on g e n e r a l 
p r i n c i p l e s , so l o n g as t h e f a c t s on w h i c h t h e 
d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be t h e f a c t s o f 
t h e c a s e . " B l u m b e r g v. Touche R o s s & Co., 514 So. 2d 
922, 924 ( A l a . 1 9 8 7 ) . . . . B e c a u s e t h e t r i a l c o u r t 
e n t e r e d [ i t s ] j u d g m e n t on t h e same r e c o r d as t h a t 
b e f o r e t h e C o u r t o f C i v i l A p p e a l s , t h e f a c t s on 
w h i c h t h e C o u r t o f C i v i l A p p e a l s ' d e c i s i o n was 
p r e d i c a t e d c o n t i n u e t o be t h e f a c t s o f t h e c a s e , 
and, t h e r e f o r e , t h e C o u r t o f C i v i l A p p e a l s ' 
c o n c l u s i o n s i n i t s ... o p i n i o n a r e t h e l a w o f t h e 
c a s e . ' " 

Quimby v. M e m o r i a l P a r k s , I n c . , 835 So. 2d 134, 135-36 ( A l a . 

2002) ( q u o t i n g Ex p a r t e S.T.S., 806 So. 2d 336, 341-42 ( A l a . 

2 0 0 1 ) ) . B e c a u s e o u r o p i n i o n r e c o u n t e d as a p o r t i o n o f t h e 

u n d e r l y i n g p r o c e d u r a l f a c t s t h a t t h e p a r t i e s s e p a r a t e d i n 

September 2003, see Brown, 26 So. 3d a t 1212, t h e e x w i f e 

c o n t e n d s t h a t t h i s c o u r t ' s o p i n i o n e s t a b l i s h e d t h a t d a t e as 

t h e d a t e o f s e p a r a t i o n . 
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As t h e e x h u s b a n d a r g u e s , however, t h e d o c t r i n e a p p l i e s 

o n l y t o t h o s e i s s u e s c o n s i d e r e d and d e c i d e d b y t h e a p p e l l a t e 

c o u r t . See H i l b , R o g a l & H a m i l t o n Co. v. B e i e r s d o e r f e r , 989 

So. 2d 1045, 1057 ( A l a . 2007) ("'[T]he l a w o f t h e c a s e 

e s t a b l i s h e d b y a p r i o r a p p e a l does n o t e x t e n d t o p r e c l u d e 

c o n s i d e r a t i o n o f i s s u e s n o t p r e s e n t e d o r d e c i d e d on t h e p r i o r 

a p p e a l . ' " ) . I n o u r o p i n i o n i n Brown, t h i s c o u r t r e c o u n t e d t h e 

d a t e o f s e p a r a t i o n s t a t e d i n t h e b r i e f s o f t h e p a r t i e s . 

However, t h a t d a t e had no b e a r i n g on t h e i s s u e s d e c i d e d i n t h e 

o p i n i o n . Thus, t h i s c o u r t d i d n o t d e c i d e t h a t t h e d a t e o f t h e 

p a r t i e s ' s e p a r a t i o n was September 2003 s u c h t h a t 

r e c o n s i d e r a t i o n o f t h e d a t e o f t h e s e p a r a t i o n o f t h e p a r t i e s 

was p r e c l u d e d b y t h e l a w - o f - t h e - c a s e d o c t r i n e . 

We a l s o n o t e t h a t t h e e x w i f e r e q u e s t e d t h a t t h e t r i a l 

c o u r t t a k e " j u d i c i a l n o t i c e " o f t h e e x h u s b a n d ' s s t a t e m e n t o f 

f a c t s i n h i s p e t i t i o n f o r t h e w r i t o f c e r t i o r a r i f r o m t h i s 

c o u r t ' s a f f i r m a n c e i n Brown, i n w h i c h t h e e x h u s b a n d h a d s t a t e d 

t h a t t h e d a t e o f t h e p a r t i e s ' s e p a r a t i o n was September 2003. 

W h i l e j u d i c i a l n o t i c e may n o t have been t h e a p p r o p r i a t e 

v e h i c l e b y w h i c h t o draw t h e c o u r t ' s a t t e n t i o n t o t h e 

e x h u s b a n d ' s a d m i s s i o n t h a t t h e d a t e o f t h e p a r t i e s ' s e p a r a t i o n 
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was September 2003, t h e e x h u s b a n d d i d n o t o b j e c t . The 

e x h u s b a n d ' s r e l i a n c e on t h a t d a t e i n h i s p e t i t i o n f o r t h e w r i t 

o f c e r t i o r a r i i s e q u i v a l e n t t o an a d m i s s i o n o f t h e f a c t , w h i c h 

t h e t r i a l c o u r t w o u l d have been f r e e t o c o n s i d e r as e v i d e n c e 

b e a r i n g on t h e a c t u a l d a t e t h e p a r t i e s s e p a r a t e d . See L i b e r t y  

N a t ' l L i f e I n s . Co. v. D a u g h t e r y , 840 So. 2d 152, 161 ( A l a . 

2002) ( q u o t i n g 9 J o h n H e n r y Wigmore, E v i d e n c e a t T r i a l s i n  

Common Law § 2588 a t 821-22 (Chadbourn r e v . e d . 1981)) 

( e x p l a i n i n g t h e d i f f e r e n c e b e t w e e n an o r d i n a r y a d m i s s i o n and 

a j u d i c i a l a d m i s s i o n ) . However, t h e e x h u s b a n d ' s s t a t e m e n t i n 

h i s b r i e f r e g a r d i n g t h e d a t e o f s e p a r a t i o n was n o t a j u d i c i a l 

a d m i s s i o n , w h i c h i s made f o r t h e s p e c i f i c p u r p o s e o f c o n c e d i n g 

t h e t r u t h o f some f a c t a t t r i a l . D a u g h t e r y , 840 So. 2d a t 

161. C l e a r l y , b e c a u s e t h e d a t e o f s e p a r a t i o n o f t h e p a r t i e s 

h a d no b e a r i n g on t h e i s s u e s p r e s e n t e d and d e c i d e d b y b o t h 

t h i s c o u r t and o u r supreme c o u r t , t h e e x h u s b a n d ' s r e c i t a t i o n 

o f t h a t f a c t was n o t f o r t h e p u r p o s e o f c o n c e d i n g t h e t r u t h o f 

t h a t f a c t . Thus, we c a n n o t a g r e e w i t h t h e e x w i f e t h a t t h e 

e x h u s b a n d ' s s t a t e m e n t r e g a r d i n g t h e p a r t i e s ' s e p a r a t i o n d a t e 

e s t a b l i s h e d t h a t t h e p a r t i e s d i d i n d e e d s e p a r a t e i n S eptember 

2003. The t r i a l c o u r t c o u l d p r o p e r l y have d e t e r m i n e d f r o m t h e 
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e x h u s b a n d ' s t e s t i m o n y t h a t t h e p a r t i e s s e p a r a t e d i n A p r i l 

2003. 

We now t u r n t o t h e e x w i f e ' s argument t h a t t h e e v i d e n c e a t 

t r i a l d i d n o t e s t a b l i s h t h a t she made t h e c h a r g e s on t h e 

c r e d i t c a r d s t h a t t h e e x h u s b a n d c l a i m e d she was r e q u i r e d t o 

p a y and t h a t t h e e v i d e n c e d i d n o t e s t a b l i s h t h a t t h e c h a r g e s 

were made d u r i n g t h e r e l e v a n t p e r i o d , a f t e r t h e p a r t i e s 

s e p a r a t e d . 

"Where t h e t r i a l c o u r t has h e a r d o r e t e n u s e v i d e n c e 
and has made f i n d i n g s b a s e d on t h a t e v i d e n c e , we 
presume t h a t t h e t r i a l c o u r t ' s j u dgment b a s e d on 
t h o s e f i n d i n g s i s c o r r e c t , a n d i t w i l l be r e v e r s e d 
o n l y i f t h e ju d g m e n t i s f o u n d t o be p l a i n l y and 
p a l p a b l y wrong, a f t e r a c o n s i d e r a t i o n o f a l l t h e 
e v i d e n c e a n d a f t e r m a k i n g a l l t h e i n f e r e n c e s t h a t 
c a n be l o g i c a l l y made f r o m t h e e v i d e n c e , C l a r k v.  
A l b e r t v i l l e N u r s i n g Home, I n c . , 545 So. 2d 9 ( A l a . 
1 9 8 9 ) ; and K i n g v. T r a v e l e r s I n s . Co., 513 So. 2d 
1023 ( A l a . 1 9 8 7 ) ; and t h e t r i a l c o u r t ' s j u d g m e n t 
w i l l be a f f i r m e d i f , u n d e r any r e a s o n a b l e a s p e c t o f 
t h e t e s t i m o n y , t h e r e i s c r e d i b l e e v i d e n c e t o s u p p o r t 
t h e j u d g m e n t . C l a r k v. A l b e r t v i l l e N u r s i n g Home,  
I n c . , s u p r a ; M c C r a r y v. B u t l e r , 540 So. 2d 736 ( A l a . 
1 9 8 9 ) . " 

Adams v. Boan, 559 So. 2d 1084, 1086 ( A l a . 1 9 9 0 ) . "'The 

a p p e l l a t e c o u r t s a r e n o t a l l o w e d t o s u b s t i t u t e t h e i r own 

jud g m e n t f o r t h a t o f t h e t r i a l c o u r t i f t h e t r i a l c o u r t ' s 

d e c i s i o n i s s u p p o r t e d b y r e a s o n a b l e i n f e r e n c e s t o be drawn 

f r o m t h e e v i d e n c e . K n i g h t v. B e v e r l y H e a l t h C a r e Bay Manor 
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H e a l t h C a r e C t r . , 820 So. 2d 92, 98 ( A l a . 2001) ( q u o t i n g Ex 

p a r t e P i e l a c h , 681 So. 2d 154, 154-55 ( A l a . 1 9 9 6 ) ) . 

The e x h u s b a n d a r g u e s t h a t t h e t r i a l c o u r t h a d b e f o r e i t 

s u f f i c i e n t e v i d e n c e f r o m w h i c h t o d e t e r m i n e t h a t t h e e x w i f e 

owed t h e e x h u s b a n d f o r t h e sums he h a d e x p e n d e d t o r e t i r e t h e 

c r e d i t - c a r d d e b t . He n o t e s t h a t t h i s c o u r t must assume t h a t 

t h e t r i a l c o u r t made t h o s e f a c t u a l f i n d i n g s n e c e s s a r y t o 

s u p p o r t t h e j u d g m e n t , see B e n e f i e l d v. B e n e f i e l d , 953 So. 2d 

418, 422 ( A l a . C i v . App. 2006) ("Because t h e t r i a l j u d g e made 

no s p e c i f i c f i n d i n g s o f f a c t , we w i l l assume t h a t t h e t r i a l 

j u d g e made t h o s e f i n d i n g s n e c e s s a r y t o s u p p o r t t h e 

j u d g m e n t . " ) , and t h a t t h e t r i a l c o u r t and n o t t h i s c o u r t i s i n 

t h e b e s t p o s i t i o n t o c o n s i d e r t h e e v i d e n c e p r e s e n t e d and make 

d e c i s i o n s r e g a r d i n g t h e e v i d e n c e . See, e.g., Auto-Owners I n s .  

Co. v. DeLude, 827 So. 2d 806, 811 ( A l a . C i v . App. 2001) 

("When r e v i e w i n g a t r i a l c o u r t ' s f i n d i n g s o f f a c t a f t e r i t has 

t a k e n o r a l t e s t i m o n y , t h i s c o u r t must f o l l o w t h e o r e t e n u s 

r u l e , m e a n i n g t h a t d e f e r e n c e must be a c c o r d e d t h e d e c i s i o n o f 

t h e t r i a l c o u r t i n i t s f a c t u a l d e t e r m i n a t i o n s b e c a u s e t h e 

t r i a l c o u r t p e r s o n a l l y h e a r d t h e o r a l t e s t i m o n y a n d h a d t h e 

o p p o r t u n i t y t o o b s e r v e and e v a l u a t e t h e w i t n e s s e s ; t h a t c o u r t , 
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t h e r e f o r e , i s p r e s u m e d t o be i n a b e t t e r p o s i t i o n t o w e i g h t h e 

t e s t i m o n y and e v i d e n c e . " ) . However, t h e c r u x o f t h e e x w i f e ' s 

a rgument i s n o t t h a t t h e t r i a l c o u r t i m p r o p e r l y e v a l u a t e d t h e 

e v i d e n c e o r i m p r o p e r l y r e c o n c i l e d c o n f l i c t i n g e v i d e n c e , i t i s 

t h a t t h e e x h u s b a n d f a i l e d t o p r e s e n t any a c t u a l e v i d e n c e 

l i n k i n g h e r t o t h e c r e d i t c a r d c h a r g e s o r t o e s t a b l i s h t h e 

p e r i o d i n w h i c h t h e c r e d i t - c a r d d e b t was i n c u r r e d . We a g r e e 

w i t h t h e e x w i f e t h a t t h e e x h u s b a n d f a i l e d t o p r e s e n t e v i d e n c e 

t h a t t h e a l l o f t h e d e b t r e l a t i n g t o t h e v a r i o u s c a r d s was 

i n c u r r e d b y t h e e x w i f e d u r i n g t h e p a r t i e s ' s e p a r a t i o n . 

However, we d i s a g r e e w i t h t h e e x w i f e t h a t t h e e x h u s b a n d f a i l e d 

t o p r o v e t h a t any o f t h e d e b t was i n c u r r e d b y h e r a f t e r t h e 

p a r t i e s ' s e p a r a t i o n . 

R e g a r d i n g a l l t h e c r e d i t c a r d s , t h e e x h u s b a n d e s t a b l i s h e d 

t h a t he h a d n o t i n c u r r e d t h e d e b t a s s o c i a t e d w i t h t h o s e c a r d s . 

However, he d i d n o t s p e c i f i c a l l y e s t a b l i s h t h a t t h e a l l o f t h e 

d e b t a s s o c i a t e d w i t h e a c h o f t h o s e c a r d s was i n c u r r e d b y t h e 

e x w i f e . 4 I n s t e a d , he l e f t t h e t r i a l c o u r t w i t h what he a r g u e s 

4We r e c o g n i z e , as p o i n t e d o u t by t h e e x h u s b a n d , t h a t t h e 
t r i a l c o u r t ' s amended d i v o r c e j u d g m e n t r e q u i r e d t h e e x w i f e t o 
be r e s p o n s i b l e f o r d e b t she i n c u r r e d a f t e r t h e s e p a r a t i o n no 
m a t t e r w h e t h e r t h e c r e d i t c a r d upon w h i c h t h e d e b t was 
i n c u r r e d was a j o i n t c a r d o r one s o l e l y i n t h e e x h u s b a n d ' s 
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i s t h e r e a s o n a b l e i n f e r e n c e t h a t t h e e x w i f e u s e d t h o s e c a r d s 

t o amass s u b s t a n t i a l d e b t d u r i n g t h e s e p a r a t i o n p e r i o d t h a t he 

s u b s e q u e n t l y r e t i r e d . 

T h e r e i s e v i d e n c e t h a t t h e e x w i f e was an a u t h o r i z e d u s e r 

on one o r more o f t h e a c c o u n t s , s p e c i f i c a l l y t h e D i s c o v e r and 

t h e C h e v r o n . M o r e o v e r , an i n f e r e n c e t h a t t h e e x w i f e o p e n e d 

t h e C h e v r o n a c c o u n t a r i s e s b e c a u s e o f t h e r e q u e s t f o r a s e c o n d 

c a r d i n t h e e x w i f e ' s name t h a t t h e e x h u s b a n d d e n i e d 

a u t h o r i z i n g . The e v i d e n c e a l s o r e f l e c t s t h a t t h e e x w i f e ' s 

s i g n a t u r e a p p e a r s on t h e Bank o f A m e r i c a V i s a c a r d 

a p p l i c a t i o n , a l o n g w i t h a s i g n a t u r e p u r p o r t i n g t o be t h a t o f 

t h e e x h u s b a n d , and t h a t t h e e x w i f e "made a p p l i c a t i o n f o r " t h e 

AT&T c a r d i n A p r i l 2003. 

name. However, t h e e x h u s b a n d seems t o d i s r e g a r d t h e n e c e s s i t y 
f o r p r o v i n g t h a t t h e d e b t was a c t u a l l y i n c u r r e d b y t h e e x w i f e . 
He s a y s t h a t he h a d " e x t e n s i v e d o c u m e n t a t i o n " t h a t he d i d n o t 
a d m i t i n t o e v i d e n c e a t t r i a l b e c a u s e t h e t r i a l c o u r t 
q u e s t i o n e d t h e n e e d f o r s u c h i n f o r m a t i o n s i n c e t h e judgment 
r e q u i r e d t h e e x w i f e t o be r e s p o n s i b l e f o r t h e d e b t r e g a r d l e s s 
o f whose name was on t h e c r e d i t c a r d . W h i l e t h e t r i a l c o u r t ' s 
r e l u c t a n c e t o have " t h e c o m p l e t e dog and pony show" may be t h e 
r e a s o n t h e e x h u s b a n d d i d n o t p r e s e n t h i s " e x t e n s i v e 
d o c u m e n t a t i o n , " t h e e x h u s b a n d was n o t r e l i e v e d o f t h e b u r d e n 
o f p r o v i n g t h a t t h e e x w i f e was t h e p a r t y t h a t i n c u r r e d t h e 
d e b t d u r i n g t h e p e r i o d o f s e p a r a t i o n , w h i c h he d i d n o t 
u n d e r t a k e t o do. 
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The e x h u s b a n d e s t a b l i s h e d t h a t t h e C i t i b a n k c a r d was 

f i r s t o p e n e d i n A p r i l 2003 and t h a t t h e d e b t a s s o c i a t e d w i t h 

i t was i n c u r r e d b e f o r e S eptember 2003, w h i c h w o u l d have b e e n 

a f t e r t h e d a t e o f t h e s e p a r a t i o n i n A p r i l 2003. Thus, t h e 

e x w i f e was p r o p e r l y r e q u i r e d t o r e i m b u r s e t h e e x h u s b a n d f o r 

t h e d e b t a s s o c i a t e d w i t h t h e AT&T c a r d . L i k e w i s e , t h e 

e v i d e n c e a t t r i a l c r e a t e d t h e i n f e r e n c e t h a t t h e e x w i f e o p e n e d 

t h e C h e v r o n c a r d a c c o u n t d u r i n g t h e p e r i o d o f s e p a r a t i o n . 

T h e r e f o r e , t h e e x w i f e was p r o p e r l y r e q u i r e d t o r e i m b u r s e t h e 

e x h u s b a n d f o r t h e d e b t a s s o c i a t e d w i t h t h e C h e v r o n c a r d . 

R e g a r d i n g t h e Bank o f A m e r i c a c a r d , t h e e x h u s b a n d 

e s t a b l i s h e d t h a t t h e b a l a n c e due on t h e S eptember 2003 

s t a t e m e n t was $6,662.24; a l t h o u g h t h e e x h u s b a n d d i d n o t 

t e s t i f y t o t h e d a t e t h e a c c o u n t was opened, he d i d t e s t i f y a t 

t h e b e g i n n i n g o f t h e t r i a l t h a t he h a d n o t a u t h o r i z e d t h e 

e x w i f e t o open any c r e d i t - c a r d a c c o u n t s d u r i n g t h e p e r i o d o f 

s e p a r a t i o n . A c c o r d i n g l y , t h e t r i a l c o u r t c o u l d have i n f e r r e d 

t h a t t h e Bank o f A m e r i c a c r e d i t c a r d a c c o u n t was o p e n e d d u r i n g 

t h e p e r i o d o f s e p a r a t i o n when t h e e x h u s b a n d ha d n o t a u t h o r i z e d 

t h e e x w i f e t o p e r f o r m s u c h t a s k s and t h e r e f o r e c o u l d have 

p r o p e r l y r e q u i r e d t h e e x w i f e t o r e i m b u r s e t h e e x h u s b a n d f o r 
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t h e d e b t a s s o c i a t e d w i t h t h a t c a r d . The e x h u s b a n d a l s o d i d 

n o t e s t a b l i s h t h e d a t e t h e W a l - M a r t a c c o u n t was opened; 

however, as e x p l a i n e d a b o v e , t h e t r i a l c o u r t c o u l d have 

i n f e r r e d t h a t t h e W a l - M a r t a c c o u n t was a l s o o pened d u r i n g t h e 

p e r i o d o f s e p a r a t i o n and, as a r e s u l t , t h a t t h e e x w i f e was 

r e q u i r e d t o r e i m b u r s e t h e e x h u s b a n d f o r t h e amount o f t h e d e b t 

a s s o c i a t e d w i t h t h a t c a r d . 

U n l i k e t h e Bank o f A m e r i c a and W a l - M a r t c r e d i t - c a r d 

a c c o u n t s , t h e MBNA a c c o u n t was o p e n e d by t h e e x h u s b a n d w e l l 

b e f o r e t h e p a r t i e s s e p a r a t e d ; h owever, t h e e x h u s b a n d 

e s t a b l i s h e d t h a t t h e a c c o u n t had a z e r o b a l a n c e b e f o r e 

S e ptember 2003. The e x h u s b a n d t e s t i f i e d on d i r e c t r e g a r d i n g 

two c h e c k s drawn o f f o f t h e a c c o u n t t o m o r t g a g e c o m p a n i e s . 

A l t h o u g h t h e e x h u s b a n d t e s t i f i e d t h a t he d i d n o t s i g n t h o s e 

c h e c k s , he d i d n o t t e s t i f y t h a t t h e e x w i f e h a d done s o . As 

n o t e d a b o v e , on c r o s s - e x a m i n a t i o n , t h e e x h u s b a n d m e n t i o n e d two 

o t h e r c h e c k s drawn o f f o f t h e a c c o u n t . A t l e a s t one o f t h e 

c h e c k s , i n t h e amount o f $4,700, was w r i t t e n t o t h e e x w i f e . 

A l l f o u r o f t h e c h e c k s were w r i t t e n on t h e a c c o u n t i n o r a f t e r 

A u g u s t 2004; t h u s , a l l o f t h e c h a r g e s i n c u r r e d on t h a t a c c o u n t 

were i n c u r r e d a f t e r t h e d a t e o f s e p a r a t i o n . B e c a u s e t h e t r i a l 
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c o u r t c o u l d have i n f e r r e d t h a t t h e e x w i f e h a d w r i t t e n t h e 

c h e c k t o h e r s e l f and t h e o t h e r c h e c k s as w e l l , we a g r e e t h a t 

t h e t r i a l c o u r t c o u l d have i n c l u d e d i n t h e amount t h e e x w i f e 

was r e q u i r e d t o r e i m b u r s e t h e e x h u s b a n d t h e amount he h a d p a i d 

on t h e MBNA a c c o u n t . 

R e g a r d i n g t h e D i s c o v e r c a r d , t h e e x h u s b a n d e x p l a i n e d t h a t 

t h e amount owed on t h e c a r d i n A u g u s t 2003 was $1,400, 

i n d i c a t i n g t h a t t h e c h a r g e s on t h a t c a r d were made b e f o r e 

A u g u s t 2003. However, t h e e x h u s b a n d h a d t e s t i f i e d t h a t t h e 

D i s c o v e r c a r d a c c o u n t h a d b e e n i n e x i s t e n c e s i n c e F e b r u a r y 

2002 and t h a t t h e e x w i f e h a d been an a u t h o r i z e d u s e r s i n c e 

J a n u a r y 2003; w i t h o u t t h e c r e d i t - c a r d s t a t e m e n t s , t h e r e i s no 

way t o know w h e t h e r t h e $1,400 owed on t h e a c c o u n t was c h a r g e d 

a f t e r A p r i l 2003 o r some t i m e b e f o r e A p r i l 2003. We c a n n o t 

a g r e e t h a t t h e t r i a l c o u r t p r o p e r l y i n c l u d e d t h e D i s c o v e r c a r d 

a c c o u n t i n t h e amount t o be r e i m b u r s e d t o t h e e x h u s b a n d . 

S i m i l a r l y , t h e D i s c o v e r l o a n was i n c u r r e d i n J a n u a r y 2003, a 

d a t e p r e c e d i n g t h e p a r t i e s ' s e p a r a t i o n . Thus, t h e e x w i f e was 

n o t r e q u i r e d t o p a y t h a t p a r t i c u l a r l o a n u n d e r t h e amended 

j u d g m e n t . 
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W i t h o u t e v i d e n c e t h a t a l l o f t h e d e b t s t h e e x h u s b a n d 

r e t i r e d were a c t u a l l y i n c u r r e d b y t h e e x w i f e d u r i n g t h e 

p a r t i e s ' s e p a r a t i o n , we c a n n o t c o n c l u d e t h a t t h e e v i d e n c e 

s u p p o r t s t h e t r i a l c o u r t ' s j u dgment i n t h e e x h u s b a n d ' s f a v o r 

f o r t h e e n t i r e $45,530.17. We t h e r e f o r e r e v e r s e t h e ju d g m e n t 

o f t h e t r i a l c o u r t i n s o f a r as i t o r d e r e d t h e e x w i f e t o p a y t h e 

e x h u s b a n d $45,530.17 t o r e i m b u r s e h i m f o r p a y i n g t h e c r e d i t -

c a r d d e b t . As n o t e d a bove, c e r t a i n c r e d i t - c a r d d e b t was 

e s t a b l i s h e d t o have b e e n i n c u r r e d b y t h e e x w i f e d u r i n g t h e 

p e r i o d o f t h e p a r t i e s ' s e p a r a t i o n . The t r i a l c o u r t i s 

i n s t r u c t e d on remand t o e n t e r a judgment i n f a v o r o f t h e 

e x h u s b a n d f o r $40,441. 

The e x w i f e a l s o a r g u e s t h a t t h e e x h u s b a n d s h o u l d n o t have 

been a w a r d e d a ju d g m e n t r e i m b u r s i n g h i m f o r c a s h payments 

t o t a l i n g $5,554.02 he made t o t h e e x w i f e b e t w e e n J a n u a r y 2006 

and A p r i l 2006. The e x w i f e a g r e e s t h a t t h e ju d g m e n t r e q u i r e d 

t h a t she be r e s p o n s i b l e f o r t h e m o r t g a g e payments and t h a t t h e 

e x h u s b a n d was p r o p e r l y a w a r d e d a ju d g m e n t f o r t h o s e m o r t g a g e 

payments he made d u r i n g 2006 and 2007. However, she c o n t e n d s 

t h a t t h e e x h u s b a n d was n o t o r d e r e d t o make t h e c a s h payments 

t o t h e e x w i f e and t h a t she was n o t o b l i g a t e d t o r e p a y t h o s e 
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amounts, a b s e n t p r o o f t h a t t h e y were c o n n e c t e d t o t h e m o r t g a g e 

payments she was r e q u i r e d t o make u n d e r t h e d i v o r c e j u d g m e n t . 

The e x w i f e , however, d i d n o t p r e s e n t t h i s a rgument r e g a r d i n g 

t h e s u f f i c i e n c y o f t h e e v i d e n c e t o s u p p o r t t h e t r i a l c o u r t ' s 

j u d g m e n t a w a r d i n g t h e e x h u s b a n d $34,703.63 t o r e i m b u r s e h i m 

f o r m o r t g a g e payments and " h o u s i n g c o s t s " r e l a t i n g t o t h e 

f o r m e r m a r i t a l r e s i d e n c e i n h e r p o s t j u d g m e n t m o t i o n . Her 

f a i l u r e t o r a i s e t h i s i s s u e t o t h e t r i a l c o u r t p r e c l u d e s o u r 

c o n s i d e r a t i o n o f i t . New P r o p e r t i e s , L.L.C. v. S t e w a r t , 905 

So. 2d 797, 801-02 ( A l a . 2004) ( h o l d i n g t h a t a p o s t j u d g m e n t 

m o t i o n i s t y p i c a l l y r e q u i r e d t o p r e s e r v e i s s u e s r e g a r d i n g t h e 

s u f f i c i e n c y o f t h e e v i d e n c e i n a n o n - j u r y t r i a l where t h e 

t r i a l c o u r t has n o t made s p e c i f i c f i n d i n g s o f f a c t ) ; K e l l e y v.  

K e l l e y , 52 So. 3d 534, 544 ( A l a . C i v . App. 2010) (same). 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 
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