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BRYAN, Judge. 

M.H. ("the f a t h e r " ) appeals from a judgment e n t e r e d by 

the Walker J u v e n i l e Court ("the j u v e n i l e c o u r t " ) t h a t awarded 

c u s t o d y of h i s daughter, M.J.H. ("the c h i l d " ) , t o H.N.M., the 

c h i l d ' s m a t e r n a l aunt ("the m a t e r n a l a u n t " ) . In M.H. v. 
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H.N.M. , 46 So. 3d 967 ( A l a . C i v . App. 2009), t h i s c o u r t 

d i s m i s s e d the f a t h e r ' s i n i t i a l a p p e a l i n t h i s m a t t er a f t e r we 

c o n c l u d e d t h a t the judgment was n o n f i n a l because the j u v e n i l e 

c o u r t had f a i l e d t o r u l e on the f a t h e r ' s r e q u e s t f o r 

v i s i t a t i o n w i t h the c h i l d . A f t e r t h i s c o u r t d i s m i s s e d the 

f a t h e r ' s a p p e a l , the j u v e n i l e c o u r t e n t e r e d an o r d e r t h a t was 

i d e n t i c a l t o the i n i t i a l o r d e r awarding c u s t o d y of the c h i l d 

t o the m a t e r n a l aunt except t h a t i t a l s o awarded the f a t h e r 

v i s i t a t i o n w i t h the c h i l d e v e r y o t h e r weekend of each month 

and a t any a d d i t i o n a l times t o which the p a r t i e s agreed. 

A summary of the p r o c e d u r a l h i s t o r y of t h i s case can be 

found i n M.H. v. H.N.M., su p r a ; t h e r e f o r e , we w i l l not d i s c u s s 

i t i n d e t a i l here. However, we w i l l b r i e f l y address the 

j u v e n i l e c o u r t ' s j u r i s d i c t i o n t o determine the c u s t o d y of the 

c h i l d . T h i s p r o c e e d i n g was i n i t i a t e d by the m a t e r n a l aunt i n 

December 2007 when she f i l e d a p e t i t i o n f o r c u s t o d y of the 

c h i l d because the whereabouts of E.D., the mother of the c h i l d 

("the mother"), were unknown. The r e c o r d i n d i c a t e s t h a t the 

m a t e r n a l aunt's December 2007 p e t i t i o n f o r c u s t o d y was the 

second p r o c e e d i n g p r e s e n t e d t o the j u v e n i l e c o u r t r e g a r d i n g 

the c h i l d ' s c u s t o d y . In May 2005, an emergency p e t i t i o n f o r 
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cust o d y was f i l e d by the f a t h e r ' s c o u s i n , and the f a t h e r ' s 

c o u s i n was a p p a r e n t l y awarded pendente l i t e c u s t o d y of the 

c h i l d a t t h a t t i m e . However, a f t e r a t r i a l , the j u v e n i l e 

c o u r t awarded cus t o d y of the c h i l d t o the mother i n August 

2006. 1 Because the r e c o r d i n d i c a t e s t h a t the j u v e n i l e c o u r t 

had p r e v i o u s l y d e c i d e d the i s s u e of cus t o d y of the c h i l d , 

former § 12-15-32, A l a . Code 1975, which was a p p l i c a b l e a t the 

time the m a t e r n a l aunt f i l e d her p e t i t i o n f o r cus t o d y of the 

c h i l d , a p p l i e s . 2 Former § 12-15-32(a) p r o v i d e d , i n p e r t i n e n t 

p a r t : " [ J ] u r i s d i c t i o n o b t a i n e d by the j u v e n i l e c o u r t i n any 

case of a c h i l d s h a l l be r e t a i n e d by i t u n t i l the c h i l d 

becomes 21 years of age u n l e s s t e r m i n a t e d p r i o r t h e r e t o by 

o r d e r of the judge of the j u v e n i l e c o u r t " A c c o r d i n g l y , 

because t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t the j u v e n i l e 

c o u r t e n t e r e d an o r d e r t e r m i n a t i n g i t s j u r i s d i c t i o n over the 

c h i l d , we conclude t h a t the j u v e n i l e c o u r t p r o p e r l y e x e r c i s e d 

1 T h a t judgment does not appear i n the r e c o r d on a p p e a l . 
T h i s p r o c e d u r a l h i s t o r y was g l e a n e d from t e s t i m o n y p r e s e n t e d 
a t the ore tenus h e a r i n g i n the u n d e r l y i n g p r o c e e d i n g . 

2Former § 12-15-32 was r e p e a l e d on January 1, 2009, the 
date the Alabama J u v e n i l e J u s t i c e A c t , § 12-15-101 e t seq., 
A l a . Code 1975, became e f f e c t i v e . See A c t No. 2008-277(a), 
A l a . A c t s 2008. 
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i t s c o n t i n u i n g j u r i s d i c t i o n over the c h i l d i n r u l i n g on the 

m a t e r n a l aunt's p e t i t i o n f o r c u s t o d y of the c h i l d . 3 

On a p p e a l , the f a t h e r argues t h a t the j u v e n i l e c o u r t 

exceeded i t s d i s c r e t i o n when i t awarded the m a t e r n a l aunt 

cu s t o d y of the c h i l d . In d o i n g so, he argues t h a t the 

f i n d i n g s of f a c t i n the j u v e n i l e c o u r t ' s judgment were 

unsupported by the e v i d e n c e , t h a t the m a t e r n a l aunt f a i l e d t o 

meet her burden of p r o v i n g t h a t he was u n f i t , and t h a t the 

j u v e n i l e c o u r t e r r e d by c o n s i d e r i n g h i s p h y s i c a l appearance i n 

making i t s c u s t o d y d e t e r m i n a t i o n . The f a t h e r a l s o argues t h a t 

the j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n by f a i l i n g t o award 

him l i b e r a l v i s i t a t i o n w i t h the c h i l d . 

The t e s t i m o n y p r e s e n t e d a t the June 2008 ore tenus 

h e a r i n g r e v e a l e d the f o l l o w i n g . The mother and the f a t h e r 

never m a r r i e d , but t h e y were l i v i n g t o g e t h e r when the c h i l d 

was born i n December 2004. D.G., the c h i l d ' s p a t e r n a l 

grandmother ("the p a t e r n a l grandmother"), t e s t i f i e d t h a t the 

mother, the f a t h e r , and the c h i l d moved i n t o her home a f t e r 

3Because of the a d o p t i o n of the new Alabama J u v e n i l e 
J u s t i c e A c t , t h e r e i s no p r e c e d e n t i a l v a l u e t o t h i s 
j u r i s d i c t i o n a l a n a l y s i s f o r p r o c e e d i n g s i n i t i a t e d on or a f t e r 
January 1, 2009. See, e.g., Ex p a r t e T.C., [Ms. 2090433, June 
18, 2010] So. 3d ( A l a . C i v . App. 2010). 
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the c h i l d was born. However, the f a t h e r t e s t i f i e d t h a t he, 

the mother, and the c h i l d l i v e d t o g e t h e r u n t i l h i s 

r e l a t i o n s h i p w i t h the mother ended, a p p r o x i m a t e l y f i v e weeks 

a f t e r the c h i l d was born, and t h a t , a t t h a t t i m e , the mother 

and the c h i l d moved i n w i t h h i s mother, the p a t e r n a l 

grandmother. A c c o r d i n g t o the f a t h e r , the mother moved t o 

J a s p e r s h o r t l y t h e r e a f t e r and l e f t the c h i l d w i t h h i s c o u s i n . 

The p a t e r n a l grandmother t e s t i f i e d t h a t the mother l e f t the 

c h i l d w i t h the f a t h e r ' s c o u s i n around A p r i l or May of 2005. 

In May 2005, the f a t h e r ' s c o u s i n f i l e d a p e t i t i o n f o r 

cus t o d y of the c h i l d , r e f e r e n c e d above, and the t e s t i m o n y of 

the p a r t i e s c o n f i r m e d t h a t the f a t h e r ' s c o u s i n was awarded 

pendente l i t e c u s t o d y of the c h i l d . However, the p a t e r n a l 

grandmother t e s t i f i e d t h a t the f a t h e r ' s c o u s i n (her n i e c e ) had 

a c t u a l l y g i v e n her cu s t o d y of the c h i l d d u r i n g t h a t t i m e . The 

m a t e r n a l aunt's t e s t i m o n y i n d i c a t e d t h a t the mother 

i m m e d i a t e l y t r i e d t o r e g a i n c u s t o d y of the c h i l d and t h a t the 

j u v e n i l e c o u r t r e t u r n e d c u s t o d y of the c h i l d t o the mother i n 

August 2006. The m a t e r n a l aunt t e s t i f i e d t h a t the p a t e r n a l 

grandmother had a l l o w e d the mother t o v i s i t the c h i l d o n l y on 

two o c c a s i o n s d u r i n g the time t h a t the p a t e r n a l grandmother 
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had c u s t o d y of the c h i l d . 

The f a t h e r t e s t i f i e d t h a t he had a s s i s t e d h i s c o u s i n i n 

o b t a i n i n g c u s t o d y of the c h i l d i n May 2005 and t h a t , a t t h a t 

t i m e , he had agreed t o t e r m i n a t e h i s p a r e n t a l r i g h t s t o the 

c h i l d . However, he a l s o s t a t e d t h a t he had never s i g n e d 

a n y t h i n g t o t e r m i n a t e h i s p a r e n t a l r i g h t s . A l t h o u g h i t was 

c o n f i r m e d t h a t the f a t h e r was a respondent l i s t e d on h i s 

c o u s i n ' s 2005 p e t i t i o n f o r cus t o d y of the c h i l d , the f a t h e r 

s t a t e d t h a t he was not i n v o l v e d i n the c u s t o d y a c t i o n . 

A c c o r d i n g t o the f a t h e r , he saw the c h i l d e v e r y day when 

h i s c o u s i n had cus t o d y of the c h i l d and he tended t o "100% or 

more" of the c h i l d ' s needs d u r i n g t h a t time, i n c l u d i n g the 

c h i l d ' s m a t e r i a l needs, such as d i a p e r s , and the c h i l d ' s 

p h y s i c a l needs, such as f e e d i n g and b a t h i n g the c h i l d . 

However, the f a t h e r a l s o t e s t i f i e d t h a t he had been w o r k i n g i n 

H u n t s v i l l e d u r i n g t h a t c u s t o d y p r o c e e d i n g and t h a t he was home 

o n l y on the weekends. I t was u n c l e a r where the f a t h e r l i v e d 

when he came back from H u n t s v i l l e on the weekends. F u r t h e r , 

a c c o r d i n g t o the m a t e r n a l aunt, the f a t h e r was not i n v o l v e d 

w i t h the c h i l d a f t e r May 2005 because h i s c o u s i n had a 

r e s t r a i n i n g o r d e r e n t e r e d a g a i n s t him. 
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The p a t e r n a l grandmother t e s t i f i e d t h a t she had c a r e d f o r 

the c h i l d d u r i n g the f i r s t 20 months of the c h i l d ' s l i f e , even 

a f t e r the f a t h e r ' s c o u s i n , her n i e c e , was awarded cu s t o d y o f 

the c h i l d . The p a t e r n a l grandmother a d m i t t e d t h a t she had 

attempted t o i n t e r v e n e i n the 2005 cus t o d y a c t i o n i n o r d e r t o 

o b t a i n c u s t o d y o f the c h i l d , and she a d m i t t e d t h a t she had 

t r i e d t o stop the r e t u r n of the c h i l d t o the mother i n August 

2006 by f i l i n g motions a f t e r the c l o s e of t h a t c u s t o d y t r i a l . 

A f t e r the mother o b t a i n e d c u s t o d y o f the c h i l d i n August 

2006, she d i d not a l l o w the f a t h e r t o v i s i t the c h i l d . The 

f a t h e r s t a t e d t h a t the mother had a r e s t r a i n i n g o r d e r e n t e r e d 

a g a i n s t him but t h a t he would o c c a s i o n a l l y go t o the mother's 

p l a c e o f employment t o t a l k t o her. The f a t h e r s t a t e d t h a t , 

b e f o r e the mother d i s a p p e a r e d , he had not seen the c h i l d i n 16 

months. The m a t e r n a l aunt t e s t i f i e d t h a t the c h i l d d i d not 

r e c o g n i z e the f a t h e r when he came t o the m a t e r n a l aunt's home 

i n November 2007, s h o r t l y a f t e r the mother d i s a p p e a r e d , and 

t h a t the c h i l d d i d not ask about the f a t h e r . 

At the time of the mother's d i s a p p e a r a n c e i n November 

2007, the f a t h e r was l i v i n g and w o r k i n g i n G u l f Shores. When 

the f a t h e r l e a r n e d o f the mother's d i s a p p e a r a n c e , he r e t u r n e d 
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t o Walker County and asked the m a t e r n a l aunt f o r c u s t o d y of 

the c h i l d . However, the m a t e r n a l aunt e x p r e s s e d her d e s i r e t o 

keep cu s t o d y of the c h i l d u n t i l the mother was found, i n l i g h t 

o f the p r e v i o u s c u s t o d y b a t t l e between the mother and the 

f a t h e r ' s f a m i l y . The f a t h e r agreed t o a l l o w the c h i l d t o 

remain w i t h the m a t e r n a l aunt, and he a p p a r e n t l y r e t u r n e d t o 

G u l f S h o r e s . The mother was d i s c o v e r e d t o be deceased on or 

about December 11, 2007. 

A t the time o f her death, the mother had t h r e e c h i l d r e n 

w i t h t h r e e d i f f e r e n t f a t h e r s : E l . D . , who was f o u r years o l d a t 

the time o f the f i n a l h e a r i n g ; the c h i l d , who was t h r e e years 

o l d a t the time of the f i n a l h e a r i n g ; and J.D., who was two 

years o l d a t the time o f f i n a l h e a r i n g . A f t e r the mother 

d i s a p p e a r e d i n November 2007, the m a t e r n a l aunt took c u s t o d y 

of the mother's t h r e e c h i l d r e n , w i t h the p e r m i s s i o n of the 

f a t h e r s of the mother's c h i l d r e n . The m a t e r n a l aunt s t a t e d 

t h a t she was v e r y c l o s e t o the mother and t h a t she had spent 

a s i g n i f i c a n t amount of time w i t h the c h i l d b e f o r e the 

mother's d e a t h . 

The m a t e r n a l aunt, who was 29 years o l d a t the time o f 

the h e a r i n g , t e s t i f i e d t h a t she l i v e d i n a three-bedroom, two-
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and-one-half-bathroom home. She had cust o d y of her son, who 

was f i v e y e a r s o l d a t the time of the f i n a l h e a r i n g , as w e l l 

as the mother's t h r e e c h i l d r e n . Her b r o t h e r , who was 22 years 

o l d , l i v e d i n the basement of her home. The m a t e r n a l aunt 

worked Sunday through Thursday from 10:30 p.m. u n t i l 8:30 

a.m., and she h i r e d a b a b y s i t t e r t o care f o r the mother's 

c h i l d r e n and her c h i l d w h i l e she was a t work. The m a t e r n a l 

aunt's c h i l d and the mother's o l d e s t c h i l d a t t e n d e d s c h o o l , 

and the mother's two younger c h i l d r e n , i n c l u d i n g the c h i l d , 

remained a t home w i t h the m a t e r n a l aunt on weekdays. The 

r e c o r d i n d i c a t e d t h a t the b a b y s i t t e r , f r i e n d s of the m a t e r n a l 

aunt, the m a t e r n a l aunt's b r o t h e r , and the aunt and u n c l e o f 

the m a t e r n a l aunt h e l p e d the m a t e r n a l aunt c a r e f o r the 

c h i l d r e n d u r i n g the day w h i l e the m a t e r n a l aunt s l e p t . 

The m a t e r n a l aunt a d m i t t e d t h a t the f a t h e r of her c h i l d , 

T.N., was i m p r i s o n e d on drug charges a t the time o f the 

h e a r i n g . She s t a t e d t h a t she was aware o f a p r i o r drug charge 

a g a i n s t T.N., and t h a t T.N. had f r e q u e n t l y come t o her home 

b e f o r e he was i m p r i s o n e d so t h a t he c o u l d v i s i t t h e i r c h i l d . 

B e f o r e h i s i n c a r c e r a t i o n , T.N. took t h e i r c h i l d and the 

mother's o l d e s t c h i l d t o s c h o o l b e f o r e the m a t e r n a l aunt 
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r e t u r n e d from work. The m a t e r n a l aunt a l s o a d m i t t e d t h a t her 

b r o t h e r had been a r r e s t e d f o r p o s s e s s i o n of m a r i j u a n a 

a p p r o x i m a t e l y one year b e f o r e the h e a r i n g , but she t e s t i f i e d 

t h a t she had warned him t h a t i f he ever brought drugs i n t o her 

home she would not a l l o w him t o l i v e w i t h h e r . She s t a t e d 

t h a t she was t r y i n g t o h e l p her b r o t h e r because he d i d not 

have anyone e l s e t o h e l p h i m . 

On c r o s s - e x a m i n a t i o n , the m a t e r n a l aunt t e s t i f i e d t h a t 

her p e t i t i o n f o r cus t o d y of the c h i l d was based on her d e s i r e 

t o keep the mother's t h r e e c h i l d r e n i n the same h o u s e h o l d . 

She s t a t e d t h a t she d i d not b e l i e v e t h a t the f a t h e r was u n f i t , 

but she a l s o s t a t e d t h a t the c h i l d d i d not know the f a t h e r 

because the f a t h e r had not spent time w i t h the c h i l d . The 

m a t e r n a l aunt t e s t i f i e d t h a t the f a t h e r had not p r o v i d e d any 

f i n a n c i a l s u p p o r t f o r the c h i l d t o the mother a f t e r t h e i r 

r e l a t i o n s h i p ended and t h a t the f a t h e r had not p r o v i d e d any 

su p p o r t f o r the c h i l d a f t e r she was awarded pendente l i t e 

c u s t o d y of the c h i l d i n December 2007. 

The r e c o r d i n d i c a t e d t h a t the f a t h e r had been l i v i n g i n 

F l o r i d a a t some time and t h a t he had moved t o G u l f Shores 
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a p p r o x i m a t e l y 18 months b e f o r e the h e a r i n g . 4 A c c o r d i n g t o the 

f a t h e r , he had moved back i n t o h i s mother's home i n F a y e t t e 

County a p p r o x i m a t e l y two weeks b e f o r e the h e a r i n g . He s t a t e d 

t h a t h i s mother and s t e p f a t h e r were w i l l i n g t o h e l p him c a r e 

f o r the c h i l d i f he was awarded cu s t o d y of the c h i l d but t h a t 

he was a b l e t o c a r e f o r the c h i l d h i m s e l f . The p a t e r n a l 

grandmother t e s t i f i e d t h a t the f a t h e r s t a y e d a t her home o n l y 

on weekends and t h a t d u r i n g the week he s t a y e d w i t h a coworker 

i n a nother town so t h a t he c o u l d r i d e w i t h him t o work. When 

q u e s t i o n e d f u r t h e r about h i s l i v i n g a r r a n g e m e n t s , the f a t h e r 

s t a t e d t h a t , i f he were awarded cu s t o d y of the c h i l d , he would 

l i v e " f u l l - t i m e " w i t h h i s mother and s t e p f a t h e r . 

The f a t h e r t e s t i f i e d t h a t h i s d r i v e r ' s l i c e n s e was 

suspended, and he i n d i c a t e d t h a t he r e l i e d on h i s mother and 

h i s coworkers f o r t r a n s p o r t a t i o n . The f a t h e r worked as a 

mason, and he s t a t e d t h a t he had been employed " o f f and on" by 

the same company f o r 18 months. A t the time of the h e a r i n g , 

4When he was asked how l o n g he had been back i n Alabama, 
the f a t h e r r e s p o n d e d , " n o t even a y e a r - a n d - a - h a l f , " and he 
l a t e r agreed w i t h c o u n s e l ' s statement t h a t he had been back i n 
Alabama f o r 18 months. The f a t h e r was a p p a r e n t l y r e f e r r i n g t o 
h i s move from F l o r i d a t o G u l f S h o r e s , not a move from F l o r i d a 
t o the area near Walker County. 
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he earned $10 an h o u r , but he s t a t e d the he c o u l d earn more 

income once he r e t r i e v e d h i s t r a d e t o o l s from G u l f Shores. The 

f a t h e r s t a t e d t h a t he c o u l d o b t a i n h e a l t h i n s u r a n c e through 

h i s e m p l o y e r , a l t h o u g h he d i d not have i n s u r a n c e a t the time 

of the f i n a l h e a r i n g . 

The f a t h e r has another c h i l d l i v i n g i n F l o r i d a who was 

s i x y e a r s o l d a t the time of the f i n a l h e a r i n g . The f a t h e r d i d 

not pay c h i l d s u p p o r t f o r t h a t c h i l d " t h r o u g h the c o u r t s , " but 

he s t a t e d t h a t he s e n t the c h i l d money when i t was needed. The 

f a t h e r s t a t e d t h a t he had not seen h i s o t h e r c h i l d i n a few 

y e a r s and t h a t i t was d i f f i c u l t t o v i s i t her because she l i v e d 

i n c e n t r a l F l o r i d a . The f a t h e r a d m i t t e d t h a t he had had two 

d o m e s t i c - v i o l e n c e - r e l a t e d charges f i l e d a g a i n s t h i m : one by 

the mother, a l t h o u g h those charges were d r o p p e d , and one by 

the mother of h i s c h i l d who l i v e d i n F l o r i d a . The f a t h e r 

t e s t i f i e d t h a t he had p l e a d e d g u i l t y t o the d o m e s t i c - v i o l e n c e -

r e l a t e d charge i n F l o r i d a , which he d e s c r i b e d as a " t o u c h or 

s t r i k e b a t t e r y , " a l t h o u g h he l a t e r t e s t i f i e d t h a t he had 

p l e a d e d n o l o contendre t o t h a t charge. However, the f a t h e r 

a d m i t t e d t h a t he was g u i l t y of the o f f e n s e and t h a t he had 

shaken the v i c t i m and pushed her i n o r d e r t o get away from 
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her. 

When asked i f he had ever used any i l l e g a l d r u g s , the 

f a t h e r responded t h a t he had used m a r i j u a n a " e a r l i e r i n [ h i s ] 

c h i l d h o o d ... or my teenage y e a r s . " The f a t h e r s t a t e d t h a t he 

was not sure of the l a s t time he had used m a r i j u a n a , b u t he 

a d m i t t e d t h a t he c o u l d not pass a drug s c r e e n a t the time of 

the h e a r i n g because he had used m a r i j u a n a i n the 30 days 

b e f o r e the h e a r i n g . A c c o r d i n g t o the p a t e r n a l grandmother, 

the f a t h e r p o s s e s s e d a l l the s k i l l s n e c e s s a r y t o care f o r the 

c h i l d . She a d m i t t e d t h a t she was aware of the f a t h e r ' s use of 

m a r i j u a n a , but she o p i n e d t h a t m a r i j u a n a was " b e t t e r than 

b e i n g around c o c a i n e " and t h a t the c h i l d was " n o t i n danger 

w i t h m a r i j u a n a as she would be w i t h c o c a i n e . " When asked i f 

she knew t h a t the f a t h e r u sed m a r i j u a n a " p r e t t y r e g u l a r l y , " 

the p a t e r n a l grandmother responded t h a t she " t r [ i e d ] not t o 

know t h a t . " She f u r t h e r t e s t i f i e d : " I know he smokes 

[ m a r i j u a n a ] . I don't know i f i t i s j u s t s o c i a l l y or what." 

The f a t h e r ' s a t t o r n e y o b j e c t e d t o a q u e s t i o n p r e s e n t e d t o 

the f a t h e r by the m a t e r n a l aunt's a t t o r n e y r e g a r d i n g the 

number of t a t t o o s the f a t h e r had on h i s body. The j u v e n i l e 

c o u r t o v e r r u l e d the o b j e c t i o n , and the f a t h e r s t a t e d t h a t he 
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had a p p r o x i m a t e l y 70 t a t t o o s . The m a t e r n a l aunt's c o u n s e l 

q u e s t i o n e d the f a t h e r r e g a r d i n g the meaning of s e v e r a l of h i s 

t a t t o o s , i n c l u d i n g one on the f a t h e r ' s head t h a t the f a t h e r 

i d e n t i f i e d as the symbol f o r anarchy. The f a t h e r s t a t e d t h a t 

he had had a problem w i t h a u t h o r i t y when he was younger but 

t h a t he no l o n g e r had t h a t problem. The f a t h e r t e s t i f i e d t h a t 

he once worked a t a t a t t o o p a r l o r and t h a t he d i d not pay f o r 

any of h i s t a t t o o s but t h a t h i s t a t t o o s were worth "a coup l e 

of grand." 

The c h i l d ' s g u a r d i a n ad l i t e m s t a t e d on the r e c o r d t h a t 

she had r e s e r v a t i o n s about the m a t e r n a l aunt and the f a t h e r . 

The g u a r d i a n ad l i t e m q u e s t i o n e d the f a t h e r ' s s t a b i l i t y , b ut 

she d i d not b e l i e v e t h a t the m a t e r n a l aunt was a b l e t o prove 

t h a t the f a t h e r was u n f i t t o have cus t o d y of the c h i l d . 

Based on t h i s e v i d e n c e , the j u v e n i l e c o u r t e n t e r e d a 

judgment t h a t s e t f o r t h s p e c i f i c f i n d i n g s of f a c t . Some of 

those f i n d i n g s were as f o l l o w s : 

"5. That t h e r e e x i s t s a h i s t o r y of c o n f l i c t 
between the f a m i l i e s c o n c e r n i n g the cus t o d y of the 
... c h i l d 

"6. In case number JU-05-276.01 . the f a t h e r ' s 
c o u s i n , o b t a i n e d c u s t o d y of the minor c h i l d . 

"7. That d u r i n g the pendency of case number 
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JU-05-276.01, the ... [ f ] a t h e r ' s f a m i l y r e f u s e d t o 
a l l o w the ... [ m ] o t h e r , ... or her f a m i l y v i s i t a t i o n 
w i t h the minor c h i l d . 

"8. A t the c o n c l u s i o n of the l i t i g a t i o n i n s a i d 
c a s e , the [ j u v e n i l e c ] o u r t s t a t e d t h a t [ t h e f a t h e r ' s 
c o u s i n ] f a i l e d t o meet the burden of p r o o f n e c e s s a r y 
t o r e t a i n c u s t o d y . D u r i n g t h a t t r i a l i t was 
d i s c o v e r e d t h a t the ... c h i l d was a c t u a l l y l i v i n g 
w i t h the p a t e r n a l grandmother. T h i s i n f o r m a t i o n was 
c o n c e a l e d from the [ j u v e n i l e c ] o u r t and was o n l y 
r e v e a l e d through c r o s s - e x a m i n a t i o n by [ t h e mother]'s 
a t t o r n e y . 

"9. That upon l e a r n i n g t h a t the [ j u v e n i l e c ] o u r t 
r u l e d i n f a v o r of the ... [ m ] o t h e r , the ... 
[ f ] a t h e r ' s f a m i l y f i l e d s e v e r a l motions t o p r e v e n t 
the r e t u r n of the ... c h i l d t o the ... [ m ] o t h e r . 

"10. That d u r i n g the t e s t i m o n y of the [ f a t h e r ] 
i n the i n s t a n t c a s e , i t was d i s c o v e r e d t h a t the 
[ f a t h e r ] was d i s h o n e s t and not f o r t h c o m i n g w i t h the 
t r u t h . 

"11. That the [ f a t h e r ] m i s l e d the [ j u v e n i l e 
c ] o u r t i n r e g a r d s to h i s d o m i c i l e . The [ f a t h e r ] 
t e s t i f i e d t h a t he l i v e d w i t h h i s m o t h e r [ , the 
p a t e r n a l grandmother,] and t h a t she c o u l d a s s i s t him 
i n the r e a r i n g of [ t h e c h i l d ] . 

"12. That when q u e s t i o n e d on c r o s s - e x a m i n a t i o n , 
the [ f a t h e r ] a d m i t t e d t h a t he a c t u a l l y l i v e d i n 
J a s p e r w i t h a f r i e n d and o n l y went to h i s mother's 
r e s i d e n c e on the weekends. 

"13. That the [ f a t h e r ] f u r t h e r m i s l e d the 
[ j u v e n i l e c ] o u r t i n h i s t e s t i m o n y r e g a r d i n g h i s 
employment. The [ f a t h e r ] t e s t i f i e d t h a t he was 
g a i n f u l l y employed w i t h a l o n g h i s t o r y w i t h t h i s 
employer. 

"14. The [ f a t h e r ] t e s t i f i e d t h a t he had r e t u r n e d 
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to Alabama from the S t a t e of F l o r i d a 'some time ago' 
and had been w o r k i n g d u r i n g t h a t t i m e . 

"15. That when q u e s t i o n e d f u r t h e r on c r o s s -
e x a m i n a t i o n , the [ f a t h e r ] a d m i t t e d t h a t he had o n l y 
been back i n Alabama f o r a p e r i o d of two weeks and 
t h a t he had o n l y r e c e n t l y began wo r k i n g . The 
[ f a t h e r ] a l s o a d m i t t e d t h a t h i s t o o l s of h i s t r a d e 
remained i n F l o r i d a . 

"16. T h e r e f o r e , the [ f a t h e r ] has no permanent 
r e s i d e n c e and an u n r e l i a b l e work h i s t o r y and 
q u e s t i o n a b l e p r e s e n t employment. 

"  

"19. That when q u e s t i o n e d the [ f a t h e r ] t e s t i f i e d 
t h a t he had used m a r i [ j ] u a n a i n the p a s t , but not 
f o r some time. T h i s statement was, as was a l a r g e 
p o r t i o n of h i s t e s t i m o n y , u n t r u e . Upon f u r t h e r 
q u e s t i o n i n g and the p o s s i b i l i t y of a drug t e s t , the 
[ f a t h e r ] t e s t i f i e d t h a t he c o u l d not pass a drug 
t e s t and t h a t he would t e s t p o s i t i v e f o r 
m a r i [ j ] u a n a . 

"20. That upon f u r t h e r q u e s t i o n i n g c o n c e r n i n g 
i l l e g a l drug u s e , the [ f a t h e r ] t e s t i f i e d t h a t he 
smoked m a r i [ j ] u a n a d a i l y . 

"21. The [ f a t h e r ] has f a i l e d t o e s t a b l i s h even 
the most b a s i c r e l a t i o n s h i p w i t h [the c h i l d ] . The 
[ f a t h e r ] t e s t i f i e d t h a t he has f a i l e d t o p r o v i d e any 
monetary s u p p o r t f o r h i s daughter d u r i n g her l i f e . 

"22. The [ f a t h e r ] has f a i l e d t o m a i n t a i n any 
type of r e l a t i o n s h i p w i t h [the c h i l d ] . There has 
been no c o n t a c t between him and the ... c h i l d . The 
[ f a t h e r ] t e s t i f i e d t h a t he has l i v e d i n the S t a t e of 
F l o r i d a f o r a p e r i o d of years w i t h another woman and 
her c h i l d r e n . The [ f a t h e r ] was c o n v i c t e d of a 'Touch 
or S t r i k e ' o f f e n s e i n F l o r i d a and was r e q u i r e d t o 
complete anger management c l a s s e s as a r e s u l t of 
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s a i d c o n v i c t i o n . The [ f a t h e r ] was charged w i t h a 
s i m i l a r charge i n Alabama whereby he was charged 
w i t h Domestic V i o l e n c e . The v i c t i m was ... the ... 
mother but she dropped the charges. 

II 

"25. The [ f a t h e r ] i s not i n t e r e s t e d i n the 
cus t o d y of t h i s c h i l d . The [ f a t h e r ] wishes t o a v o i d 
any o b l i g a t i o n of c h i l d s u p p o r t and i s o n l y 
p a r t i c i p a t i n g i n t h i s case f o r the p a t e r n a l 
grandmother. The [ f a t h e r ] ' s extended f a m i l y i s 
p l a y i n g a l a r g e r o l e i n the p u r s u i t of c u s t o d y . " 

Based on i t s f i n d i n g s of f a c t , the j u v e n i l e c o u r t h e l d 

t h a t the f a t h e r was " u n f i t and t h a t he had v o l u n t a r i l y 

f o r f e i t e d h i s p l a c e as the f i t and p r o p e r p e r s o n t o have 

c u s t o d y " of the c h i l d based on 

" [ ( 1 ) ] h i s l a c k of e s t a b l i s h i n g any h i n t of a 
r e l a t i o n s h i p w i t h the ... c h i l d [ ; ( 2 ) ] h i s r e f u s a l 
t o f i n a n c i a l l y s u p p o r t [the] ... c h i l d [ ; ( 3 ) ] ... 
h i s misconduct stemming from h i s b e i n g charged and 
c o n v i c t e d of domestic v i o l e n c e [ ; ( 4 ) h i s ] p r o l i f i c 
i l l e g a l drug use[;] and [(5)] h i s p l a c i n g h i s own 
i n t e r e s t s and d e s i r e s above t h a t of [the c h i l d ] . " 

On a p p e a l , the f a t h e r argues t h a t some of the j u v e n i l e 

c o u r t ' s s p e c i f i c f i n d i n g s of f a c t were unsupported by e v i d e n c e 

i n the r e c o r d and t h a t the j u v e n i l e c o u r t e r r e d by r e l y i n g on 

those erroneous f i n d i n g s t o s u p p o r t i t s judgment f i n d i n g him 
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u n f i t . 5 In r e v i e w i n g the p r o p r i e t y of a judgment t h a t awards 

cus t o d y of a c h i l d t o a nonparent o v e r a n a t u r a l p a r e n t , we 

must c o n s i d e r t h a t 

"Alabama law r e q u i r e s t h a t a nonparent may overcome 
a n a t u r a l p a r e n t ' s prima f a c i e r i g h t t o cu s t o d y of 
h i s or her c h i l d o n l y by adducing c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t the p a r e n t has e i t h e r 
v o l u n t a r i l y f o r f e i t e d the r i g h t t o c u s t o d y o r has 
n e g l e c t e d the c h i l d t o a degree t h a t r enders the 
p a r e n t u n f i t t o be e n t r u s t e d w i t h the c h i l d ' s c a r e . " 

J.W. v. D.W., 835 So. 2d 206, 210 ( A l a . C i v . App. 2002) 

( c i t i n g Ex p a r t e T e r r y , 494 So. 2d 628, 632 ( A l a . 1986)). 

Our s t a n d a r d of r e v i e w i s w e l l s e t t l e d : 

"'"[W]hen a t r i a l c o u r t hears ore 
tenus t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d 
f a c t s are presumed c o r r e c t and i t s judgment 
based on those f i n d i n g s w i l l not be 
r e v e r s e d u n l e s s the judgment i s p a l p a b l y 
erroneous or m a n i f e s t l y u n j u s t . " P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002). 
"'The presumption of c o r r e c t n e s s , however, 
i s r e b u t t a b l e and may be overcome where 
t h e r e i s i n s u f f i c i e n t e v i d e n c e p r e s e n t e d t o 
the t r i a l c o u r t t o s u s t a i n i t s judgment.'" 
Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 
So. 2d 77, 79 ( A l a . 1985)). 

5The f a t h e r argues t h a t p a r t s of the j u v e n i l e c o u r t ' s 
s p e c i f i c f i n d i n g s of f a c t i n paragraphs 6, 7, 8, 9, 11, 12, 
13, 14, 15, 16, 19, 20, 21, and 22 are unsupported by e v i d e n c e 
i n the r e c o r d . The f a t h e r has not c h a l l e n g e d the j u v e n i l e 
c o u r t ' s f i n d i n g t h a t the e v i d e n c e demonstrated t h a t the f a t h e r 
p l a c e d h i s own i n t e r e s t s and d e s i r e s above the c h i l d ' s . 
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" F a d a l l a v. F a d a l l a , 929 So. 2d 429, 433 ( A l a . 
2005). 'Under the ore tenus s t a n d a r d , the judgment 
of the t r i a l c o u r t may not be d i s t u r b e d u n l e s s i t s 
f i n d i n g s are " ' c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 
e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t the g r e a t 
weight of the e v i d e n c e . ' " ' Fowler v. Johnson, 961 
So. 2d 122, 129 ( A l a . 2006) ( q u o t i n g P o l l a r d v. Unus  
Props., LLC, 902 So. 2d 18, 23 ( A l a . 2004), q u o t i n g 
i n t u r n American Petroleum E q u i p . & C o n s t r . , I n c . v.  
Fancher, 708 So. 2d 129, 132 ( A l a . 1 9 9 7 ) ) . " 

Water Works & S a n i t a r y Sewer Bd. of C i t y of Montgomery v. 

P a r k s , 977 So. 2d 440, 443-44 ( A l a . 2007). Furthermore, " [ i ] t 

i s the p r o v i n c e of the t r i a l c o u r t s t o e s t i m a t e the 

c r e d i b i l i t y of w i t n e s s e s , and i f a t r i a l c o u r t c o n c l u d e s t h a t 

a w i t n e s s was w i l l f u l l y u n t r u t h f u l , t h a t c o u r t may d i s r e g a r d 

any or a l l of t h a t w i t n e s s ' s t e s t i m o n y . " Summers v. Summers, 

[Ms. 2080457, A p r i l 30, 2010] So. 3d , ( A l a . C i v . 

App. 2010). 

C o n s i d e r i n g the s p e c i f i c f i n d i n g s of f a c t i n the 

judgment, i t appears t h a t the j u v e n i l e c o u r t b e l i e v e d t h a t the 

f a t h e r was w i l l f u l l y u n t r u t h f u l about a t l e a s t one i s s u e -¬

h i s usage of m a r i j u a n a . A c c o r d i n g l y , the j u v e n i l e c o u r t was 

j u s t i f i e d i n d i s r e g a r d i n g any p a r t or a l l of the f a t h e r ' s 

t e s t i m o n y . W i t h t h a t premise i n mind, we w i l l determine 

whether the j u v e n i l e c o u r t ' s f i n d i n g s of f a c t , and i t s 

judgment d e c l a r i n g the f a t h e r t o be u n f i t , are so u n s u p p o r t e d 
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by the e v i d e n c e t h a t r e v e r s a l of the judgment i s r e q u i r e d . 

F i r s t , we w i l l address the j u v e n i l e c o u r t ' s f i n d i n g t h a t 

the f a t h e r f a i l e d t o " e s t a b l i s h [ ] any h i n t of a r e l a t i o n s h i p " 

w i t h the c h i l d . The f a t h e r argues t h a t he p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t he saw the c h i l d e v e r y day f o r the f i r s t 20 

months of the c h i l d ' s l i f e , t h a t he c a r e d f o r the c h i l d w h i l e 

she was i n the c u s t o d y of h i s c o u s i n , and t h a t the mother 

r e f u s e d t o a l l o w the f a t h e r t o see the c h i l d a f t e r she g a i n e d 

c u s t o d y of the c h i l d i n August 2006. We agree t h a t the 

e v i d e n c e i n d i c a t e d t h a t the f a t h e r had e s t a b l i s h e d a 

r e l a t i o n s h i p w i t h the c h i l d a f t e r her b i r t h i n December 2004, 

but the e v i d e n c e r e g a r d i n g the f a t h e r ' s r o l e i n c a r i n g f o r the 

c h i l d a f t e r h i s c o u s i n was awarded cu s t o d y was d i s p u t e d . 

A l t h o u g h the f a t h e r s t a t e d t h a t he saw the c h i l d e v e r y day, he 

a l s o t e s t i f i e d t h a t he was w o r k i n g out of town d u r i n g t h a t 

time, and the m a t e r n a l aunt t e s t i f i e d t h a t the f a t h e r ' s c o u s i n 

had a r e s t r a i n i n g o r d e r e n t e r e d a g a i n s t him. R e g a r d l e s s , 

t h e r e was c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t the 

f a t h e r had not m a i n t a i n e d whatever r e l a t i o n s h i p he had 

e s t a b l i s h e d w i t h the c h i l d . Between August 2006 and December 

2007, the f a t h e r had not seen or o t h e r w i s e c o n t a c t e d the 
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c h i l d . The e v i d e n c e i n d i c a t e d t h a t the mother had not a l l o w e d 

the f a t h e r t o v i s i t the c h i l d a f t e r August 2006, but the 

f a t h e r had not taken any l e g a l a c t i o n t h a t would have e n a b l e d 

him t o m a i n t a i n a r e l a t i o n s h i p w i t h the c h i l d . A l t h o u g h the 

j u v e n i l e c o u r t ' s f i n d i n g of f a c t would have been more a c c u r a t e 

i f i t had s t a t e d t h a t the f a t h e r had f a i l e d t o " m a i n t a i n " a 

r e l a t i o n s h i p w i t h the c h i l d (as the j u v e n i l e c o u r t s t a t e d i n 

p a ragraph 22 of the judgment), we conclude t h a t the j u v e n i l e 

c o u r t ' s f i n d i n g t h a t the f a t h e r f a i l e d t o e s t a b l i s h a 

r e l a t i o n s h i p w i t h the c h i l d i s s u b s t a n t i a l l y i n conformance 

w i t h the e v i d e n c e p r e s e n t e d a t the ore tenus h e a r i n g . 

Next, the f a t h e r argues t h a t the e v i d e n c e d i d not s u p p o r t 

the j u v e n i l e c o u r t ' s c o n c l u s i o n t h a t he r e f u s e d t o f i n a n c i a l l y 

s u p p o r t the c h i l d . The f a t h e r a g a i n p o i n t s t o e v i d e n c e 

i n d i c a t i n g t h a t he tended t o a l l the c h i l d ' s needs w h i l e h i s 

c o u s i n had c u s t o d y of the c h i l d . Even i f the j u v e n i l e c o u r t 

b e l i e v e d the f a t h e r ' s t e s t i m o n y i n t h i s r e g a r d , i t was 

u n d i s p u t e d t h a t the f a t h e r had not p r o v i d e d any s u p p o r t f o r 

the c h i l d t o the mother a f t e r August 2006 and t h a t he had not 

p r o v i d e d any s u p p o r t f o r the c h i l d t o the m a t e r n a l aunt a f t e r 

she g a i n e d pendente l i t e c u s t o d y of the c h i l d . There was no 
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i n d i c a t i o n t h a t the f a t h e r was f i n a n c i a l l y unable t o s u p p o r t 

the c h i l d . A c c o r d i n g l y , we conclude t h a t t h e r e was c l e a r and 

c o n v i n c i n g e v i d e n c e t o s u p p o r t the j u v e n i l e c o u r t ' s c o n c l u s i o n 

t h a t the f a t h e r had f a i l e d t o f i n a n c i a l l y s u p p o r t the c h i l d . 

The f a t h e r next argues t h a t t h e r e was i n s u f f i c i e n t 

e v i d e n c e t o s u p p o r t a f i n d i n g t h a t he was charged and 

c o n v i c t e d of domestic v i o l e n c e . We agree w i t h the f a t h e r t h a t 

t h e r e was no e v i d e n c e t o s u p p o r t the j u v e n i l e c o u r t ' s f i n d i n g 

i n p a r a g r a p h 22 of the judgment t h a t the f a t h e r was r e q u i r e d 

t o a t t e n d anger-management c l a s s e s as a r e s u l t of h i s "touch 

or s t r i k e " c o n v i c t i o n i n F l o r i d a . The f a t h e r argues t h a t 

because he p l e a d e d n o l o contendre t o the touch or s t r i k e 

charge i n F l o r i d a , we cannot c o n s i d e r t h a t c o n v i c t i o n t o prove 

the f a c t t h a t he committed the o f f e n s e u n d e r l y i n g the 

c o n v i c t i o n , c i t i n g McNair v. S t a t e , 653 So. 2d 320, 327 ( A l a . 

Crim. App. 1992). A l t h o u g h t h a t premise may be t r u e , i t does 

not r e q u i r e us t o conclude t h a t the j u v e n i l e c o u r t e r r o n e o u s l y 

d e t ermined t h a t the f a t h e r had been charged and c o n v i c t e d of 

domestic v i o l e n c e . F i r s t , i t was u n d i s p u t e d t h a t the f a t h e r 

had been charged w i t h a touch or s t r i k e b a t t e r y i n v o l v i n g the 

mother of h i s o l d e r c h i l d . The f a t h e r i n i t i a l l y t e s t i f i e d 
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t h a t he had p l e a d e d g u i l t y t o the t o u c h or s t r i k e charge i n 

F l o r i d a and t h a t he was g u i l t y of the t o u c h or s t r i k e charge 

f i l e d a g a i n s t him by the mother of h i s o t h e r c h i l d because he 

had pushed the v i c t i m . T h e r e f o r e , based on the f a t h e r ' s 

t e s t i m o n y , the j u v e n i l e c o u r t c o u l d have c o n c l u d e d t h a t the 

f a t h e r had been charged and c o n v i c t e d of a d o m e s t i c - v i o l e n c e 

o f f e n s e . 

F i n a l l y , the f a t h e r argues t h a t the e v i d e n c e d i d not 

s u p p o r t the j u v e n i l e c o u r t ' s f i n d i n g t h a t he was a p r o l i f i c 

drug u s e r . The f a t h e r argues t h a t t h e r e was no e v i d e n c e 

p r e s e n t e d t o s u p p o r t the j u v e n i l e c o u r t ' s c o n c l u s i o n i n 

p a ragraph 20 of the judgment t h a t the f a t h e r smoked m a r i j u a n a 

d a i l y . A l t h o u g h the j u v e n i l e c o u r t , i n o r d e r t o d e c i d e the 

i s s u e of custody, was " ' i n the b e t t e r p o s i t i o n t o e v a l u a t e the 

c r e d i b i l i t y of the w i t n e s s e s ... and ... t o c o n s i d e r a l l of 

the e v i d e n c e , as w e l l as the many i n f e r e n c e s t h a t may be drawn 

from t h a t e v i d e n c e , ' " Ex p a r t e P a t r o n a s , 693 So. 2d 473, 475 

( A l a . 1997) ( q u o t i n g Ex p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 

1994)), i n f e r e n c e s drawn from the e v i d e n c e must be r e a s o n a b l e . 

We agree w i t h the f a t h e r t h a t the e v i d e n c e p r e s e n t e d does not 

s u p p o r t a f i n d i n g t h a t the f a t h e r smoked m a r i j u a n a d a i l y o r 
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t h a t he was a " p r o l i f i c " drug u s e r . However, t h e r e was c l e a r 

and c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t the f a t h e r had smoked 

m a r i j u a n a w i t h i n 30 days of the h e a r i n g , and the j u v e n i l e 

c o u r t c o u l d have drawn a r e a s o n a b l e i n f e r e n c e from the 

p a t e r n a l grandmother's t e s t i m o n y t h a t the f a t h e r used 

m a r i j u a n a . 

The s p e c i f i c f i n d i n g s of f a c t i n the judgment i n d i c a t e 

t h a t the j u v e n i l e c o u r t b e l i e v e d t h a t the f a t h e r had been 

w i l l f u l l y u n t r u t h f u l r e g a r d i n g h i s d o m i c i l e , b ut the f a t h e r 

argues on a p p e a l t h a t he answered the q u e s t i o n s p r e s e n t e d t o 

him about where he l i v e d t r u t h f u l l y . The f a t h e r t e s t i f i e d 

t h a t he l i v e d w i t h the p a t e r n a l grandmother and her husband, 

but i t was l a t e r r e v e a l e d t h a t the f a t h e r " l i v e d " a t the 

p a t e r n a l grandmother's home o n l y on the weekends. Even i f the 

f a t h e r c o n s i d e r e d the p a t e r n a l grandmother's home t o be h i s 

"home," we agree t h a t i t was m i s l e a d i n g f o r the f a t h e r t o 

t e s t i f y t h a t he l i v e d w i t h the p a t e r n a l grandmother a t the 

time of the h e a r i n g when, i n a c t u a l i t y , he spent o n l y two of 

seven days of the week a t the p a t e r n a l grandmother's home. 

There was a l s o some c o n f u s i o n about how l o n g the f a t h e r 

had been l i v i n g and w o r k i n g i n the Walker County a r e a . When 

24 



2091203 

the f a t h e r t e s t i f i e d t h a t he had been back i n Alabama f o r 18 

months, and t h a t he had been wo r k i n g f o r the same employer 

" o f f and on" f o r 18 months, the j u v e n i l e c o u r t u n d e r s t o o d the 

f a t h e r t o t e s t i f y t h a t he had been l i v i n g and wor k i n g i n the 

Walker County a r e a f o r a p p r o x i m a t e l y 18 months b e f o r e the 

h e a r i n g . However, i t l a t e r became c l e a r t h a t the f a t h e r moved 

t o G u l f Shores when he moved back t o Alabama and t h a t he had 

been l i v i n g and wor k i n g i n the Walker County area f o r o n l y two 

weeks b e f o r e the h e a r i n g . The f a t h e r ' s t e s t i m o n y on t h i s 

s u b j e c t was c o n f u s i n g , i f not m i s l e a d i n g . 

The f a t h e r a l s o t a k e s i s s u e w i t h the f i n d i n g s of f a c t 

found i n paragraphs s i x through n i n e of the judgment, which 

d i s c u s s e d the p r i o r c u s t o d y p r o c e e d i n g f i l e d by the f a t h e r ' s 

c o u s i n . Most of the i n f o r m a t i o n r e g a r d i n g t h a t p r o c e e d i n g was 

taken from the p a t e r n a l grandmother's t e s t i m o n y . However, t o 

the e x t e n t t h a t any p a r t of the f i n d i n g s of f a c t i n those 

paragraphs i s unsupported by the ev i d e n c e p r e s e n t e d a t the ore 

tenus h e a r i n g , the e r r o r was harmless because i t had no 

b e a r i n g on the f a t h e r ' s f i t n e s s t o care f o r the c h i l d a t the 

time of the h e a r i n g . 

We have t h o r o u g h l y r e v i e w e d the r e c o r d on appea l and the 
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s p e c i f i c f i n d i n g s of f a c t made by the j u v e n i l e c o u r t i n i t s 

judgment, and we cannot conclude t h a t the judgment, as a 

whole, i s so u n s upported by the e v i d e n c e t h a t i t must be 

r e v e r s e d . D e s p i t e the e x i s t e n c e of some e r r o r s i n the 

f i n d i n g s of f a c t , our r e v i e w of the r e c o r d r e v e a l s t h a t t h e r e 

was c l e a r and c o n v i n c i n g e v i d e n c e t o s u p p o r t the j u v e n i l e 

c o u r t ' s c o n c l u s i o n t h a t the f a t h e r was u n f i t t o be e n t r u s t e d 

w i t h the c a r e and u p b r i n g i n g of the c h i l d a t the time of the 

h e a r i n g . The r e c o r d i n d i c a t e d t h a t , a t the time the m a t e r n a l 

aunt p e t i t i o n e d f o r c u s t o d y of the c h i l d , the f a t h e r had not 

seen the c h i l d i n a t l e a s t 16 months and t h a t the f a t h e r had 

not m a i n t a i n e d a r e l a t i o n s h i p w i t h the c h i l d d u r i n g h i s 

absence from her l i f e . See Ex p a r t e A.M.B., 4 So. 3d 472, 478 

( A l a . 2008) ( n o t i n g the mother's f a i l u r e t o v i s i t the c h i l d as 

a f a c t o r t o s u p p o r t a d e t e r m i n a t i o n of her u n f i t n e s s ) . 

Furthermore, a t the time of the f i n a l h e a r i n g , the e v i d e n c e 

i n d i c a t e d t h a t the f a t h e r had not p r o v i d e d f i n a n c i a l s u p p o r t 

f o r the c h i l d i n almost two y e a r s , t h a t the f a t h e r c o u l d not 

pass a drug s c r e e n , and t h a t the f a t h e r would have t o r e l y on 

the p a t e r n a l grandmother i n o r d e r t o p r o p e r l y c a r e f o r the 

c h i l d . Indeed, the r e c o r d a l s o i n d i c a t e d t h a t the f a t h e r had 
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never been s o l e l y r e s p o n s i b l e f o r the care of the c h i l d . See 

Ex p a r t e G.C., 924 So. 2d 651, 660 ( A l a . 2005) ( i n d e t e r m i n i n g 

whether a p a r e n t i s f i t f o r cu s t o d y of a c h i l d , a c o u r t must 

c o n s i d e r "whether the p a r e n t i s f i t t o have the c a r e , c u s t o d y , 

and c o n t r o l o f , t h a t i s , the t o t a l r e s p o n s i b i l i t y f o r , the 

c h i l d " ) ; b ut see Ex p a r t e A.M.B., 4 So. 3d a t 478 ( s t a t i n g 

t h a t , " i n the a b s t r a c t , a p a r e n t ' s r e l i a n c e on o t h e r s , 

p a r t i c u l a r l y f a m i l y , f o r su p p o r t i s not, i n and of i t s e l f , 

d e t e r m i n a t i v e of the p a r e n t ' s u n f i t n e s s " ) . 

In A.M.B. v. R.B.B., 4 So. 3d 468, 471 ( A l a . C i v . App. 

2007), t h i s c o u r t , a f f i r m i n g a judgment t h a t found a mother t o 

be u n f i t , s t a t e d : 

" U n f i t n e s s t h a t w a r r a n t s a cust o d y award t o a 
nonparent i s not d e f i n e d s o l e l y as a c t i v e n e g l e c t or 
abuse. R a t h e r , a d e t e r m i n a t i o n of u n f i t n e s s i s 
g e n e r a l l y based upon the t o t a l i t y of the evi d e n c e 
and i s o f t e n e v i d e n c e d by an u n w i l l i n g n e s s on the 
p a r t of a p a r e n t t o put the c h i l d ' s b e s t i n t e r e s t s 
ahead of the p a r e n t ' s own d e s i r e s . " 

As n o t e d above, the j u v e n i l e c o u r t found t h a t the f a t h e r 

had p l a c e d h i s own i n t e r e s t s and d e s i r e s above the c h i l d ' s , 

and the f a t h e r d i d not c h a l l e n g e t h a t f i n d i n g . C o n s i d e r i n g 

the t o t a l i t y of the ev i d e n c e i n the r e c o r d , we f i n d c l e a r and 

c o n v i n c i n g e v i d e n c e t o su p p o r t the j u v e n i l e c o u r t ' s judgment 
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f i n d i n g the f a t h e r u n f i t t o be e n t r u s t e d w i t h the care of the 

c h i l d . A c c o r d i n g l y , we a f f i r m t h a t a s p e c t of the judgment. 

Next, the f a t h e r argues t h a t the j u v e n i l e c o u r t ' s 

c o n s i d e r a t i o n of h i s p h y s i c a l appearance m e r i t s r e v e r s a l of 

the c u s t o d y d e t e r m i n a t i o n i n f a v o r of the m a t e r n a l aunt. The 

f a t h e r c i t e s the j u v e n i l e c o u r t ' s i n t e r e s t i n the number of 

and the meaning of h i s t a t t o o s d u r i n g the h e a r i n g and a 

p o r t i o n of the judgment, wherein the j u v e n i l e c o u r t s t a t e d : 

"[T]he [ j u v e n i l e c ] o u r t o n l y has the o p p o r t u n i t y t o 
have a g l i m p s e i n t o one's person d u r i n g a t r i a l and 
must make a judgment r e g a r d i n g t h a t person's f i t n e s s 
f o r c ustody. The [ j u v e n i l e c ] o u r t f e e l s t h a t you 
have to l o o k a t the person as a whole i n making t h i s 
d e t e r m i n a t i o n . The [ j u v e n i l e c ] o u r t t a k e s i n t o 
c o n s i d e r a t i o n a p a r t y ' s p h y s i c a l appearance as one 
p i e c e of t h i s p u z z l e . " 

The judgment f u r t h e r s t a t e d t h a t the appearance of the 

f a t h e r spoke "volumes" t o the j u v e n i l e c o u r t , and the judgment 

d e s c r i b e d the p h y s i c a l appearance of the f a t h e r on the day of 

the h e a r i n g , i n c l u d i n g h i s c l o t h i n g , h i s t a t t o o s , and h i s body 

p i e r c i n g . In s u p p o r t of h i s argument t h a t the j u v e n i l e 

c o u r t ' s c o n s i d e r a t i o n of h i s p h y s i c a l appearance m e r i t s 

r e v e r s a l of the c u s t o d y d e t e r m i n a t i o n , the f a t h e r c i t e s 

J e n n i n g s v. J e n n i n g s , 490 So. 2d 10, 13 ( A l a . C i v . App. 1986), 

wherein t h i s c o u r t acknowledged t h a t " p r i v a t e b i a s e s and 
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s o c i a l p r e s s u r e s are i m p e r m i s s i b l e c o n s i d e r a t i o n f o r removal 

of a c h i l d from the c u s t o d y of a p a r e n t . " In J e n n i n g s , t h i s 

c o u r t a f f i r m e d an award of c u s t o d y of a c h i l d t o a husband 

p u r s u a n t t o a d i v o r c e p r o c e e d i n g . I d . In t h a t case, the t r i a l 

c o u r t had been aware t h a t the w i f e had begun d a t i n g a man of 

a d i f f e r e n t r a c e , b u t , i n awarding c u s t o d y of the c h i l d t o the 

husband, the t r i a l c o u r t had s t a t e d t h a t " ' [ n ] e i t h e r r a c i a l 

p r e j u d i c e s nor s o c i a l c o n s i d e r a t i o n s have been p r o v e d nor has 

any such c o n s i d e r a t i o n had any b e a r i n g on t h i s d e c r e e . ' " I d . 

( q u o t i n g t r i a l c o u r t ' s judgment). 

D u r i n g the h e a r i n g , when the m a t e r n a l aunt's c o u n s e l 

asked the f a t h e r about h i s t a t t o o s , the j u v e n i l e - c o u r t judge 

s t a t e d , i n response the f a t h e r ' s c o u n s e l ' s o b j e c t i o n : 

" W e l l , you know, the Court o n l y g e t s a l i m i t e d 
snapshot of p e o p l e i n t h e i r l i v e s . I've n o t i c e d a l s o 
t h a t [the f a t h e r ] has numerous t a t t o o s , and i f [the 
m a t e r n a l aunt's c o u n s e l ] hadn't asked him how many 
he had, I was g o i n g t o . And I was a l s o g o i n g t o ask 
him what some of them meant because, q u i t e f r a n k l y , 
what we a d v e r t i s e on our b o d i e s are something t h a t 
we g e n e r a l l y care v e r y s t r o n g l y about. So, I t h i n k 
i t ' s k i n d of an eye i n t o t h e i r p e r s o n a l i t i e s so I'd 
l i k e t o f i n d out a l i t t l e b i t about him." 

We agree t h a t , g e n e r a l l y s p e a k i n g , a p a r t y ' s p h y s i c a l 

appearance, i n c l u d i n g the type of c l o t h i n g the p a r t y i s 

w e a ring and the e x i s t e n c e of t a t t o o s and body p i e r c i n g , i s 
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i r r e l e v a n t t o the d e t e r m i n a t i o n of c u s t o d y of a c h i l d . 

However, we cannot d i s a g r e e t h a t messages d i s p l a y e d by a p a r t y 

on h i s or her p e r s o n may r e v e a l p e r t i n e n t e v i d e n c e about the 

c h a r a c t e r of a p a r t y s e e k i n g c u s t o d y . See Ex p a r t e Devine, 

398 So. 2d 686, 696 ( A l a . 1981) ( l i s t i n g the c h a r a c t e r of the 

p a r t y s e e k i n g c u s t o d y as a p e r t i n e n t f a c t o r i n d e t e r m i n i n g 

what c u s t o d i a l arrangement would s e r v e the b e s t i n t e r e s t s of 

the c h i l d ) . 

A f t e r a c a r e f u l r e v i e w of the e n t i r e r e c o r d on a p p e a l , we 

do not b e l i e v e t h a t the j u v e n i l e c o u r t ' s c o n s i d e r a t i o n of the 

f a t h e r ' s p h y s i c a l appearance as "one p i e c e of the p u z z l e " t o 

determine the f a t h e r ' s f i t n e s s mandates a r e v e r s a l of the 

j u v e n i l e c o u r t ' s c u s t o d y d e t e r m i n a t i o n . I t i s c l e a r from the 

r e c o r d t h a t the j u v e n i l e c o u r t d i d not base i t s d e t e r m i n a t i o n 

of the f a t h e r ' s f i t n e s s s o l e l y on h i s p h y s i c a l appearance, 

and, as d i s c u s s e d above, the r e c o r d c o n t a i n s c l e a r and 

c o n v i n c i n g e v i d e n c e of the f a t h e r ' s u n f i t n e s s w i t h o u t 

c o n s i d e r a t i o n of h i s p h y s i c a l appearance. Thus, to the e x t e n t 

t h a t i t was e r r o r t o c o n s i d e r the f a t h e r ' s p h y s i c a l 

appearance, the e r r o r was harmless because t h e r e was o t h e r 

e v i d e n c e t o s u p p o r t the j u v e n i l e c o u r t ' s c o n c l u s i o n t h a t the 
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f a t h e r was u n f i t t o have cus t o d y of the c h i l d a t the time of 

the h e a r i n g . 

The f a t h e r has not argued on ap p e a l t h a t the award of 

custo d y t o the m a t e r n a l aunt does not serve the b e s t i n t e r e s t s 

of the c h i l d . See T.T.T. v. R.H., 999 So. 2d 544, 557 ( A l a . 

C i v . App. 2008) ( n o t i n g t h a t , a f t e r a nonparent has overcome 

a n a t u r a l p a r e n t ' s prima f a c i e r i g h t t o cust o d y of h i s o r her 

c h i l d , the j u v e n i l e c o u r t must make a cust o d y d e t e r m i n a t i o n 

based on the b e s t i n t e r e s t s of the c h i l d ) . A c c o r d i n g l y , the 

j u v e n i l e c o u r t ' s judgment awarding the m a t e r n a l aunt c u s t o d y 

of the c h i l d i s due t o be a f f i r m e d . 

F i n a l l y , the f a t h e r argues t h a t the j u v e n i l e c o u r t 

exceeded i t s d i s c r e t i o n by f a i l i n g t o award him " l i b e r a l " 

v i s i t a t i o n w i t h the c h i l d . 

"'The d e t e r m i n a t i o n of p r o p e r v i s i t a t i o n ... i s 
w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t , and 
t h a t c o u r t ' s d e t e r m i n a t i o n s h o u l d not be r e v e r s e d 
absent a showing of an abuse of d i s c r e t i o n . ' Ex  
p a r t e B l a n d , 796 So. 2d 340 ( A l a . 2000). '[C]ases i n 
Alabama have c o n s i s t e n t l y h e l d t h a t the p r i m a r y 
c o n s i d e r a t i o n i n s e t t i n g v i s i t a t i o n r i g h t s i s the 
b e s t i n t e r e s t s and w e l f a r e of the c h i l d . 
F u rthermore, each c h i l d v i s i t a t i o n case must be 
d e c i d e d on i t s own f a c t s and c i r c u m s t a n c e s . ' Fanning  
v. Fanning, 504 So. 2d 737, 739 ( A l a . C i v . App. 
1987) ( c i t a t i o n s o m i t t e d ) . 'When the i s s u e of 
v i s i t a t i o n i s det e r m i n e d a f t e r o r a l p r o c e e d i n g s , the 
t r i a l c o u r t ' s d e t e r m i n a t i o n of the i s s u e w i l l not be 
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d i s t u r b e d absent an abuse of d i s c r e t i o n o r a showing 
t h a t i t i s p l a i n l y i n e r r o r . Andrews v. Andrews, 520 
So. 2d 512 ( A l a . C i v . App. 1987).' Dominick v.  
Dominick, 622 So. 2d 402, 403 ( A l a . C i v . App. 
1993)." 

K.L.U. v. M.C., 809 So. 2d 837, 840-41 ( A l a . C i v . App. 2001). 

The f a t h e r argues t h a t the j u v e n i l e c o u r t ' s f a i l u r e t o 

award him l i b e r a l v i s i t a t i o n w i t h the c h i l d e f f e c t i v e l y 

t e r m i n a t e d h i s p a r e n t a l r i g h t s t o the c h i l d . We d i s a g r e e . 

T h i s c o u r t , i n K.C. v. J e f f e r s o n County Department of Human 

Resources, [Ms. 2090454, J u l y 23, 2010] So. 3d , 

( A l a . C i v . App. 2010), r e j e c t e d an argument made by a n a t u r a l 

p a r e n t t h a t "a judgment p l a c i n g a c h i l d w i t h a r e l a t i v e 

c u s t o d i a n and p r o v i d i n g f o r v i s i t a t i o n w i t h a n a t u r a l p a r e n t 

i s e q u i v a l e n t t o a judgment t e r m i n a t i n g t h a t p a r e n t ' s p a r e n t a l 

r i g h t s . " As we noted i n K.C., the n a t u r a l p a r e n t , i n t h i s 

case the f a t h e r , r e t a i n s " r e s i d u a l r i g h t s and r e s p o n s i b i l i t i e s 

i n and t o the c h i l d , i n c l u d i n g the r i g h t t o c o n t i n u e d 

v i s i t a t i o n and the r e s p o n s i b i l i t y of su p p o r t So. 3d 

a t ( c i t i n g § 12-15-102(23), A l a . Code 1975, a p r o v i s i o n i n 

the new Alabama J u v e n i l e J u s t i c e A c t , § 12-15-101 e t seq., 

A l a . Code 1975; but see former A l a . Code 1975, § 12-15-1(24), 

which was s u b s t a n t i a l l y s i m i l a r t o § 12-15-102(23)). 
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To s u p p o r t h i s argument t h a t the j u v e n i l e c o u r t exceeded 

i t s d i s c r e t i o n by awarding him v i s i t a t i o n w i t h the c h i l d o n l y 

e v e r y o t h e r weekend of each month, the f a t h e r p o i n t s t o 

e v i d e n c e i n d i c a t i n g t h a t the m a t e r n a l aunt agreed t h a t the 

c h i l d s h o u l d have a r e l a t i o n s h i p w i t h the f a t h e r . However, i t 

appears t h a t the j u v e n i l e c o u r t c o n s i d e r e d t h a t e v i d e n c e , and, 

d e s p i t e the f a c t t h a t the f a t h e r d i d not have a r e l a t i o n s h i p 

w i t h the c h i l d a t the time of the h e a r i n g , the j u v e n i l e c o u r t 

a l l o w e d the f a t h e r v i s i t a t i o n w i t h the c h i l d e v e r y o t h e r 

weekend. There i s no i n d i c a t i o n t h a t the f a t h e r w i l l not be 

a b l e t o develop a m e a n i n g f u l r e l a t i o n s h i p w i t h the c h i l d 

p u r s u a n t to h i s v i s i t a t i o n award. Moreover, the f a t h e r i s 

f r e e t o p e t i t i o n the a p p r o p r i a t e c o u r t f o r a m o d i f i c a t i o n of 

h i s v i s i t a t i o n r i g h t s i n the f u t u r e . Based on the argument 

p r e s e n t e d by the f a t h e r , we cannot conclude t h a t the j u v e n i l e 

c o u r t exceeded i t s d i s c r e t i o n by awarding the f a t h e r 

v i s i t a t i o n w i t h the c h i l d o n l y e v e r y o t h e r weekend of each 

month and a t a l l o t h e r times t o which the p a r t i e s agree. 

A c c o r d i n g l y , we conclude t h a t the judgment of the 

j u v e n i l e c o u r t i s due t o be a f f i r m e d . 

AFFIRMED. 
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P i t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 
w i t h o u t w r i t i n g s . 
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