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THOMPSON, P r e s i d i n g Judge. 

On January 27, 2010, the S t a t e of Alabama, on b e h a l f of 

M.E.C. ("the mother"), f i l e d a c o m p l a i n t p u r s u a n t t o the 

Uni f o r m I n t e r s t a t e F a m i l y Support A c t , § 30-3A-101 e t seq., 

A l a . Code 1975 ("UIFSA"), i n the Madison J u v e n i l e C o u r t 
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a g a i n s t B.E.H., J r . ("the f a t h e r " ) . The c o m p l a i n t , as 

s u b s e q u e n t l y amended, sought t o r e g i s t e r f o r enforcement a 

judgment e n t e r e d i n 1978 by a Texas c o u r t d i v o r c i n g the mother 

and the f a t h e r ("the Texas d i v o r c e judgment"). That judgment 

had r e q u i r e d the f a t h e r t o pay $30 per week t o the mother as 

su p p o r t f o r the p a r t i e s ' then minor c h i l d , who had been born 

i n June 1972. The c o m p l a i n t a l l e g e d t h a t the S t a t e of Texas 

had sought t o have the Texas d i v o r c e judgment e n f o r c e d by an 

Alabama c o u r t i n 1987 but t h a t the Alabama c o u r t had 

determined t h a t the Texas c o u r t had not a c q u i r e d p e r s o n a l 

j u r i s d i c t i o n over the f a t h e r and, as a r e s u l t , t h a t the c h i l d -

s u p p o r t p r o v i s i o n s of the Texas d i v o r c e judgment were not 

e n f o r c e a b l e . The c o m p l a i n t i n d i c a t e d t h a t the Alabama c o u r t 

had e n t e r e d a c h i l d - s u p p o r t o r d e r a g a i n s t the f a t h e r r e q u i r i n g 

him t o pay $120 per month as c h i l d s u p p o r t b e g i n n i n g i n A p r i l 

1988. The c o m p l a i n t sought a judgment d e c l a r i n g t h a t the 

c o n t r o l l i n g o r d e r was the s u p p o r t o r d e r i s s u e d by the Alabama 

c o u r t i n 1988, d e t e r m i n i n g the amount of the f a t h e r ' s c h i l d -

s u p p o r t a r r e a r a g e and i n t e r e s t t h e r e o n , and o r d e r i n g the 

f a t h e r t o pay t h a t amount. The f a t h e r f i l e d an answer t o the 

c o m p l a i n t . 
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The j u v e n i l e c o u r t s e t the case f o r t r i a l on September 

22, 2010. On September 21, 2010, the f a t h e r f i l e d a motion t o 

c o n t i n u e the h e a r i n g because h i s c o u n s e l was i l l . The 

j u v e n i l e c o u r t g r a n t e d the motion and c o n t i n u e d the t r i a l 

u n t i l September 29, 2010. 

On September 29, 2010, o n l y c o u n s e l f o r the S t a t e of 

Alabama appeared f o r the s c h e d u l e d t r i a l ; n e i t h e r the mother, 

the f a t h e r , nor the f a t h e r ' s c o u n s e l appeared. At the 

p r o c e e d i n g , c o u n s e l f o r the S t a t e of Alabama moved f o r the 

e n t r y of a d e f a u l t judgment a g a i n s t the f a t h e r i n the amount 

of $5,925.44, r e p r e s e n t i n g what the S t a t e of Alabama a l l e g e d 

was the r e c o v e r a b l e amount of the f a t h e r ' s c h i l d - s u p p o r t 

a r r e a r a g e and i n t e r e s t on the a r r e a r a g e . 

On September 30, 2010, the j u v e n i l e c o u r t e n t e r e d a 

d e f a u l t judgment a g a i n s t the f a t h e r . In i t s judgment, the 

j u v e n i l e c o u r t made the f o l l o w i n g s f i n d i n g s of f a c t : 

"1. The p a r t i e s were d i v o r c e d i n Texas i n 1978. 
They had one c h i l d ... whose date of b i r t h i s June 
21, 1972. 

"2. [The mother] had moved t o Texas some time 
p r i o r t o the d i v o r c e but [ t h e f a t h e r ] d i d not l i v e 
i n Texas a t the time of the d i v o r c e and a p p a r e n t l y 
had no minimum c o n t a c t s w i t h the s t a t e . The d i v o r c e 
[ j u d g m e n t ] , however, o r d e r e d him t o pay c h i l d 
s u p p o r t i n the amount of $30 per week. There 
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appears t o have been no p e r s o n a l j u r i s d i c t i o n over 
[ t h e f a t h e r ] by the S t a t e of Texas thus making the 
s u p p o r t o r d e r i n v a l i d as t o him i n Alabama. 

"3. In 1978 [ ( s i c ) ] , the s t a t e of Texas asked 
the S t a t e of Alabama t o e n f o r c e the Texas d i v o r c e . 
I t was d e t e r m i n e d t h a t [ t h e f a t h e r ] had never l i v e d 
i n Texas and t h a t the o r d e r f o r c h i l d s u p p o r t was 
t h e r e f o r e not e n f o r c e a b l e i n Alabama. I n s t e a d , a 
P e t i t i o n f o r Support was f i l e d and an Order of 
Support s u b s e q u e n t l y e n t e r e d on A p r i l 29, 1988, ... 
which r e q u i r e d [ t h e f a t h e r ] t o pay $120 p e r month 
u n t i l the minor c h i l d emancipated. 

"4. A t some p o i n t , the S t a t e o f Texas asked 
[ t h e Alabama Department of Human R e s o u r c e s ] t o c l o s e 
i t s case and s t o p c o l l e c t i n g . I t i s u n c l e a r as t o 
why t h i s o c c u r r e d when t h e r e was s t i l l a v a l i d 
Alabama Order, but DHR d i d s t o p c o l l e c t i o n . 

"5. In January 2010, the S t a t e of Texas asked 
Alabama t o f i l e the i n s t a n t case t o determine the 
c o n t r o l l i n g o r d e r and t o c o l l e c t any a r r e a r s owed 
under t h a t o r d e r . The S t a t e of Texas contends some 
$44,000+ i s s t i l l owed under the 1978 d i v o r c e . The 
S t a t e of Alabama contends t h a t a t o t a l of $5,925.44 
i s s t i l l c o l l e c t a b l e under the Alabama o r d e r . 

"6. The age of e m a n c i p a t i o n i n Texas i s 18 
years of age or u n t i l the minor c h i l d f i n i s h e s h i g h 
s c h o o l . The c h i l d f i n i s h e d h i g h s c h o o l i n June 
1990, the same month he t u r n e d 18. The age of 
e m a n c i p a t i o n i n Alabama i s 19. 

"7. The s t a t u t e of l i m i t a t i o n s f o r c o l l e c t i o n 
of a Judgment i n Texas i s 10 y e a r s . The time i n 
Alabama i s 20 y e a r s . Under UIFSA, the l o n g e r of the 
s t a t u t e s i s a p p l i c a b l e ; t h u s , 20 years would be the 
a p p l i c a b l e time p e r i o d f o r which s u p p o r t can be 
sought. As t h i s a c t i o n was f i l e d i n January 2010, 
the time frame under c o n s i d e r a t i o n here would be 
s u p p o r t t h a t has a c c r u e d s i n c e January 1990. T h i s 
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i s based on the premise t h a t each payment of c h i l d 
s u p p o r t becomes a f i n a l judgment when i t has not 
been p a i d . " 

Based on those f i n d i n g s of f a c t , the j u v e n i l e c o u r t h e l d t h a t 

the c h i l d - s u p p o r t o r d e r i s s u e d by the Alabama c o u r t i n 1988 

was the c o n t r o l l i n g o r d e r ; t h a t , s i n c e January 1990, $1,664 i n 

c h i l d s u p p o r t had a c c r u e d as u n p a i d c h i l d s u p p o r t , t a k i n g i n t o 

account a l l the c r e d i t s t o which the f a t h e r was e n t i t l e d ; and 

t h a t i n t e r e s t of $4,261.44 had a c c r u e d on t h a t amount. The 

j u v e n i l e c o u r t o r d e r e d the f a t h e r t o pay the c h i l d - s u p p o r t 

a r r e a r a g e and i n t e r e s t a t a r a t e of $120 per month. As t o the 

p a r t i e s ' n o t i c e of the h e a r i n g , the judgment s t a t e d t h a t 

n o t i c e had been sent t o c o u n s e l f o r b o t h p a r t i e s t h a t the 

t r i a l had been c o n t i n u e d u n t i l September 29, 2010. 

On October 12, 2010, the f a t h e r f i l e d a postjudgment 

motion t h a t we c o n s t r u e as a motion t o s e t a s i d e the d e f a u l t 

judgment. 1 The j u v e n i l e c o u r t d e n i e d t h a t motion, and the 

1 A l t h o u g h the f a t h e r t i t l e d h i s motion as one s e e k i n g 
" r e c o n s i d e r a t i o n " of the judgment p u r s u a n t t o R u l e 59, A l a . R. 
C i v . P., the substance of the motion i n d i c a t e s t h a t the f a t h e r 
was s e e k i n g t o s e t a s i d e the d e f a u l t judgment p u r s u a n t t o R u l e 
5 5 ( c ) , A l a . R. C i v . P. " I t i s w e l l s e t t l e d t h a t ' [ t ] h i s C o u r t 
w i l l l o o k a t the substance of a motion r a t h e r than i t s t i t l e , 
t o determine how t h a t motion i s t o be c o n s i d e r e d under the 
Alabama Ru l e s of C i v i l P r o c e d u r e . ' " B r a s f i e l d & G o r r i e ,  
L.L.C. v. Soho P a r t n e r s , L.L.C., 35 So. 3d 601, 604 ( A l a . 
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f a t h e r f i l e d an appea l t o the Madison C i r c u i t C o u r t . S h o r t l y 

a f t e r he f i l e d t h a t a p p e a l , i t was d i s c o v e r e d t h a t an 

au d i o t a p e r e c o r d i n g of the September 29, 2010, h e a r i n g had 

been made. Thus, the f a t h e r moved the c i r c u i t c o u r t t o 

t r a n s f e r the appeal t o t h i s c o u r t based on Rule 28(A), A l a . R. 

Juv. P., which p r o v i d e s f o r appeals d i r e c t l y t o t h i s c o u r t 

from the j u v e n i l e c o u r t when, among o t h e r t h i n g s , " [ a ] r e c o r d 

c e r t i f i e d as adequate by the j u v e n i l e c o u r t judge or a 

s t i p u l a t i o n of f a c t s i s a v a i l a b l e and the r i g h t t o a j u r y 

t r i a l has been e x e r c i s e d or waived by a l l p a r t i e s e n t i t l e d 

t h e r e t o . " Rule 2 8 ( A ) ( 1 ) ( a ) , A l a . R. Juv. P. That motion was 

g r a n t e d . S ubsequently, the j u v e n i l e c o u r t c e r t i f i e d t h a t the 

r e c o r d was adequate. 

On a p p e a l , the f a t h e r contends t h a t the j u v e n i l e c o u r t 

s h o u l d have g r a n t e d h i s postjudgment motion and s e t a s i d e the 

d e f a u l t judgment. "The a p p l i c a b l e s t a n d a r d of re v i e w i n 

appeals stemming from a t r i a l c o u r t ' s g r a n t i n g or denying a 

motion t o s e t a s i d e a d e f a u l t judgment i s whether the t r i a l 

2009) ( q u o t i n g P o n t i u s v. S t a t e Farm Mut. Auto. I n s . Co., 915 
So. 2d 557, 562-63 ( A l a . 2005)). 
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c o u r t ' s d e c i s i o n c o n s t i t u t e d an abuse of d i s c r e t i o n . " 

K i r t l a n d v. F o r t Morgan Auth. Sewer Serv., I n c . , 524 So. 2d 

600, 603 ( A l a . 1988). " [ T ] h i s c o u r t and the Supreme Court 

have r e i t e r a t e d t h a t the t r i a l c o u r t ' s h o u l d e x e r c i s e i t s 

b r o a d d i s c r e t i o n a r y powers w i t h l i b e r a l i t y and s h o u l d b a l a n c e 

the e q u i t i e s of the case w i t h a s t r o n g b i a s toward a l l o w i n g 

the defendant t o have h i s day i n c o u r t . ' H u t c h i n s o n v.  

H u t c h i n s o n , 647 So. 2d 786, 788 ( A l a . C i v . App. 1994)." 

DeQuesada v. DeQuesada, 698 So. 2d 1096, 1098 ( A l a . C i v . App. 

1996). 

"Our supreme c o u r t has h e l d t h a t the t r i a l c o u r t ' s 
use of d i s c r e t i o n a r y a u t h o r i t y s h o u l d be r e s o l v e d i n 
f a v o r of the d e f a u l t i n g p a r t y where t h e r e i s doubt 
as t o the p r o p r i e t y of the d e f a u l t judgment. 
Johnson v. Moore, 514 So. 2d 1343 ( A l a . 1987). Our 
supreme c o u r t has a l s o e s t a b l i s h e d g u i d e l i n e s t o 
a s s i s t a t r i a l judge i n e x e r c i s i n g h i s d i s c r e t i o n . 

" ' [ A ] t r i a l c o u r t ' s b r o a d d i s c r e t i o n a r y 
a u t h o r i t y under Rule 5 5 ( c ) [ , A l a . R. C i v . 
P.,] s h o u l d not be e x e r c i s e d w i t h o u t 
c o n s i d e r i n g the f o l l o w i n g t h r e e f a c t o r s : 1) 
whether the defendant has a m e r i t o r i o u s 
d e fense; 2) whether the p l a i n t i f f w i l l be 
u n f a i r l y p r e j u d i c e d i f the d e f a u l t judgment 
i s s e t a s i d e ; and 3) whether the d e f a u l t 
judgment was a r e s u l t of the defendant's 
own c u l p a b l e conduct.' 

" K i r t l a n d [v. F o r t Morgan Auth. Sewer Serv., I n c . ] , 
524 So. 2d [600] a t 605 [ ( A l a . 1 9 8 8 ) ] . " 
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M a r t i n v. Crumpton, 883 So. 2d 700, 703 ( A l a . C i v . App. 2003) . 

The f a t h e r argues t h a t he p r e s e n t e d a m e r i t o r i o u s defense 

t o the S t a t e of Alabama's a c t i o n i n h i s motion t o s e t a s i d e 

the d e f a u l t judgment. "To p r e s e n t a m e r i t o r i o u s defense, f o r 

Rule 55(c) purposes, does not r e q u i r e t h a t the movant s a t i s f y 

the t r i a l c o u r t t h a t the movant would n e c e s s a r i l y p r e v a i l a t 

a t r i a l on the m e r i t s , o n l y t h a t the movant show the c o u r t 

t h a t the movant i s p r e p a r e d t o p r e s e n t a p l a u s i b l e d e f e n s e . " 

Sampson v. C a n s l e r , 726 So. 2d 632, 634 ( A l a . 1998) . 

Furthermore, " [ t ] h e defense p r o f f e r e d by the d e f a u l t i n g p a r t y 

must be of such m e r i t as t o induce the t r i a l c o u r t r e a s o n a b l y 

t o i n f e r t h a t a l l o w i n g the defense t o be l i t i g a t e d c o u l d 

f o r e s e e a b l y a l t e r the outcome of the case." K i r t l a n d , 524 So. 

2d a t 606. 

The f a t h e r a s s e r t s t h a t he has numerous m e r i t o r i o u s 

defenses t o the S t a t e of Alabama's a c t i o n a g a i n s t him. Among 

o t h e r t h i n g s , he argues t h a t the S t a t e of Texas had g a r n i s h e d 

h i s f e d e r a l income-tax r e t u r n s t o be used f o r c h i l d s u p p o r t 

but t h a t t h o s e amounts had not been c r e d i t e d a g a i n s t the 

amount of c h i l d s u p p o r t the S t a t e of Alabama was s e e k i n g t o 
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c o l l e c t from him. 2 He a l s o argues t h a t the S t a t e of Alabama 

had e x p r e s s l y waived i t s r i g h t t o seek f u r t h e r c h i l d - s u p p o r t 

payments from him and had r e f u s e d t o a c c e p t c h i l d - s u p p o r t 

payments from him. The f a t h e r r a i s e d b o t h of those arguments 

i n h i s motion t o s e t a s i d e the d e f a u l t judgment. As t o the 

l a t t e r argument, we note t h a t the j u v e n i l e c o u r t i t s e l f found, 

i n i t s judgment, t h a t the S t a t e of Alabama, a t the r e q u e s t of 

the S t a t e of Texas, had stopped c o l l e c t i n g c h i l d s u p p o r t 

payments from the f a t h e r . 

We conclude t h a t the f a t h e r demonstrated t o the j u v e n i l e 

c o u r t i n h i s motion t o s e t a s i d e the d e f a u l t judgment t h a t he 

was p r e p a r e d t o p r e s e n t p l a u s i b l e defenses t o the S t a t e of 

2The S t a t e of Alabama c o u n t e r s t h a t , " [ d ] u r i n g the h e a r i n g 
the S t a t e p r e s e n t e d a spre a d s h e e t ... g i v i n g c r e d i t f o r c h i l d 
s u p p o r t ... f o r money c o l l e c t e d by the S t a t e of Texas i n 
Fe b r u a r y 2010." The S t a t e of Alabama's a t t o r n e y s t a t e d a t the 
t r i a l t h a t the sprea d s h e e t r e f l e c t e d a c r e d i t f o r "a t a x 
i n t e r c e p t i n Fe b r u a r y of 2010 t h a t was made by the S t a t e of 
Texas." However, the sprea d s h e e t was not made p a r t of the 
r e c o r d , and statements of a t t o r n e y s do not c o n s t i t u t e 
e v i d e n c e . See Ex p a r t e R u s s e l l , 911 So. 2d 719, 725 ( A l a . 
C i v . App. 2005) ("The unsworn s t a t e m e n t s , f a c t u a l a s s e r t i o n s , 
and arguments of c o u n s e l are not e v i d e n c e . " ) . Moreover, as 
s t a t e d p r e v i o u s l y , i n d e t e r m i n i n g whether the f a t h e r has s e t 
f o r t h a m e r i t o r i o u s d efense, we are not d e c i d i n g whether the 
f a t h e r would n e c e s s a r i l y p r e v a i l a t a t r i a l on the m e r i t s , 
o n l y whether he i s p r e p a r e d t o p r e s e n t a p l a u s i b l e d efense. 
See Sampson, 726 So. 2d a t 634. 
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Alabama's a c t i o n and t h a t the defenses he p r o f f e r e d t o the 

j u v e n i l e c o u r t were of such m e r i t t h a t , i f l i t i g a t e d , t h e y 

c o u l d have a l t e r e d the outcome of the case. The f a t h e r d i d 

not s e t f o r t h those defenses i n h i s motion as "bare l e g a l 

c o n c l u s i o n s w i t h o u t f a c t u a l s u p p o r t , " b u t , i n s t e a d , he c i t e d 

" r e l e v a n t l e g a l grounds s u b s t a n t i a t e d by a c r e d i b l e f a c t u a l 

b a s i s . " K i r t l a n d , 524 So. 2d a t 606. As a r e s u l t , t h i s 

K i r t l a n d f a c t o r weighs i n f a v o r of s e t t i n g a s i d e the d e f a u l t 

judgment. 

The f a t h e r a l s o a s s e r t s t h a t the p l a i n t i f f w i l l not be 

u n f a i r l y p r e j u d i c e d i f the d e f a u l t judgment i s s e t a s i d e . 

"'[T]he p r e j u d i c e w a r r a n t i n g d e n i a l of a Rule 55(c) motion 

must be s u b s t a n t i a l . ' " P h i l l i p s v. Randolph, 828 So. 2d 269, 

276 ( A l a . 2002) ( q u o t i n g K i r t l a n d , 524 So. 2d a t 607). 

"[W]hen a p a r t y f i l e s a motion t o s e t a s i d e a 
d e f a u l t judgment, the movant has the i n i t i a l burden 
of making a prima f a c i e showing t h a t the p l a i n t i f f 
w i l l not be u n f a i r l y p r e j u d i c e d i f the d e f a u l t 
judgment i s s e t a s i d e . I f the movant makes a prima 
f a c i e showing t h a t the p l a i n t i f f w i l l not be 
u n f a i r l y p r e j u d i c e d , the burden then s h i f t s t o the 
p l a i n t i f f t o p r e s e n t f a c t s showing t h a t the 
p l a i n t i f f w i l l be u n f a i r l y p r e j u d i c e d i f the d e f a u l t 
judgment i s s e t a s i d e . " 

P h i l l i p s v. Randolph, 828 So. 2d a t 278. 
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I n the p r e s e n t case, the r e c o r d c o n t a i n s no i n d i c a t i o n 

t h a t any p a r t y would be s u b s t a n t i a l l y p r e j u d i c e d by the 

s e t t i n g a s i d e of the d e f a u l t judgment, e s p e c i a l l y g i v e n t h a t 

a p p a r e n t l y no one has attempted t o c o l l e c t the a l l e g e d l y 

o u t s t a n d i n g c h i l d s u p p o r t from the f a t h e r f o r a c h i l d who 

reached the age of m a j o r i t y almost 20 y e a r s ago. However, i t 

was the f a t h e r ' s o b l i g a t i o n , i n s e e k i n g t o have the d e f a u l t 

judgment s e t a s i d e , t o make a prima f a c i e case showing t h a t no 

p r e j u d i c e would b e f a l l the S t a t e of Alabama or the mother i f 

t h a t motion were g r a n t e d . The f a t h e r f a i l e d t o do so. 

Indeed, the f a t h e r never a d d r e s s e d t h a t i s s u e i n h i s motion t o 

s e t a s i d e the d e f a u l t judgment. As a r e s u l t , t h i s f a c t o r 

weighs i n f a v o r of d enying the f a t h e r ' s motion t o s e t a s i d e 

the d e f a u l t judgment. 

F i n a l l y , the f a t h e r argues t h a t the d e f a u l t judgment was 

not the r e s u l t of any c u l p a b l e conduct on h i s p a r t . 

D i s c u s s i n g t h i s f i n a l K i r t l a n d f a c t o r , t h i s c o u r t has w r i t t e n : 

" L a s t , the t r i a l c o u r t s h o u l d c o n s i d e r the 
c u l p a b i l i t y of the d e f a u l t i n g p a r t y ' s conduct. 
[ K i r t l a n d , 524 So. 2d a t 607]. 'Conduct committed 
w i l l f u l l y or i n bad f a i t h c o n s t i t u t e s c u l p a b l e 
conduct f o r purposes of d e t e r m i n i n g whether a 
d e f a u l t judgment s h o u l d be s e t a s i d e . ' I d . 
'Negligence by i t s e l f i s i n s u f f i c i e n t . ' I d . 
W i l l f u l and b a d - f a i t h conduct i s conduct 

11 



2100151 

c h a r a c t e r i z e d by i n c e s s a n t and f l a g r a n t d i s r e s p e c t 
f o r c o u r t r u l e s , d e l i b e r a t e and knowing d i s r e g a r d 
f o r j u d i c i a l a u t h o r i t y , o r i n t e n t i o n a l 
n o n r e s p o n s i v e n e s s . I d . a t 608. 'The s t r o n g p o l i c y 
of r e s o l v i n g l e g a l i s s u e s on the m e r i t s must y i e l d 
when a d e f a u l t i n g p a r t y has committed i n t e n t i o n a l 
a c t s t h a t are c o n t r a r y t o p r o c e d u r a l r u l e s . ' I d . 
'However, a d e f a u l t i n g p a r t y ' s r e a s o n a b l e 
e x p l a n a t i o n f o r i n a c t i o n and noncompliance may 
p r e c l u d e a f i n d i n g of c u l p a b i l i t y . ' I d . " 

Weaver v. Weaver, 747 So. 2d 909, 912 ( A l a . C i v . App. 1999). 

The f a t h e r argues t h a t n e i t h e r he nor h i s c o u n s e l were 

n o t i f i e d by the c o u r t t h a t , when the j u v e n i l e c o u r t g r a n t e d 

h i s motion t o c o n t i n u e the t r i a l , the t r i a l had been s e t f o r 

a date a p p r o x i m a t e l y a week l a t e r . The j u v e n i l e c o u r t s t a t e d 

i n i t s d e f a u l t judgment t h a t c o u n s e l f o r the S t a t e of Alabama 

and c o u n s e l f o r the f a t h e r were n o t i f i e d of the September 29, 

2010, t r i a l d a t e , but the f a t h e r argues t h a t n o t h i n g i n the 

r e c o r d i n d i c a t e s t h a t the j u v e n i l e c o u r t i n f o r m e d any of the 

p a r t i e s or t h e i r c o u n s e l of the new t r i a l d a t e . 

In Weaver, one of the p a r t i e s - - t h e h u s b a n d - - f a i l e d t o 

answer a c o m p l a i n t and the t r i a l c o u r t e n t e r e d a d e f a u l t 

judgment a g a i n s t him. A f t e r the t r i a l c o u r t d e n i e d a motion 

t o s e t a s i d e t h a t judgment, the husband appealed, and t h i s 

c o u r t r e v e r s e d the d e f a u l t judgment. In a n a l y z i n g whether the 
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husband had a c t e d c u l p a b l y i n f a i l i n g t o answer the c o m p l a i n t , 

t h i s c o u r t wrote: 

"I n the i n s t a n t case, the r e c o r d i s not 
d e t e r m i n a t i v e of the i s s u e whether the husband 
committed c u l p a b l e conduct i n f a i l i n g t o answer. 
However, we f i n d i n the r e c o r d no e v i d e n c e of 
i n t e n t i o n a l d i s r e g a r d f o r c o u r t o r d e r s and no 
e v i d e n c e of a d i s r e s p e c t f o r j u d i c i a l a u t h o r i t y . 
The husband p r o m p t l y f i l e d h i s motion t o s e t a s i d e 
the d e f a u l t judgment, c o n t a i n i n g a statement of a 
m e r i t o r i o u s defense and s u p p o r t e d by e v i d e n c e ; and 
he c o m p l i e d w i t h f u r t h e r d i s c o v e r y o r d e r s of the 
c o u r t pending the h e a r i n g on h i s motion t o s e t a s i d e 
the d e f a u l t judgment. The husband's a c t i o n s appear 
t o f a l l i n t o the c a t e g o r y of n e g l i g e n c e , r a t h e r than 
c u l p a b l e conduct." 

Weaver, 747 So. 2d a t 912. 

In the p r e s e n t case, the f a t h e r has p r o v i d e d a p l a u s i b l e 

excuse f o r h i s f a i l u r e t o have appeared f o r the t r i a l , i . e . , 

t h a t the j u v e n i l e c o u r t had not i n f o r m e d him of the new t r i a l 

s e t t i n g d e s p i t e the f a c t t h a t i t had g i v e n him n o t i c e when the 

case was s e t f o r t r i a l on p r e v i o u s o c c a s i o n s . The r e c o r d does 

not c o n t a i n any e v i d e n c e of " i n t e n t i o n a l d i s r e g a r d f o r c o u r t 

o r d e r s " or " d i s r e s p e c t f o r j u d i c i a l a u t h o r i t y . " I d . The 

f a t h e r , upon l e a r n i n g of the d e f a u l t judgment, p r o m p t l y f i l e d 

a motion t o s e t a s i d e the judgment, and, as p r e v i o u s l y noted, 

t h a t motion c o n t a i n e d a t l e a s t two m e r i t o r i o u s d e f e n s e s . A t 
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most, the f a t h e r ' s f a i l u r e t o appear f o r t r i a l was n e g l i g e n t ; 

i t d i d not r i s e t o the l e v e l of c u l p a b l e conduct. 

We r e c o g n i z e , as the S t a t e of Alabama argues, t h a t e v e r y 

p a r t y i s r e s p o n s i b l e f o r k e e p i n g t r a c k of h i s or her case and 

t h a t the j u v e n i l e c o u r t does not have a duty t o n o t i f y the 

p a r t i e s of a case s e t t i n g . See B u r l e s o n v. B u r l e s o n , 19 So. 

3d 233, 239 ( A l a . C i v . App. 2009). However, even i f we a c c e p t 

t h a t the f a t h e r f a i l e d i n h i s duty of c h e c k i n g the case f i l e 

and d i s c o v e r i n g t h a t the t r i a l date had been c o n t i n u e d , i t 

would not change our c o n c l u s i o n t h a t the f a t h e r ' s a c t i o n s 

c o n s t i t u t e n e g l i g e n c e a t most and do not r i s e t o a l e v e l of 

c u l p a b i l i t y t h a t would s u p p o r t the d e n i a l of a motion t o s e t 

a s i d e a d e f a u l t judgment. As a r e s u l t , the l a s t K i r t l a n d 

f a c t o r does not weigh a g a i n s t s e t t i n g a s i d e the d e f a u l t 

judgment. 

Based on the f o r e g o i n g , we conclude t h a t the f a t h e r 

p r e s e n t e d m e r i t o r i o u s defenses t o the S t a t e of Alabama's 

a c t i o n and t h a t the e n t r y of the d e f a u l t judgment was not a 

r e s u l t of c u l p a b l e conduct on the f a t h e r ' s p a r t . In l i g h t of 

t h i s , and under the c i r c u m s t a n c e s of t h i s case, we cannot 

conclude t h a t the f a t h e r ' s f a i l u r e t o demonstrate p r e j u d i c e t o 
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the mother or the S t a t e of Alabama, s t a n d i n g a l o n e , was a 

s u f f i c i e n t b a s i s on which the j u v e n i l e c o u r t c o u l d have 

e x e r c i s e d i t s d i s c r e t i o n t o deny the f a t h e r ' s motion t o s e t 

a s i d e the d e f a u l t judgment. See F u l l e r v. F u l l e r , 991 So. 2d 

285, 290 ( A l a . C i v . App. 2008) ("'[A] f a i l u r e t o demonstrate 

t h a t one or b o t h of the second and t h i r d K i r t l a n d f a c t o r s 

s u p p o r t s the g r a n t i n g of r e l i e f from a d e f a u l t judgment i s not 

n e c e s s a r i l y f a t a l t o a motion f o r such r e l i e f . ' " ( q u o t i n g 

Sumlin v. Sumlin, 931 So. 2d 40, 48 ( A l a . C i v . App. 2 0 0 5 ) ) ) . 

As a r e s u l t , we co n c l u d e t h a t the j u v e n i l e c o u r t e r r e d t o 

r e v e r s a l i n f a i l i n g t o s e t a s i d e the d e f a u l t judgment. We 

r e v e r s e the j u v e n i l e c o u r t ' s judgment and remand the cause f o r 

f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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