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A n g e l i n e C a u d e l l G l a s s s u e d R o b e r t L. M a r t i n , a l l e g i n g 

t h a t M a r t i n , w h i l e l o g g i n g on p r o p e r t y a d j a c e n t t o h e r s , had 

i n t e n t i o n a l l y t r e s p a s s e d on h e r l a n d and c u t h e r t i m b e r . The 

c o m p l a i n t , w h i c h s o u g h t c o m p e n s a t o r y and p u n i t i v e damages, 
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s t a t e d a s i n g l e c l a i m o f t r e s p a s s . T h e r e were no c l a i m s 

a l l e g i n g c o n v e r s i o n o r s e e k i n g s t a t u t o r y p e n a l t i e s p u r s u a n t t o 

A l a . Code 1975, § 3 5 - 1 4 - 1 . M a r t i n d e n i e d t h e a l l e g a t i o n s o f 

t h e c o m p l a i n t , and t h e c a s e p r o c e e d e d t o a b e n c h t r i a l . 

G l a s s t e s t i f i e d t h a t e a r l y one m o r n i n g i n September 2008 

she h e a r d t h e n o i s e o f c h a i n saws and w a l k e d i n t o t h e woods 

b e h i n d h e r house t o i n v e s t i g a t e . T h e r e , she s a i d , she saw 

M a r t i n and f o u r o t h e r men c u t t i n g t r e e s . She i n f o r m e d M a r t i n 

t h a t he was on h e r p r o p e r t y and i n s t r u c t e d him t o l e a v e . 

M a r t i n e x p l a i n e d t h a t Thompson, t h e owner o f t h e a d j a c e n t 

p r o p e r t y , had a u t h o r i z e d him t o c u t t i m b e r and had p o i n t e d o u t 

t h e p r o p e r t y on w h i c h t h e c u t t i n g was t o be done. M a r t i n 

s t a t e d t h a t he t h o u g h t t h e a r e a where he was c u t t i n g b e l o n g e d 

t o Thompson, b u t , he added, i f he was wrong, he w o u l d " s e t t l e 

u p " w i t h G l a s s . M a r t i n and h i s crew t h e n d e p a r t e d . G l a s s 

t e s t i f i e d t h a t s e v e r a l days l a t e r she f o u n d M a r t i n and h i s 

crew c u t t i n g t r e e s on h e r p r o p e r t y a g a i n . G l a s s c o n f r o n t e d 

t h e men and warned them t h a t i f t h e y came b a c k on h e r p r o p e r t y 

t h e y w o u l d "go t o j a i l . " A c c o r d i n g t o G l a s s , M a r t i n ' s crew 

r a n o f f i n t o t h e woods and M a r t i n t o l d h e r , "Don't c a l l t h e 

l a w ; w e ' l l h a n d l e i t b e tween u s . " A few days l a t e r , G l a s s 
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saw M a r t i n on Thompson's p r o p e r t y and p r e s e n t e d h im w i t h a 

b i l l f o r what, she e s t i m a t e d , he owed h e r . A b o u t a week 

l a t e r , G l a s s d i s c o v e r e d M a r t i n and h i s crew c u t t i n g t r e e s on 

h e r l a n d a t h i r d t i m e . She i n f o r m e d them t h a t i f t h e y came on 

h e r p r o p e r t y a g a i n she "was g o i n g t o s h o o t t h e m . " M a r t i n 

a s k e d G l a s s " n o t t o c a l l t h e l a w , " s t a t e d t h a t he was i n s u r e d 

and bonded, and t o l d h e r t h a t t h e y c o u l d " s t r a i g h t e n o u t " 

m a t t e r s b e tween t h e m s e l v e s . 

G l a s s t e s t i f i e d t h a t she had c o u n t e d 52 stumps i n t h e 

a r e a where M a r t i n and h i s crew had been c u t t i n g on h e r 

p r o p e r t y . She s a i d t h e stumps were t h e r e m a i n s o f hardwood 

t r e e s , some o f w h i c h were o v e r 100 y e a r s o l d . G l a s s t e s t i f i e d 

t h a t she was s e e k i n g c o m p e n s a t i o n f o r M a r t i n ' s u n a u t h o r i z e d 

c u t t i n g and r e m o v a l o f t i m b e r on h e r p r o p e r t y -- a c t i v i t y 

t h a t , she s a i d , had a l s o l i t t e r e d h e r p r o p e r t y w i t h d e b r i s , 

had c u t a p a r t i a l r o a d t h r o u g h h e r wooded a c r e a g e , and had 

c a u s e d r u n o f f f r o m a h i l l s i d e t h a t , u n c h e c k e d by v e g e t a t i o n , 

had m u ddied t h e w a t e r i n a l a k e on h e r p r o p e r t y . She 

e s t i m a t e d t h a t h e r damages t o t a l e d $25,000 t o $30,000. 

M a r t i n d i d n o t o b j e c t t o t h a t t e s t i m o n y . 
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M a r t i n t e s t i f i e d t h a t he had n o t i n t e n t i o n a l l y c u t t r e e s 

on G l a s s ' s p r o p e r t y . He m a i n t a i n e d t h a t , i f he had m i s t a k e n l y 

c u t any t r e e s on G l a s s ' s p r o p e r t y , he had c u t o n l y 7 t r e e s , 

most o f w h i c h , he s a i d , were p i n e s . A s u r v e y o r t e s t i f i e d 

t h a t , a f t e r w a l k i n g t h e p r o p e r t y l i n e b e t w e e n G l a s s ' s and 

Thompson's l a n d s , he saw t h a t o n l y 8 t o 10 t r e e s had been c u t 

on G l a s s ' s s i d e o f t h e l i n e . 

A f t e r t h e b e n c h t r i a l , t h e t r i a l c o u r t v i e w e d G l a s s ' s 

p r o p e r t y and e n t e r e d t h e f o l l o w i n g j u d g m e n t : 

" T h i s c a u s e came b e f o r e t h e c o u r t f o r t r i a l . 
H a v i n g c o n s i d e r e d t h e t e s t i m o n y , v i s u a l i n s p e c t i o n 
o f t h e p r o p e r t y , t h e c o u r t f i n d s t h a t [ M a r t i n ] d i d 
i n f a c t e n c r o a c h o n t o [ G l a s s ' s ] p r o p e r t y ( t h o u g h n o t 
t o t h e e x t e n t t h o u g h t by [ G l a s s ] ) , w h i l e t i m b e r i n g 
t h e a d j o i n i n g p r o p e r t y . The c o u r t f i n d s t h a t t h i s 
t r e s p a s s c o n t i n u e d t o o c c u r even a f t e r w a r n i n g and 
p r o t e s t by [ G l a s s ] . As a r e s u l t o f [ M a r t i n ' s ] 
i n t e n t i o n a l t r e s p a s s , [ G l a s s ] has been damaged and 
i n j u r e d by t h e l o s s o f h e r t r e e s and by [ M a r t i n ' s ] 
f a i l u r e t o remove d e b r i s f r o m [ G l a s s ' s ] p r o p e r t y . 

" I t i s , t h e r e f o r e , o r d e r e d t h a t judgment be, and 
i t h e r e b y i s , e n t e r e d i n f a v o r o f [ G l a s s ] and 
a g a i n s t [ M a r t i n ] i n t h e t o t a l amount o f $25,000.00." 

M a r t i n f i l e d a p o s t j u d g m e n t m o t i o n , a r g u i n g t h a t t h e damages 

award was e x c e s s i v e . The t r i a l c o u r t g r a n t e d M a r t i n ' s m o t i o n , 

s e t a s i d e i t s p r e v i o u s j u d g m e n t , and e n t e r e d t h e f o l l o w i n g new 

j udgment i n f a v o r o f G l a s s : 
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" T h i s c a u s e i s b e f o r e t h e c o u r t on [ M a r t i n ' s 
p o s t j u d g m e n t m o t i o n ] . H a v i n g c o n s i d e r e d t h e m o t i o n 
and r e v i e w e d t h e f a c t s i n t h i s c a s e , t h e c o u r t f i n d s 
t h a t t h e j u d g m e n t i s e x c e s s i v e i n l i g h t o f t h e 
damage s u s t a i n e d by [ G l a s s ] and t h e c u l p a b i l i t y o f 
[ M a r t i n ] . A c c o r d i n g l y , t h e [ p o s t j u d g m e n t m o t i o n ] i s 
GRANTED. The O r d e r o f J u l y 27, 2010, i s h e r e b y s e t 
a s i d e and h e l d f o r n a u g h t . 

"Judgment i n t h e amount o f $15,000.00 i s h e r e b y 
e n t e r e d i n f a v o r o f [ G l a s s ] and a g a i n s t [ M a r t i n ] f o r 
w h i c h e x e c u t i o n may i s s u e . " 

M a r t i n t i m e l y a p p e a l e d . C i t i n g F o r d v. S e l l e r s , 257 A l a . 

404 , 59 So. 2d 799 (1 9 5 2 ) , and o t h e r a u t h o r i t i e s , M a r t i n 

a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n a w a r d i n g G l a s s more t h a n 

n o m i n a l damages b e c a u s e , he s a y s , by n e g l e c t i n g t o p r e s e n t 

e v i d e n c e o f t h e d i f f e r e n c e b e tween t h e v a l u e o f h e r p r o p e r t y 

i m m e d i a t e l y b e f o r e and i m m e d i a t e l y a f t e r t h e t r e s p a s s , G l a s s 

f a i l e d t o e s t a b l i s h h e r e n t i t l e m e n t t o damages. I n F o r d , o u r 

supreme c o u r t h e l d : 

" [ I ] n a c o u n t f o r damages f o r t r e s p a s s q u a r e c l a u s u m 
f r e g i t , t h e damages r e c o v e r a b l e a r e f o r i n j u r y t o 
t h e l a n d s and n o t f o r t h e v a l u e o f t h e t i m b e r . ... 
' [ T ] h e mere f a c t t h a t i t i s a l l e g e d i n t h e c o m p l a i n t 
t h a t t i m b e r was c u t , i n j u r e d , and removed f r o m t h e 
l a n d does n o t c o n s t i t u t e a c l a i m f o r damages as f o r 
t h e v a l u e o f t h e t i m b e r , ' t h a t b e i n g ' a mere 
d e s c r i p t i o n o f t h e n a t u r e and c h a r a c t e r o f t h e 
t r e s p a s s t o t h e l a n d . ' " 

257 A l a . a t 405, 59 So. 2d a t 800 ( q u o t i n g R i g g i n v. Hogg, 203 

A l a . 243, 244, 82 So. 341, 342 ( 1 9 1 9 ) ) . See a l s o P e r s k y v. 
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Vaughn, 741 So. 2d 414, 416 ( A l a . C i v . App. 1998 ) ( s t a t i n g 

t h a t " [ t ] h e measure o f damages f o r t r e s p a s s when t r e e s have 

been c u t i s t h e d i f f e r e n c e b e t ween t h e v a l u e o f t h e l a n d 

b e f o r e t h e c u t t i n g and t h e v a l u e o f t h e l a n d i m m e d i a t e l y a f t e r 

t h e c u t t i n g " ) . G l a s s a r g u e s t h a t M a r t i n has n o t p r e s e r v e d f o r 

r e v i e w t h e i s s u e t h a t h e r f a i l u r e t o p r e s e n t e v i d e n c e o f t h e 

v a l u e o f h e r p r o p e r t y b e f o r e and a f t e r t h e t r e s p a s s means t h a t 

she i s n o t e n t i t l e d t o more t h a n n o m i n a l damages b e c a u s e , she 

s a y s , M a r t i n d i d n o t o b j e c t t o h e r t e s t i m o n y r e g a r d i n g damages 

o r o t h e r w i s e b r i n g t h e i s s u e t o t h e a t t e n t i o n o f t h e t r i a l 

c o u r t . 

C i t i n g L o p e r v. Ganguet, 250 A l a . 584 , 35 So. 2d 341 

( 1 9 4 8 ) , M a r t i n c o n t e n d s t h a t he p r e s e r v e d t h e i s s u e by f i l i n g 

a p o s t j u d g m e n t m o t i o n c h a l l e n g i n g t h e damages award as 

e x c e s s i v e . L o p e r i s s i m i l a r t o t h e p r e s e n t c a s e i n t h e 

f o l l o w i n g r e s p e c t s : (a) t h e c o m p l a i n t s t a t e d a s i n g l e c l a i m 

f o r " t r e s p a s s t o ... l a n d s b e l o n g i n g t o t h e p l a i n t i f f , and f o r 

c u t t i n g t i m b e r t h e r e o n , " 250 A l a . a t 584, 35 So. 2d a t 3 4 1 ; 

(b) t h e p l a i n t i f f p r e s e n t e d no e v i d e n c e as t o t h e d i f f e r e n c e 

i n t h e v a l u e o f t h e l a n d i m m e d i a t e l y b e f o r e and i m m e d i a t e l y 

a f t e r t h e t r e s p a s s b u t , i n s t e a d , p r e s e n t e d e v i d e n c e t h a t 
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" t e n d e d t o p r o v e t h e v a l u e o f t h e t r e e s a f t e r s e v e r a n c e , " 250 

A l a . a t 585, 35 So. 2d a t 3 4 1 ; (c) t h e d e f e n d a n t d i d n o t 

o b j e c t t o t h e p l a i n t i f f ' s p r o o f c o n c e r n i n g damages; (d) t h e 

t r i a l c o u r t e n t e r e d a j u d g m e n t i n f a v o r o f t h e p l a i n t i f f and 

awarded s u b s t a n t i a l damages; and (e) t h e d e f e n d a n t f i l e d a 

p o s t j u d g m e n t m o t i o n a s s e r t i n g t h a t t h e j u d g m e n t was e x c e s s i v e . 

The L o p e r c o u r t h e l d t h a t , b e c a u s e t h e e v i d e n c e f u r n i s h e d no 

b a s i s f o r c o m p u t i n g t h e damages f o r i n j u r y t o t h e p l a i n t i f f ' s 

l a n d , " ' t h e t r i a l c o u r t c o u l d n o t p r o p e r l y [have] r e n d e r [ e d ] 

a j u d g m e n t f o r more t h a n n o m i n a l damages.'" 250 A l a . a t 585, 

35 So. 2d a t 342 ( q u o t i n g P a t t e r s o n & Edey Lumber Co. v.  

D a n i e l s , 205 A l a . 520, 521, 88 So. 657, 658 ( 1 9 2 1 ) ) . 

We c o n c l u d e t h a t , d e s p i t e i t s s i m i l a r i t i e s t o t h e p r e s e n t 

c a s e , L o p e r i s d i s t i n g u i s h a b l e , and t h e t r i a l c o u r t ' s damages 

award i n t h i s c a s e can be u p h e l d on t h e b a s i s t h a t , u n l i k e t h e 

p l a i n t i f f i n L o p e r , G l a s s s o u g h t (and t h e t r i a l c o u r t 

a p p a r e n t l y f o u n d t h a t t h e e v i d e n c e e s t a b l i s h e d a b a s i s f o r 

a w a r d i n g ) p u n i t i v e damages. "Once a c t u a l damages, even 

n o m i n a l damages, a r e e s t a b l i s h e d , p u n i t i v e damages may be 

awarded i f i t i s a p r o p e r c a s e t o do s o . " AAA Emp't, I n c . v.  

Weed, 457 So. 2d 428, 432 ( A l a . C i v . App. 1 984 ) ( c i t i n g 
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N a t i o n a l S a l e s I n s . Co. v. J o n e s , 393 So. 2d 1361, 1368 ( A l a . 

1 9 8 0 ) ) . 

" P u n i t i v e damages a r e ... a v a i l a b l e t o a p l a i n t i f f 
i n a t r e s p a s s a c t i o n , even i f o n l y n o m i n a l damages 
a r e awarded, ' i f t h e t r e s p a s s i s a t t e n d e d by 
r u d e n e s s , w a n t o n n e s s , r e c k l e s s n e s s o r an i n s u l t i n g 
manner o r i s a c c o m p a n i e d by c i r c u m s t a n c e s o f f r a u d 
and m a l i c e , o p p r e s s i o n , a g g r a v a t i o n , o r g r o s s 
n e g l i g e n c e . ' R u s h i n g [v. H o o p e r - M c D o n a l d , I n c . ] , 293 
A l a . [56,] 61, 300 So. 2d [94,] 98 [ ( 1 9 7 4 ) ] . " 

Downs v. L y l e s , 41 So. 3d 86, 92 ( A l a . C i v . App. 2 0 0 9 ) . 

I n t h e p r e s e n t c a s e , t h e t r i a l c o u r t ' s amended judgment 

r e f l e c t s t h a t , i n a w a r d i n g damages, i t c o n s i d e r e d M a r t i n ' s 

" c u l p a b i l i t y . " I n i t s i n i t i a l j u d g m e n t , t h e t r i a l c o u r t f o u n d 

t h a t " [ M a r t i n ' s ] t r e s p a s s c o n t i n u e d t o o c c u r even a f t e r 

w a r n i n g and p r o t e s t by [ G l a s s ] . " That c o n t i n u e d t r e s p a s s 

a f t e r w a r n i n g and p r o t e s t w a r r a n t s t h e award o f p u n i t i v e 

damages can be d e d u c e d f r o m t h e f a c t t h a t a " [ f ] o r m e r 

[ c r i m i n a l s t a t u t e , A l a . Code 1975,] § 13-2-100, [ p e r t a i n i n g 

t o ] t r e s p a s s a f t e r w a r n i n g , [ p e n a l i z e d ] ' ( a ) n y p e r s o n who, 

w i t h o u t l e g a l c a u s e o r good e x c u s e , e n t e r [ e d ] ... on t h e 

p r e m i s e s o f a n o t h e r , a f t e r h a v i n g been warned w i t h i n s i x 

months p r e c e d i n g n o t t o do s o . ' " P e e p l e s v. C i t y o f 

Montgomery, 506 So. 2d 366, 367 ( A l a . C r i m . App. 1 9 8 6 ) . Our 

c a s e l a w has r e c o g n i z e d t h a t t h e w a n t o n n e s s n e c e s s a r y f o r t h e 
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i m p o s i t i o n o f p u n i t i v e damages as t o a c i v i l t r e s p a s s c l a i m 

" i s shown by mere 'knowledge on t h e p a r t o f t h e d e f e n d a n t [ ] o f 

t h e i n v a s i o n o f t h e p l a i n t i f f ' s r i g h t s . ' " H i c k o x v. V e s t e r  

Morgan, I n c . , 439 So. 2d 95, 101 ( A l a . 1983) ( q u o t i n g C a l v e r t  

& M a r s h C o a l Co. v. P a s s , 393 So. 2d 955, 956 ( A l a . 1 9 8 0 ) ) . 

I n C a l v e r t & M a r s h C o a l Co. v. P a s s , t h e c o u r t n o t e d t h a t 

t h e word 'wanton' when u s e d i n an a c t i o n f o r t r e s p a s s i s n o t 

g o v e r n e d by t h e same r u l e s as when u s e d i n a n e g l i g e n c e 

a c t i o n . " 393 So. 2d a t 956. I n a t r e s p a s s a c t i o n , t h e c o u r t 

h e l d , w a n t o n n e s s "means s i m p l y an i n v a s i o n o f t h e p l a i n t i f f s ' 

p r e m i s e s w i t h k n o w ledge o f t h e v i o l a t i o n o f p l a i n t i f f s ' 

r i g h t s . " I d . See a l s o Wray v. Mooneyham, 589 So. 2d 181, 183 

( A l a . 1991) ( c o n c l u d i n g t h a t w a n t o n n e s s was shown by t h e 

d e f e n d a n t ' s a d m i s s i o n " t h a t he was i n f o r m e d a t l e a s t t w i c e by 

[ t h e p l a i n t i f f ] t h a t t h e b o u n d a r y was i n d i s p u t e , and t h a t he 

was a s k e d n o t t o c u t t h e t i m b e r u n t i l t h e d i s p u t e was 

r e s o l v e d , " b u t t h a t t h e d e f e n d a n t had "made no e f f o r t t o have 

Drennen T i m b e r Company d i s c o n t i n u e c u t t i n g t h e t i m b e r " ) ; 

S t e w a r t v. Lowe r y , 484 So. 2d 1055, 1060 ( A l a . 1985) ( h o l d i n g 

t h a t t h e j u r y c o u l d have f o u n d t h a t t h e d e f e n d a n t ' s c o n d u c t 

was wanton b e c a u s e , " e v e n a f t e r he was p u t on n o t i c e t h a t t h e 
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[ p l a i n t i f f s ] c l a i m e d t h e p r o p e r t y b e t w e e n t h e r o a d a n d t h e 

h e d g e r o w [ , t h e d e f e n d a n t ] c o n t i n u e d c o m i n g on t h a t p r o p e r t y 

and p i l i n g d e b r i s , e r e c t i n g f e n c e p o s t s , and d o i n g o t h e r a c t s 

w h i c h c o u l d have l e d t h e j u r y t o c o n c l u d e t h a t [ t h e d e f e n d a n t ] 

a t t e m p t e d t o t a k e o v e r p r o p e r t y t h a t d i d n o t b e l o n g t o h i m " ) . 

B e c a u s e t h e e v i d e n c e s u p p o r t s a c o n c l u s i o n t h a t M a r t i n ' s 

t r e s p a s s was wanton, t h e t r i a l c o u r t was a u t h o r i z e d t o award 

p u n i t i v e damages i n a d d i t i o n t o n o m i n a l damages. 1 See Downs  

v. L y l e s , 41 So. 3d a t 94. " I n t h e p r e s e n c e o f s u c h e v i d e n c e , 

p u n i t i v e damages a r e f o r t h e d i s c r e t i o n o f t h e t r i e r o f f a c t . " 

D r i v e r v. H i c e , 618 So. 2d 129, 132 ( A l a . C i v . App. 1 9 9 3 ) . 

T h i s c o u r t may n o t r e v e r s e a t r i a l c o u r t ' s damages a w a r d 

u n l e s s i t i s " p a l p a b l y w r o ng, ... w i t h o u t s u p p o r t i n g e v i d e n c e , 

o r ... m a n i f e s t l y u n j u s t . " I d . " [ U ] n l e s s t h e amount a w a r d e d 

i s so e x c e s s i v e as t o i n d i c a t e p r e j u d i c e o r p a s s i o n , s u c h an 

awa r d w i l l n o t be r e v e r s e d . " Underwood v. H a l l , 572 So. 2d 

490, 492 ( A l a . C i v . App. 1 9 9 0 ) . The r e c o r d i n d i c a t e s no 

1 A l t h o u g h t h e t r i a l c o u r t d i d n o t a p p o r t i o n i t s damages 
award as r e q u i r e d by A l a . Code 1975, § 6-11-1, "any e r r o r 
b a s e d on t h a t g r o u n d c a n n o t s e r v e as a b a s i s f o r r e v e r s a l 
b e c a u s e i t was n o t a r g u e d t o t h e t r i a l c o u r t . See Green T r e e  
A c c e p t a n c e , I n c . v. S t a n d r i d g e , 565 So. 2d 38, 4 6 ( A l a . 
1 9 9 0 ) . " Downs v. L y l e s , 41 So. 3d a t 93-94. 
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r e a s o n t o c o n c l u d e t h a t t h e damages award was t h e r e s u l t o f 

p r e j u d i c e o r p a s s i o n . 

The j u d g m e n t o f t h e S h e l b y C i r c u i t C o u r t i s a f f i r m e d . 

AFFIRMED. 

Thomas, J . , c o n c u r s . 

Thompson, P . J . , and B r y a n and Moore, J J . , c o n c u r i n t h e 

r e s u l t , w i t h o u t w r i t i n g s . 
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