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F a c t s and P r o c e d u r a l H i s t o r y 

The J e f f e r s o n C i r c u i t C o u r t ' s judgment r e c i t e s the 

f o l l o w i n g f a c t s : 

"The p a r t i e s e n t e r e d i n t o a mortgagor/mortgagee 
r e l a t i o n s h i p based on a mortgage and note, which 
o r i g i n a t e d on June 10, 1998. Subsequently, the 
[ C a m p b e l l s ] e x p e r i e n c e d f i n a n c i a l d i f f i c u l t i e s , and 
the l o a n was a c c e l e r a t e d i n 2004 as a r e s u l t of 
d e f a u l t f o r nonpayment. Over the next two y e a r s , the 
e v i d e n c e shows t h a t [Bank of A m e r i c a ] i n i t i a t e d a 
number of l o s s - m i t i g a t i o n p r o c e d u r e s as w e l l as 
o t h e r a c t i o n s d e s i g n e d t o h e l p the [ C a m p b e l l s ] a v o i d 
f o r e c l o s u r e . These a c t i o n s were u n s u c c e s s f u l , and 
a l t h o u g h [Bank of A m e r i c a ] s e t a date f o r a 
f o r e c l o s u r e s a l e i n l a t e 2006, the [ C a m p b e l l s ] 
s t a y e d the s a l e by f i l i n g a Chapter 13 b a n k r u p t c y 
p e t i t i o n . Over the next two y e a r s , numerous 
b a n k r u p t c y p e t i t i o n s were f i l e d , f u r t h e r d e l a y i n g 
f o r e c l o s u r e p r o c e e d i n g s . [Bank of A m e r i c a ] was 
g r a n t e d r e l i e f from the s t a y of the f o r e c l o s u r e s a l e 
i n June of 2008, and n o t i c e of the s a l e was a g a i n 
g i v e n t o the [ C a m p b e l l s ] . The f o r e c l o s u r e s a l e took 
p l a c e on September 3, 2008, a t which time [Bank of 
A m e r i c a ] took t i t l e . 

"At t r i a l , the [ C a m p b e l l s ] d i d not d i s p u t e the 
f a c t t h a t they were i n d e f a u l t ; r a t h e r , they argued 
t h a t [Bank of A m e r i c a ] f a i l e d t o comply w i t h [ U n i t e d 
S t a t e s Department of Housing and Urban Development] 
r e g u l a t i o n s r e g a r d i n g l o s s - m i t i g a t i o n p r o c e d u r e s , 
and t h a t the f o r e c l o s u r e s a l e was t h e r e f o r e 
w r o n g f u l l y i n i t i a t e d . S p e c i f i c a l l y , the [ C a m p b e l l s ] 
a l l e g e d t h a t [Bank of A m e r i c a ] was g u i l t y of 
noncompliance by f a i l i n g t o b o t h 1) o f f e r a l l 
p o s s i b l e l o s s - m i t i g a t i o n programs t o [ t h e m ] b e f o r e 
b e g i n n i n g f o r e c l o s u r e p r o c e e d i n g s , and 2) r e i n i t i a t e 
l o s s - m i t i g a t i o n e f f o r t s a f t e r the r e l i e f from s t a y 
was g r a n t e d and b e f o r e f o r e c l o s u r e p r o c e e d i n g s were 
resumed." 
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F o l l o w i n g a bench t r i a l , the c i r c u i t c o u r t e n t e r e d a 

judgment d e t e r m i n i n g t h a t the U n i t e d S t a t e s Department of 

Housing and Urban Development ("HUD") l o s s - m i t i g a t i o n 

p r o c e d u r e s were mandatory, t h a t Bank of America had 

s u b s t a n t i a l l y c o m p l i e d w i t h those p r o c e d u r e s , and t h a t Bank of 

America had e s t a b l i s h e d i t s r i g h t t o e j e c t the Campbells from 

the p r o p e r t y . The Campbells f i l e d a t i m e l y postjudgment 

motion and r e q u e s t e d a h e a r i n g on t h a t motion. The c i r c u i t 

c o u r t s e t a date f o r a h e a r i n g , but i t d e n i e d the motion 

b e f o r e the h e a r i n g was h e l d . The Campbells t i m e l y appealed. 

The supreme c o u r t s u b s e q u e n t l y t r a n s f e r r e d the a p p e a l t o t h i s 

c o u r t p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

S t a n d a r d of Review 

"'"Where e v i d e n c e i s p r e s e n t e d t o the t r i a l 
c o u r t ore t e n u s , a presumption of c o r r e c t n e s s e x i s t s 
as t o the c o u r t ' s c o n c l u s i o n s on i s s u e s of f a c t ; i t s 
d e t e r m i n a t i o n w i l l not be d i s t u r b e d u n l e s s i t i s 
c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g e v i d e n c e , 
m a n i f e s t l y u n j u s t , or a g a i n s t the g r e a t weight of 
the e v i d e n c e . " ' P o l l a r d v. Unus Props., LLC, 902 
So. 2d 18, 23 ( A l a . 2004) ( q u o t i n g American  
P e t r o l e u m Equip. & C o n s t r . , I n c . v. Fancher, 708 So. 
2d 129, 132 ( A l a . 1997)). 'However, as t o i s s u e s of 
law, ... " ... our re v i e w i s de n o v o . P a d g e t t v.  
Conecuh County Comm'n, 901 So. 2d 678, 685 ( A l a . 
2004) ( q u o t i n g A l f a Mut. I n s . Co. v. S m a l l , 829 So. 
2d 743, 745 ( A l a . 2002)). " 
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Weeks v. Wolf Creek Indus., I n c . , 941 So. 2d 263, 268-69 ( A l a . 

2006). 

D i s c u s s i o n 

I . 

The Campbells argued i n the c i r c u i t c o u r t and they now 

m a i n t a i n on a p p e a l t h a t Bank of America's a l l e g e d 

noncompliance w i t h HUD l o s s - m i t i g a t i o n a l t e r n a t i v e s t o 

f o r e c l o s u r e c o n s t i t u t e s a defense t o a f o r e c l o s u r e a c t i o n . An 

ejec t m e n t a c t i o n f o l l o w i n g a n o n j u d i c i a l f o r e c l o s u r e , however, 

i s not a " f o r e c l o s u r e a c t i o n , " and a defense i n such an a c t i o n 

a s s e r t i n g e r r o r s i n the f o r e c l o s u r e p r o c e s s i s a c o l l a t e r a l 

a t t a c k on a f o r e c l o s u r e . See Dewberry v. Bank of S t a n d i n g  

Rock, 227 A l a . 484, 493, 150 So. 463, 470 (1933) 

( c h a r a c t e r i z i n g the a c t i o n i n Jones v. H a g l e r , 95 A l a . 529, 10 

So. 345 (1891), i n which the p l a i n t i f f sought p o s s e s s i o n of 

c e r t a i n p r o p e r t y he had p u r c hased from a t r u s t e e , who had s o l d 

the p r o p e r t y p u r s u a n t t o a power of s a l e i n a deed of t r u s t , 

and i n which the defendant had a s s e r t e d i r r e g u l a r i t i e s i n the 

s a l e , as "a s t a t u t o r y a c t i o n i n the n a t u r e of e j e c t m e n t — an  

i n d i r e c t or c o l l a t e r a l a t t a c k upon the f o r e c l o s u r e of r e a l and 

p e r s o n a l p r o p e r t y s o l d by a t r u s t e e , under the power [of s a l e 

4 



2100246 

i n a deed of t r u s t ] " (some emphasis i n o r i g i n a l ; some emphasis 

added)). We need not address whether the c i r c u i t c o u r t ' s 

f a c t u a l d e t e r m i n a t i o n -- t h a t Bank of America had 

s u b s t a n t i a l l y c o m p l i e d w i t h the HUD-mandated l o s s - m i t i g a t i o n 

p r o c e d u r e s — i s " c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 

e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t the g r e a t weight of 

the e v i d e n c e , " Weeks, supr a , because we a f f i r m the c i r c u i t 

c o u r t ' s judgment, as a m a t t e r of law, on a n o t h e r , more 

fundamental, b a s i s : t h a t the Campbells waived the l o s s -

m i t i g a t i o n i s s u e by f a i l i n g t o seek i n j u n c t i v e or d e c l a r a t o r y 

r e l i e f t o h a l t the f o r e c l o s u r e s a l e b e f o r e i t o c c u r r e d or t o 

f i l e an a c t i o n t o s e t a s i d e the f o r e c l o s u r e s a l e a f t e r i t 

o c c u r r e d . 

In Coleman v. BAC S e r v i c i n g , [Ms. 2100453, Feb r u a r y 3, 

2012] So. 3d , ( A l a . C i v . App. 2012), the mortgagor 

argued t h a t the f o r e c l o s i n g e n t i t y ' s f a i l u r e t o e x p l o r e l o s s -

m i t i g a t i o n measures was a defense t o an ejectment a c t i o n . 

T h i s c o u r t s t a t e d : 

" I n s u p p o r t of her argument, Coleman c i t e s a 
number of d e c i s i o n s from o t h e r j u r i s d i c t i o n s 
i n d i c a t i n g t h a t the f a i l u r e t o e x p l o r e 
l o s s - m i t i g a t i o n a c t i o n s as an a l t e r n a t i v e t o 
f o r e c l o s u r e i s an e q u i t a b l e defense t o a f o r e c l o s u r e 
a c t i o n . The cases upon which Coleman r e l i e s do, i n 

5 



2100246 

f a c t , c o n t a i n such s t a t e m e n t s , but the statements 
are i n the c o n t e x t of j u d i c i a l f o r e c l o s u r e a c t i o n s 
by mortgagees, or i n p r e - f o r e c l o s u r e a c t i o n s by 
mortgagors s e e k i n g d e c l a r a t o r y or i n j u n c t i v e r e l i e f , 
not i n the c o n t e x t of n o n j u d i c i a l f o r e c l o s u r e 
a c t i o n s p u r s u a n t t o a power of s a l e i n a mortgage 
i n s t r u m e n t or p o s t - f o r e c l o s u r e e j e c t m e n t a c t i o n s . 
See, e.g., F e d e r a l N a t ' l Mortg. Ass'n v. Moore, 609 
F. Supp. 194 (N.D. I l l . 1985) ( j u d i c i a l 
f o r e c l o s u r e ) ; ABN AMRO Mortg. Group, I n c . v. T u l l a r , 
770 N.W.2d 851 (Iowa C t. App. 2009) ( t a b l e ) 
( d e c i s i o n w i t h o u t a p u b l i s h e d o p i n i o n ) ( j u d i c i a l 
f o r e c l o s u r e ) ; W e l l s Fargo Home Mortg., I n c . v. N e a l , 
398 Md. 705, 922 A.2d 538 (2007) ( p r e - f o r e c l o s u r e 
a c t i o n by mortgagor s e e k i n g d e c l a r a t o r y and 
i n j u n c t i v e r e l i e f ) ; F e d e r a l Land Bank of S t . P a u l v.  
Overboe, 404 N.W.2d 445, 449 (N.D. 1987) ( j u d i c i a l 
f o r e c l o s u r e ) . ' [ I ] t i s g e n e r a l l y r e c o g n i z e d under 
Alabama law t h a t a power of s a l e g i v e n under a 
mortgage a f f o r d s the mortgagee an a d d i t i o n a l and 
more speedy remedy f o r r e c o v e r y of the debt.' 
Johnson v. S h i r l e y , 539 So. 2d 165, 168 ( A l a . 1988) 
( c i t i n g P a i n t Rock Props. v. Shewmake, 393 So. 2d 
982, 984 ( A l a . 1981)). In the absence of a s t a t u t e 
or c o n t r o l l i n g a u t h o r i t y from our supreme c o u r t t o 
the c o n t r a r y , we conclude t h a t the f a i l u r e of a 
f o r e c l o s i n g e n t i t y t o comply w i t h HUD or [ U n i t e s 
S t a t e s Department of V e t e r a n s A f f a i r s ] 
l o s s - m i t i g a t i o n r e q u i r e m e n t s may not be r a i s e d as a 
defense t o an ejectmen t a c t i o n f o l l o w i n g a 
n o n j u d i c i a l f o r e c l o s u r e . " 

So. 3d a t . In the p r e s e n t case, the Campbells c i t e 

the same a u t h o r i t i e s t h a t were c i t e d and d i s t i n g u i s h e d i n 

Coleman. Perhaps r e c o g n i z i n g the d i s t i n c t i o n made i n Coleman, 

the Campbells c i t e an a d d i t i o n a l , u n r e p o r t e d C a l i f o r n i a 

d e c i s i o n f o r the p r o p o s i t i o n t h a t "a p r o p e r t y owner f a c i n g a 
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n o n j u d i c i a l f o r e c l o s u r e [may] a s s e r t a l e n d e r ' s f a i l u r e t o 

ap p l y the mandatory l o s s m i t i g a t i o n p r o c e d u r e s " as a defense. 

Ghervescu v. W e l l s Fargo Home Mortg., (No. E041809, March 13, 

2008) ( C a l . Ct. App. 2008) ( u n p u b l i s h e d ) . Ghervescu a c t u a l l y 

s u p p o r t s the p o s i t i o n t h a t the Campbells have waived t h e i r 

l o s s - m i t i g a t i o n defense by r a i s i n g i t f o r the f i r s t time i n an 

ejectment a c t i o n f o l l o w i n g a f o r e c l o s u r e . Ghervescu was not 

an e j e c t m e n t a c t i o n ; the mortgagor i n t h a t case sought an 

i n j u n c t i o n t o r e s t r a i n d e l i v e r y of the t r u s t e e ' s deed and t o 

s e t a s i d e a f o r e c l o s u r e s a l e . The C a l i f o r n i a C ourt of Appeals 

s t a t e d : 

"We see no reason t h a t a p r o p e r t y owner f a c i n g a 
n o n j u d i c i a l f o r e c l o s u r e s h o u l d not be a b l e t o a s s e r t 
a l e n d e r ' s f a i l u r e t o a p p l y the mandatory l o s s 
m i t i g a t i o n p r o c e d u r e s d e f e n s i v e l y , e i t h e r t o  
p r e c l u d e or t o s e t a s i d e a f o r e c l o s u r e s a l e . Where 
no s a l e has tak e n p l a c e , a c o u r t may p r e c l u d e the 
s a l e u n t i l the l e n d e r c o m p l i e s w i t h the [ F e d e r a l 
Housing A d m i n i s t r a t i o n ' s ] l o s s m i t i g a t i o n 
p r o c e d u r e s . Or, i f the s a l e has tak e n p l a c e , the 
c o u r t may s e t the s a l e a s i d e " 

See a l s o W e l l s Fargo Home Mortg., I n c . v. N e a l , 398 Md. 705, 

922 A.2d 538 (2007) ( h o l d i n g t h a t because f o r e c l o s u r e i s an 

e q u i t a b l e remedy, a mortgagor may a s s e r t the e q u i t a b l e defense 

of the mortgagee's f a i l u r e t o engage i n the l o s s - m i t i g a t i o n 

p r o c e d u r e s mandated by f e d e r a l r e g u l a t i o n s and a c o u r t may 
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p r o h i b i t a f o r e c l o s u r e s a l e u n t i l the mortgagee has c o m p l i e d 

w i t h those r e g u l a t i o n s ) . 

The Campbells c i t e B e r r y v. Deutsche Bank N a t i o n a l T r u s t  

Co., 57 So. 3d 142 ( A l a . C i v . App. 2010), and Hawkins v.  

L a S a l l e Bank, 24 So. 3d 1143 ( A l a . C i v . App. 2009), o v e r r u l e d 

on another ground, B e r r y , s u p r a , f o r the p r o p o s i t i o n t h a t a 

mortgagor may r a i s e i r r e g u l a r i t i e s i n the f o r e c l o s u r e 

p r o c e e d i n g s as an a f f i r m a t i v e defense t o an ejectment a c t i o n . 

B e r r y a ddressed the a l l e g e d inadequacy of the p r i c e p a i d a t a 

f o r e c l o s u r e s a l e . Hawkins ad d r e s s e d the q u e s t i o n whether the 

c o l l e c t i v e s a l e a t f o r e c l o s u r e of t h r e e p a r c e l s of l a n d 

hampered the mortgagor's a b i l i t y t o redeem the one p a r c e l on 

which he was r e s i d i n g . B e r r y and Hawkins are d i s t i n g u i s h a b l e 

because they d e a l t w i t h f o r e c l o s u r e s a l e s t h a t a l l e g e d l y 

f a i l e d t o s a t i s f y the s t a t u t o r y r e q u i r e m e n t s f o r a n o n j u d i c i a l 

f o r e c l o s u r e i n Alabama. See A l a . Code 1975, § 35-10-9 

( s t a t i n g t h a t " [ a ] l l s a l e s of r e a l e s t a t e , made under powers 

c o n t a i n e d i n mortgages or deeds of t r u s t c o n t r a r y t o the  

p r o v i s i o n s of t h i s a r t i c l e , s h a l l be n u l l and v o i d 

(emphasis added)). N o t h i n g i n T i t l e 35, Chapter 10, A r t i c l e 

1 e t seq., A l a . Code 1975, mandates t h a t a f o r e c l o s i n g e n t i t y 
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o f f e r a mortgagor l o s s - m i t i g a t i o n a l t e r n a t i v e s t o f o r e c l o s u r e . 

The f a c t t h a t such measures are r e q u i r e d by f e d e r a l s t a t u t e or 

r e g u l a t i o n , or by the mortgage i n s t r u m e n t s i g n e d by the 

d e b t o r , may c o n s t i t u t e an e q u i t a b l e defense t o a " f o r e c l o s u r e 

a c t i o n , " but i t i s w h o l l y i m m a t e r i a l t o an e j e c t m e n t a c t i o n , 

which, as we have d i s c u s s e d , i s not a " f o r e c l o s u r e a c t i o n . " 

I I . 

The c i r c u i t c o u r t ' s f a i l u r e t o h o l d a h e a r i n g on the 

Campbells' postjudgment motion was harmless e r r o r because the 

motion had no p r o b a b l e m e r i t and t h i s c o u r t has r e s o l v e d the 

i s s u e s p r e s e n t e d t h e r e i n , as a m a t t e r of law, a d v e r s e l y t o the 

Campbells. See Ware v. Deutsche Bank N a t ' l T r u s t Co., 75 So. 

3d 1163, 1172 ( A l a . 2011) ( c i t i n g H o l l a n d e r v. N i c h o l s , 19 So. 

3d 184, 197 ( A l a . 2009); K i t c h e n s v. Maye, 623 So. 2d 1082, 

1088-89 ( A l a . 1993); and Greene v. Thompson, 554 So. 2d 376, 

381 ( A l a . 1989)). 

The judgment of the J e f f e r s o n C i r c u i t Court i s a f f i r m e d . 

AFFIRMED. 

Thomas and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Bryan, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t because t h i s c o u r t h e l d i n Coleman 

v. BAC S e r v i c i n g , [Ms. 2100453, Feb. 3, 2012] So. 3d , 

( A l a . C i v . App. 2012), t h a t , " [ i ] n the absence of a 

s t a t u t e or c o n t r o l l i n g a u t h o r i t y from our supreme c o u r t t o the 

c o n t r a r y , we conclude t h a t the f a i l u r e of a f o r e c l o s i n g e n t i t y 

t o comply w i t h HUD [ U n i t e d S t a t e s Department of Housing and 

Urban Development] or VA [ U n i t e d S t a t e s Department of V e t e r a n s 

A f f a i r s ] l o s s - m i t i g a t i o n r e q u i r e m e n t s may not be r a i s e d as a 

defense t o an ejectment a c t i o n f o l l o w i n g a n o n j u d i c i a l 

f o r e c l o s u r e . " I d i s a g r e e w i t h the main o p i n i o n i n s o f a r as i t 

may be i n t e r p r e t e d as i n d i c a t i n g t h a t the a f f i r m a t i v e defenses 

t h a t may be r a i s e d i n an e j e c t m e n t a c t i o n are l i m i t e d t o a 

f o r e c l o s i n g p a r t y ' s f a i l u r e t o adhere t o s t a t u t o r y 

r e q u i r e m e n t s a p p l i c a b l e t o f o r e c l o s u r e s . In my o p i n i o n , the 

a f f i r m a t i v e defenses t h a t may be r a i s e d i n an ejectment a c t i o n 

a l s o i n c l u d e the f o r e c l o s i n g p a r t y ' s f a i l u r e t o adhere t o 

c o n t r a c t u a l p r o v i s i o n s of the mortgage and e q u i t a b l e defenses 

o t h e r than the f a i l u r e of a f o r e c l o s i n g e n t i t y t o comply w i t h 

HUD or VA l o s s - m i t i g a t i o n r e q u i r e m e n t s . 
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