
REL: 11/10/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 

OCTOBER TERM, 2011-2012 

2100293 

Grove H i l l Homeowners' Association, Inc. 

v. 

William Rice and Laura Rice 
Appeal from Lee C i r c u i t Court 

(CV-09-900178) 

On A p p l i c a t i o n f o r R e h e a r i n g 

MOORE, Judge. 

T h i s c o u r t ' s o p i n i o n of J u l y 29, 2011, i s withdrawn, and 

the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 



2100293 

Grove H i l l Homeowners' A s s o c i a t i o n , I n c . ("the 

A s s o c i a t i o n " ) , a p peals from a judgment of the Lee C i r c u i t 

C o u r t ("the t r i a l c o u r t " ) d e c l i n i n g t o i s s u e a permanent 

i n j u n c t i o n e n j o i n i n g W i l l i a m R i c e and L a u r a R i c e from 

m a i n t a i n i n g a d r i v e w a y on t h e i r p r o p e r t y t h a t does not comply 

w i t h § 6.20 of the Grove H i l l S u b d i v i s i o n D e c l a r a t i o n of 

Covenants, C o n d i t i o n s , and R e s t r i c t i o n s ("the r e s t r i c t i v e 

c o v e n a n t s " ) . 

T h i s i s the second time t h i s case has been b e f o r e t h i s 

c o u r t . See Grove H i l l Homeowners' Ass'n v. R i c e , 43 So. 3d 

609 ( A l a . C i v . App. 2010) ("Grove H i l l " ) . In Grove H i l l , we 

s e t f o r t h the f o l l o w i n g f a c t s p e r t i n e n t t o the p r e s e n t a p p e a l : 

" I n 2008, the R i c e s p u r c h a s e d p r o p e r t y and a 
house l o c a t e d i n the Grove H i l l s u b d i v i s i o n . On 
A p r i l 23, 2008, the A s s o c i a t i o n sent a l e t t e r t o the 
R i c e s welcoming them t o the neighborhood. The 
A s s o c i a t i o n a t t a c h e d a copy of the r e s t r i c t i v e 
covenants t o the l e t t e r , which a l s o r e f e r r e d the 
re a d e r t o a Web s i t e f o r f u r t h e r 'neighborhood 
i n f o r m a t i o n . ' S e c t i o n 6.20 of the r e s t r i c t i v e 
covenants p r o v i d e s : 

"'6.20 Driveways and Sidewalks. A l l 
dr i v e w a y s and s i d e w a l k s f o r each L o t or 
D w e l l i n g s h a l l be c o n s t r u c t e d of a s p h a l t or 
c o n c r e t e . Other m a t e r i a l s may be used b u t 
o n l y i f approved by the [ A r c h i t e c t u r a l 
Review Committee]. A l l dri v e w a y s and 
s i d e w a l k s s h a l l be p a v e d ; c h e r t , g r a v e l , 
and l o o s e stone d r i v e w a y s and s i d e w a l k s are 
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p r o h i b i t e d . P r o v i d e d , however, t h a t the 
f o r e g o i n g s h a l l not be a p p l i c a b l e t o any of 
the roadways w i t h i n the Development which 
may c o n s t i t u t e Common Ar e a s . ' 

" ( B o l d t y p e f a c e i n o r i g i n a l . ) S e c t i o n 5.05(a) of the 
r e s t r i c t i v e covenants s t a t e s t h a t no improvements, 
i n c l u d i n g d r i v e w a y s , may be made t o the e x t e r i o r 
appearance of any l o t w i t h o u t p r e a p p r o v a l of the 
A r c h i t e c t u r a l Review Committee ('the ARC'). 

"At the time the R i c e s p u r c h a s e d the p r o p e r t y , 
the c o n s t r u c t i o n of the house had not been 
completed, the house had been abandoned by the 
c o n t r a c t o r f o r f o u r months, and the house was i n 
f o r e c l o s u r e . The c o n t r a c t o r had b u i l t a narrow 
c o n c r e t e d r i v e w a y r u n n i n g from the s t r e e t t o the 
house. W i l l i a m t e s t i f i e d t h a t , a t the time the R i c e s 
p u r c h a s e d the p r o p e r t y , the d r i v e w a y was s t a i n e d 
w i t h r e d mud and c o n t a i n e d a l o n g c r a c k . No one from 
the A s s o c i a t i o n or the ARC i n s t r u c t e d the R i c e s t h a t 
the d r i v e w a y needed t o be r e p a i r e d or remodeled, but 
L a u r a t o l d W i l l i a m t h a t t h e y needed t o do something 
t o c o r r e c t the 'eyesore.' 

" W i l l i a m t e s t i f i e d t h a t he c o n s i d e r e d s e v e r a l 
o p t i o n s t o address the dri v e w a y problem, some of 
which he c o n s i d e r e d too e x p e n s i v e and o t h e r s of 
which he deemed i m p r a c t i c a l . The R i c e s d e c i d e d not 
t o c o m p l e t e l y r e p l a c e the d r i v e w a y ; i n s t e a d , t h e y 
d e c i d e d t o add a secondary pad t o the dr i v e w a y and 
t o top the dr i v e w a y w i t h l i q u i d a s p h a l t and l o o s e 
pea g r a v e l . [ 1 ] Under t h a t p l a n , the dri v e w a y would 

1As W i l l i a m t e s t i f i e d , the l a n d s c a p i n g company spray e d hot 
l i q u i d a s p h a l t over the c o n c r e t e base of the driv e w a y and then 
s h o v e l e d l o o s e g r a n i t e over the a s p h a l t l a y e r . That g r a n i t e 
was d e s c r i b e d i n the r e c o r d as "pea g r a v e l . " A p p a r e n t l y , i t 
was i n t e n d e d t h a t the pea g r a v e l would f a s t e n t o the a s p h a l t 
l a y e r as i t d r i e d . However, i t i s u n d i s p u t e d t h a t some of the 
pea g r a v e l was l o o s e from the a s p h a l t l a y e r by the time of 
t r i a l . 
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r e t a i n i t s o r i g i n a l c o n c r e t e base. They c o n t r a c t e d 
w i t h a l a n d s c a p i n g company, which performed the 
work. In v i o l a t i o n o f § 5.05 of the r e s t r i c t i v e 
c ovenants, the R i c e s d i d not n o t i f y the ARC and 
o b t a i n i t s a p p r o v a l b e f o r e u n d e r t a k i n g the 
m o d i f i c a t i o n s t o the driveway. 

"In l a t e November or e a r l y December 2008, John 
P r i c e , the p r e s i d e n t of the A s s o c i a t i o n , r e c e i v e d an 
anonymous c o m p l a i n t about the driveway. B a r b a r a 
A r r i n g t o n , the p r o p e r t y manager, sent an e - m a i l t o 
W i l l i a m a s k i n g whether the d r i v e w a y had been 
completed. A f t e r r e c e i v i n g i n f o r m a t i o n t h a t the 
d r i v e w a y had been completed, P r i c e c o n t a c t e d Jack 
Downs, then chairman of the ARC, about the i s s u e . 
Downs i n s p e c t e d the d r i v e w a y and o p i n e d t o the 
members of the A s s o c i a t i o n ' s b o a r d a t a December 
2008 meeting t h a t the d r i v e w a y d i d not comply w i t h 
§ 6.20. 

"In January 2009, Diane T i l l e r y assumed the r o l e 
of ARC chairman from Downs. T i l l e r y t a l k e d w i t h the 
R i c e s and showed them the r e s t r i c t i v e covenants. 
T i l l e r y t e s t i f i e d t h a t , d u r i n g t h a t meeting, the 
R i c e s asked f o r a v a r i a n c e . T i l l e r y agreed t o 
d i s c u s s the m a t t e r w i t h the ARC. The R i c e s 
t h e r e a f t e r s u b m i t t e d a s u r v e y of 21 n e i g h b o r s , a l l 
of whom approved of the driveway, a l o n g w i t h 
photographs of the d r i v e w a y b e f o r e the m o d i f i c a t i o n s 
and a d e s c r i p t i o n of the m o d i f i c a t i o n p r o c e s s . 
T i l l e r y and the o t h e r f o u r members of the ARC 
i n s p e c t e d the driveway. The ARC s u b s e q u e n t l y met and 
unanimously d e c i d e d t h a t the d r i v e w a y d i d not comply 
w i t h § 6.20. T i l l e r y t e s t i f i e d t h a t the ARC d i d not 
d i s c u s s g r a n t i n g the R i c e s a v a r i a n c e ; however, a 
l e t t e r d a t e d January 19, 2009, which the A s s o c i a t i o n 
i n t r o d u c e d i n t o e v i d e n c e , i n d i c a t e s t h a t the ARC 
r e j e c t e d the R i c e s ' r e q u e s t f o r the v a r i a n c e . 

"Over the next month, T i l l e r y exchanged e - m a i l s 
and l e t t e r s w i t h the R i c e s and L a u r a ' s f a t h e r , an 
a t t o r n e y . The R i c e s sought a f a c e - t o - f a c e meeting 
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w i t h the ARC t o d i s c u s s t h e i r view t h a t the 
m o d i f i c a t i o n s had a c t u a l l y improved the c o n d i t i o n of 
the driveway, bu t the ARC d i d not agree t o any 
'appeal.' The A s s o c i a t i o n , on the o t h e r hand, sought 
i n f o r m a t i o n on the R i c e s ' p l a n s t o remodel the 
d r i v e w a y i n compliance w i t h § 6.20. A f t e r r e c e i v i n g 
a l e t t e r from L a u r a ' s f a t h e r a s k i n g her t o q u i t 
t h r e a t e n i n g the R i c e s , T i l l e r y c o n t a c t e d the 
A s s o c i a t i o n ' s a t t o r n e y . That a t t o r n e y f i l e d a 
c o m p l a i n t a g a i n s t the R i c e s on A p r i l 7, 2009, 
s e e k i n g an i n j u n c t i o n and damages. The R i c e s 
answered on May 11, 2009, and c o u n t e r c l a i m e d f o r 
a t t o r n e y f e e s under the Alabama L i t i g a t i o n 
A c c o u n t a b i l i t y A c t ('the ALAA'). See A l a . Code 1975, 
§§ 12-19-270 t o -276. 

"The t r i a l c o u r t r e j e c t e d the A s s o c i a t i o n ' s 
r e q u e s t f o r a p r e l i m i n a r y i n j u n c t i o n on May 20, 
2009. The case proceeded t o t r i a l on June 5, 2009. 
At the t r i a l , the A s s o c i a t i o n i n t r o d u c e d photographs 
showing l o o s e g r a v e l from the d r i v e w a y s c a t t e r e d i n 
the s t r e e t . W i l l i a m a d m i t t e d t h a t l o o s e g r a v e l from 
the d r i v e w a y had g o t t e n onto the s t r e e t . T i l l e r y 
t e s t i f i e d t h a t the ARC was concerned about t h a t 
problem as w e l l as the a e s t h e t i c d i f f e r e n c e between 
the R i c e s ' d r i v e w a y and a l l the o t h e r d r i v e w a y s i n 
the neighborhood and i t s p o t e n t i a l impact on 
p r o p e r t y v a l u e s . T i l l e r y t e s t i f i e d t h a t the 
A s s o c i a t i o n wanted the R i c e s t o comply w i t h § 6.20 
no m a t ter the c o s t or d i s r u p t i o n . W i l l i a m t e s t i f i e d 
t h a t i t would c o s t $15,000 t o make the changes the 
A s s o c i a t i o n was demanding and t h a t the R i c e s had 
t a ken no s t e p s t o change the d r i v e w a y . " 

43 So. 3d a t 611-12. 

The t r i a l c o u r t e n t e r e d a judgment on J u l y 14, 2009, 

d e t e r m i n i n g t h a t the d r i v e w a y was "a c o n c r e t e d r i v e w a y c o v e r e d 

w i t h a s p h a l t and g r a v e l , a c o m b i n a t i o n not c ontemplated i n the 
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covenant," d e t e r m i n i n g t h a t the d r i v e w a y conformed t o the 

covenants, and d e n y ing the r e l i e f r e q u e s t e d by the 

A s s o c i a t i o n . The A s s o c i a t i o n a p pealed the t r i a l c o u r t ' s 

judgment t o t h i s c o u r t on August 11, 2009. In Grove H i l l , 

t h i s c o u r t s e t out the s t a n d a r d f o r i s s u i n g a permanent 

i n j u n c t i o n : 

"'To be e n t i t l e d t o a permanent i n j u n c t i o n , a 
p l a i n t i f f must demonstrate success on the m e r i t s , a 
s u b s t a n t i a l t h r e a t of i r r e p a r a b l e i n j u r y i f the 
i n j u n c t i o n i s not g r a n t e d , t h a t the t h r e a t e n e d 
i n j u r y t o the p l a i n t i f f outweighs the harm the 
i n j u n c t i o n may cause the defendant, and t h a t 
g r a n t i n g the i n j u n c t i o n w i l l not d i s s e r v e the p u b l i c 
i n t e r e s t . ' " 

43 So. 3d a t 613 ( q u o t i n g TFT, I n c . v. Warning Sys., I n c . , 751 

So. 2d 1238, 1242 ( A l a . 1999), o v e r r u l e d on o t h e r grounds, 

H o l i d a y I s l e , LLC v. A d k i n s , 12 So. 3d 1173 ( A l a . 2008)). 

T h i s c o u r t then d e t e r m i n e d t h a t the t r i a l c o u r t had e r r e d i n 

d e t e r m i n i n g t h a t § 6.20 c o n t a i n e d a l a t e n t a m b i g u i t y , and we 

c o n c l u d e d t h a t the R i c e s ' d r i v e w a y v i o l a t e d § 6.20 of the 

r e s t r i c t i v e covenants and, t h e r e f o r e , t h a t the A s s o c i a t i o n had 

demonstrated success on the m e r i t s . 43 So. 3d a t 615. We 

r e v e r s e d the t r i a l c o u r t ' s judgment and remanded the case f o r 

the t r i a l c o u r t t o c o n s i d e r "whether the A s s o c i a t i o n c a r r i e d 
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i t s burden o f p r o v i n g the r e m a i n i n g elements n e c e s s a r y t o 

o b t a i n the permanent i n j u n c t i o n i t r e q u e s t e d . " I d . 

Upon remand, the A s s o c i a t i o n f i l e d a motion f o r the e n t r y 

o f a judgment i n i t s f a v o r . The p a r t i e s f i l e d b r i e f s on 

remand i n support o f t h e i r r e s p e c t i v e arguments, and, on May 

28, 2010, the t r i a l c o u r t e n t e r e d an o r d e r t h a t s t a t e d , i n 

p e r t i n e n t p a r t : 

" A t t o r n e y s f o r the p a r t i e s appeared b e f o r e the Court 
f o r a h e a r i n g on A p r i l 30, 2010. The p a r t i e s have 
agreed t h a t no e v i d e n t i a r y h e a r i n g i s r e q u i r e d t o 
comply w i t h the o r d e r remanding the case back t o the 
C i r c u i t C o u r t . T h e r e f o r e , the Court e n t e r s t h i s 
r u l i n g based on the t e s t i m o n y and e v i d e n c e p r e s e n t e d 
on J u l y 6, 2009. 

"The C o u r t o f C i v i l A ppeals has t a s k e d the 
C i r c u i t C ourt w i t h d e t e r m i n i n g whether [ t h e 
A s s o c i a t i o n ] h a [ s ] met the r e m a i n i n g s t a n d a r d s as 
s e t f o r t h i n TFT, I n c . v. Warning Sys., I n c . , 
n e c e s s a r y f o r the i s s u a n c e of a permanent 
i n j u n c t i o n . 

"'To be e n t i t l e d t o a permanent i n j u n c t i o n , 
a p l a i n t i f f must demonstrate success on the 
m e r i t s , a s u b s t a n t i a l t h r e a t of i r r e p a r a b l e 
i n j u r y i f the i n j u n c t i o n i s not g r a n t e d , 
t h a t the t h r e a t e n e d i n j u r y t o the p l a i n t i f f 
outweighs the harm the i n j u n c t i o n may cause 
the defendant, and t h a t g r a n t i n g the 
i n j u n c t i o n w i l l not d i s s e r v e the p u b l i c 
i n t e r e s t . ' 

"751 So. 2d 1238, 1242 ( A l a . 1999), o v e r r u l e d on 
o t h e r grounds, H o l i d a y I s l e , LLC v. A d k i n s , 12 So. 
3d 1173 ( A l a . 2008). The Court of C i v i l A ppeals 
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r u l e d t h a t [ t h e A s s o c i a t i o n ] has i n d e e d demonstrated 
s u c c e s s on the m e r i t s , and t h e r e f o r e has met the 
f i r s t prong of the TFT t e s t . 

"However, [ t h e A s s o c i a t i o n ] h a [ s ] a more 
d i f f i c u l t time meeting the second prong of the TFT 
s t a n d a r d s i n c e [ i t ] must show a s u b s t a n t i a l t h r e a t 
of i r r e p a r a b l e i n j u r y i f the i n j u n c t i o n i s not 
g r a n t e d . The f a c t t h a t the d r i v e w a y i s d i f f e r e n t 
from o t h e r d r i v e w a y s i n the neighborhood i s not 
s u f f i c i e n t t o i n d i c a t e an i n j u r y or a t h r e a t of an 
i n j u r y . Ms. Diana T i l l e r y , the c h a i r of the 
A r c h i t e c t u r a l Review Committee, i n d i c a t e d t h a t the 
Committee based [ i t s ] d e c i s i o n on the b l a c k - l e t t e r 
w ording of the covenant. She d i d not mention any 
a c t u a l or t h r e a t e n e d i n j u r y t o the Homeowners' 
A s s o c i a t i o n or any i n d i v i d u a l p r o p e r t y owner. Ms. 
T i l l e r y a l s o s t a t e d t h a t the b a s i s of the d e c i s i o n 
was a e s t h e t i c s and the p o s s i b i l i t y of l o o s e stone on 
the s t r e e t . However, the p r e s i d e n t of the 
Homeowners' A s s o c i a t i o n , Mr. John P r i c e , s t a t e d t h a t 
l o o s e stone i n the common area s of the neighborhood 
was a c c e p t a b l e . There was no t e s t i m o n y of any 
r e p o r t s of damage or i n j u r y i n the neighborhood due 
t o l o o s e stone on the s t r e e t . No w i t n e s s f o r [ t h e 
A s s o c i a t i o n ] t e s t i f i e d about a decrease i n p r o p e r t y 
v a l u e s i n the neighborhood due t o the driveway. Mr. 
B i l l y C l e v e l a n d , the d e v e l o p e r of the s u b d i v i s i o n , 
s t a t e d t h a t the d r i v e w a y would not a f f e c t p r o p e r t y 
v a l u e . Moreover, [ t h e A s s o c i a t i o n ] d i d not produce 
e v i d e n c e t h a t [ t h e R i c e s ' ] immediate n e i g h b o r s -¬
those who would be most a f f e c t e d by the d r i v e w a y ' s 
a e s t h e t i c v a l u e -- found the d r i v e w a y o b j e c t i o n a b l e . 
T h e r e f o r e , a e s t h e t i c v a l u e i s the o n l y i n j u r y [ t h e 
A s s o c i a t i o n ] h a [ s ] t r u l y attempted t o show, and the 
a e s t h e t i c v a l u e of the d r i v e w a y i s improved from the 
o r i g i n a l c o n d i t i o n of the driveway. 

"[The A s s o c i a t i o n ] ha[s] c i t e d Tubbs v. Brandon, 
2d 1358 ( A l a . 1979), and T a y l o r v. K o h l e r , 

507 So. 2d 426 ( A l a . 1987), f o r the t e n e t , 'The 
r i g h t t o e n j o i n [a] b r e a c h w i l l not depend 
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whether the covenantee w i l l be damaged by the 
b r e a c h . ' While n e i t h e r Tubbs nor T a y l o r have been 
o v e r t u r n e d , l a t e r c aselaw suggests t h a t the Alabama 
c o u r t s have not c o n t i n u e d t o s t r i c t l y f o l l o w t h a t 
p a r t i c u l a r h o l d i n g of Tubbs. More modern caselaw 
adopts the r e l a t i v e h a r d s h i p t e s t as o u t l i n e d i n 
Lange v. S c o f i e l d , 567 So. 2d 1299, 1302 ( A l a . 
1990): '[A] covenant w i l l not be e n f o r c e d i f t o do 
so would harm one landowner w i t h o u t s u b s t a n t i a l l y 
b e n e f i t i n g another landowner.' The h o l d i n g i n Lange 
e s s e n t i a l l y matches the t h i r d of the f o u r prongs of 
the TFT t e s t f o r the i s s u a n c e of a permanent 
i n j u n c t i o n . 

" I n t h i s i n s t a n c e , d e s p i t e the f a c t t h a t [the 
R i c e s ] d i d i n c u r the expenses on t h e i r own, t h e i r 
o n l y f e a s i b l e o p t i o n would have been t o t e a r up the 
o l d d r i v e w a y and i n s t a l l a new one. Mr. R i c e 
t e s t i f i e d t h a t i t would c o s t an e s t i m a t e d $15,000.00 
t o t e a r up the d r i v e w a y and r e p l a c e i t . I f [the 
R i c e s ] were r e q u i r e d t o change the c u r r e n t driveway, 
the o n l y o p t i o n a t t h i s p o i n t would a l s o be t o t e a r 
up the e x i s t i n g d r i v e w a y and r e p l a c e i t e n t i r e l y , 
a l s o a t a c o s t of $15,000.00. There was no 
t e s t i m o n y c o n c e r n i n g any o t h e r p o s s i b l e remedies a t 
t r i a l . E n f o r c i n g the covenant a g a i n s t [the R i c e s ] 
as s t r i c t l y as [the A s s o c i a t i o n ] d e s i r e [ s ] would 
harm [the R i c e s ] s u b s t a n t i a l l y more than i t would 
b e n e f i t [the A s s o c i a t i o n ] . See Lange. Moreover, the 
a e s t h e t i c harm t o [the A s s o c i a t i o n ] i s f a r l e s s than 
the monetary harm [the R i c e s ] would i n c u r i n 
r e p l a c i n g the e n t i r e d r i v e w a y . T h e r e f o r e , [the 
A s s o c i a t i o n ] ha[s] not met the second prong of the 
TFT s t a n d a r d . 

"The f o u r t h prong of the TFT s t a n d a r d i n v o l v e s 
d i s s e r v i c e t o the p u b l i c i n t e r e s t . The p u b l i c 
i n t e r e s t would l i k e l y not be d i s s e r v e d by g r a n t i n g 
t h i s i n j u n c t i o n . The o n l y p o s s i b l e members of the 
p u b l i c t h a t would be a f f e c t e d by a r u l i n g e i t h e r way 
i n t h i s case would be p o t e n t i a l b u yers of p r o p e r t y 
i n the s u b d i v i s i o n . Those p o t e n t i a l buyers would 
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l i k e l y not be swayed one way or the o t h e r i n t h e i r 
d e c i s i o n t o purchase by the n a t u r e of the 
d e f e n d a n t s ' d r i v e w a y . However, th e y would a l s o 
l i k e l y not be swayed by a p l a i n c o n c r e t e driveway. 
T h e r e f o r e , [the A s s o c i a t i o n ] ha[s] met the f o u r t h 
prong of the TFT t e s t . 

"Judgment i s e n t e r e d f o r [the R i c e s ] . [The 
R i c e s ] have not p r o v e d damages under the L i t i g a t i o n 
A c c o u n t a b i l i t y A c t . Each p a r t y i s t o bear i t s own 
c o s t s and f e e s . " 

(Footnote and r e f e r e n c e s t o the r e c o r d omitted.) 

On June 25, 2010, the A s s o c i a t i o n f i l e d a R u l e 5 9 ( e ) , 

A l a . R. C i v . P., motion, a r g u i n g t h a t the " r e l a t i v e - h a r d s h i p 

t e s t " i s not t o be a p p l i e d i n the enforcement of neighborhood 

r e s t r i c t i v e covenants. The R i c e s f i l e d an o b j e c t i o n t o the 

A s s o c i a t i o n ' s motion, and the A s s o c i a t i o n f i l e d a response t o 

the R i c e s ' o b j e c t i o n . On August 20, 2010, the t r i a l c o u r t 

e n t e r e d an o r d e r a l l o w i n g the p a r t i e s 30 days t o submit 

a d d i t i o n a l caselaw r e g a r d i n g the a p p l i c a t i o n of the " r e l a t i v e -

h a r d s h i p s d o c t r i n e , " n o t i n g t h a t the A s s o c i a t i o n ' s 

postjudgment motion was b e i n g kept under advisement by 

agreement. The A s s o c i a t i o n f i l e d a supplement t o i t s 

postjudgment motion on September 8, 2010. The A s s o c i a t i o n ' s 

postjudgment motion was d e n i e d by o p e r a t i o n of law on 

September 23, 2010. The A s s o c i a t i o n f i l e d a n o t i c e of a p p e a l 
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t o the Alabama Supreme C o u r t on October 29, 2010; t h a t c o u r t 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 

On a p p e a l , the A s s o c i a t i o n argues t h a t the t r i a l c o u r t 

e r r e d i n b a l a n c i n g the e q u i t i e s t o determine whether i t s h o u l d 

g r a n t the i n j u n c t i v e r e l i e f r e q u e s t e d by the A s s o c i a t i o n . The 

A s s o c i a t i o n quotes s e v e r a l o p i n i o n s i n which Alabama a p p e l l a t e 

c o u r t s have s t a t e d t h a t "the mere b r e a c h of the covenant i s a 

s u f f i c i e n t b a s i s f o r i n t e r f e r e n c e by i n j u n c t i o n . " Tubbs v.  

Brandon, 374 So. 2d 1358, 1361 ( A l a . 1979) ( c i t i n g Reetz v.  

E l l i s , 279 A l a . 453, 186 So. 2d 915 (1966)); see a l s o W i l l o w  

Lake R e s i d e n t i a l Ass'n v. J u l i a n o , [Ms. 2081099, August 27, 

2010] ___ So. 3d ___ ( A l a . C i v . App. 2010). Based on t h a t 

statement, the A s s o c i a t i o n c o n c l u d e s t h a t an i n j u n c t i o n must 

i s s u e i n e v e r y case i n which a b r e a c h of a r e s t r i c t i v e 

covenant i s proven, r e g a r d l e s s of any e q u i t a b l e 

c o n s i d e r a t i o n s . We d i s a g r e e w i t h t h a t g e n e r a l statement of 

the law. 

In Lange v. S c o f i e l d , 567 So. 2d 1299 ( A l a . 1990), our 

supreme c o u r t e x p r e s s l y adopted the r e l a t i v e - h a r d s h i p t e s t , an 

e q u i t a b l e d o c t r i n e t h a t g e n e r a l l y p r o v i d e s t h a t a r e s t r i c t i v e 
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covenant " w i l l not be e n f o r c e d i f t o do so would harm one 

landowner w i t h o u t s u b s t a n t i a l l y b e n e f i t i n g another landowner." 

567 So. 2d a t 1302 ( c i t i n g 5 R i c h a r d R. P o w e l l , The Law of  

R e a l P r o p e r t y § 679(3) (1987 r e v . e d . ) ) . Under the r e l a t i v e -

h a r d s h i p t e s t as e x p r e s s e d i n Lange, i t i s p o s s i b l e t h a t the 

b r e a c h of a r e s t r i c t i v e covenant would not a u t o m a t i c a l l y 

r e q u i r e the i s s u a n c e of an i n j u n c t i o n . As the supreme c o u r t 

e x p l a i n e d i n Lange: 

"The f a c t o r s t o be c o n s i d e r e d i n a p p l y i n g t h i s t e s t 
are w e l l s t a t e d i n 20 Am. J u r . 2d Covenants,  
C o n d i t i o n s , & R e s t r i c t i o n s § 313, a t 876-77 (1965): 

" ' B r o a d l y s p e a k i n g , the enforcement of 
b u i l d i n g r e s t r i c t i o n s i s governed by 
e q u i t a b l e p r i n c i p l e s , and w i l l not be 
d e c r e e d i f , under the f a c t s of the 
p a r t i c u l a r case, i t would be i n e q u i t a b l e 
and u n j u s t The c o m p l a i n a n t ' s r i g h t t o 
i n s i s t on the r e s t r i c t i v e covenant must be 
c l e a r and s a t i s f a c t o r y 

"'The e q u i t a b l e enforcement of a 
r e s t r i c t i o n can be i n v o k e d o n l y f o r the 
purpose of p r o t e c t i n g the b e n e f i t which i t 
was the o b j e c t of the covenant t o a f f o r d . 
I f the r e s t r i c t i v e covenant has ceased t o 
have any b e n e f i c i a l or s u b s t a n t i a l v a l u e t o 
the ... p r o p e r t y , i t can form no ground f o r 
e q u i t a b l e r e l i e f [ I ] f the defendant 
w i l l be s u b j e c t t o g r e a t h a r d s h i p or the 
consequences would be i n e q u i t a b l e , r e l i e f 
w i l l be d e n i e d . ' " 
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567 So. 2d a t 1302. Based on Lange, i f , upon a b a l a n c i n g of 

the e q u i t i e s , a c o u r t d e t e r m i n e s t h a t the harm r e s u l t i n g t o 

one landowner from the enforcement of a r e s t r i c t i v e covenant 

would be c o n s i d e r a b l y d i s p r o p o r t i o n a t e t o the b e n e f i t r e c e i v e d 

by the landowner s e e k i n g enforcement, a c o u r t may d e c l i n e t o 

a f f o r d the landowner s e e k i n g enforcement the e q u i t a b l e r e l i e f 

of an i n j u n c t i o n t o r e d r e s s a b r e a c h of the r e s t r i c t i v e 

covenant. 9 R i c h a r d R. P o w e l l , P o w e l l on R e a l P r o p e r t y § 

60.10[3] (Sept. 2011). 

N e v e r t h e l e s s , based on the s p e c i f i c f a c t s i n t h i s case, 

we agree w i t h the A s s o c i a t i o n t h a t the t r i a l c o u r t e r r e d i n 

a p p l y i n g the r e l a t i v e - h a r d s h i p t e s t . In Lange, s u p r a , a 

landowner purchased a r e s i d e n t i a l l o t s u b j e c t t o a r e s t r i c t i v e 

covenant p r e c l u d i n g the c o n s t r u c t i o n of any b u i l d i n g s w i t h o u t 

the unanimous consent of nearby n e i g h b o r s . When one n e i g h b o r 

o b j e c t e d t o the landowner's p l a n t o b u i l d a house on the l o t , 

the landowner sought d e c l a r a t o r y and i n j u n c t i v e r e l i e f a g a i n s t 

the p r o s p e c t i v e enforcement of the r e s t r i c t i v e covenant. 567 

So. 2d a t 1300. In Lange, the supreme c o u r t d i d not c o n s i d e r 

whether the r e l a t i v e - h a r d s h i p t e s t a p p l i e s when a landowner 

breaches a r e s t r i c t i v e covenant and a n e i g h b o r i n g landowner 
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seeks r e m e d i a l enforcement of the r e s t r i c t i v e covenant. T h i s 

c o u r t e x p r e s s l y a d d r e s s e d t h a t s i t u a t i o n i n Maxwell v. Boyd, 

66 So. 3d 257 ( A l a . C i v . App. 2010). In Maxwell, t h i s c o u r t 

h e l d t h a t a landowner who a c t i v e l y breaches a r e s t r i c t i v e 

covenant w i t h a c t u a l knowledge or c o n s t r u c t i v e n o t i c e of the 

c o n t e n t of the covenant cannot i n v o k e the r e l a t i v e - h a r d s h i p 

t e s t . As t h i s c o u r t e x p l a i n e d i n M a x w e l l , the r e l a t i v e -

h a r d s h i p t e s t r e s t s e n t i r e l y on e q u i t a b l e p r i n c i p l e s . 66 So. 

3d a t 261-62. T h i s c o u r t f u r t h e r s t a t e d : 

" [ I ] t f o l l o w s t h a t s e e k i n g the i n v o c a t i o n of the 
d o c t r i n e w i l l r e q u i r e the p o s s e s s i o n of c l e a n hands. 

"A p e r t i n e n t s p e c i f i c a p p l i c a t i o n of the 
clean-hands d o c t r i n e i s t h a t a r e s t r i c t i v e covenant 
s h o u l d be e n f o r c e d i f the defendant had knowledge 
[ o r c o n s t r u c t i v e n o t i c e ] of i t b e f o r e c o n s t r u c t i n g 
an improvement c o n t r a r y t o i t s p r o v i s i o n s , even i f 
the harm i s d i s p r o p o r t i o n a t e . " 

66 So. 3d a t 261. 

In t h i s case, W i l l i a m R i c e t e s t i f i e d t h a t he had been 

made aware of the covenants upon r e c e i p t of the A p r i l 23, 

2008, l e t t e r from the A s s o c i a t i o n welcoming the R i c e s t o the 

neighborhood. The r e c o r d f u r t h e r i n d i c a t e s t h a t the R i c e s d i d 

not b e g i n the m o d i f i c a t i o n s t o the d r i v e w a y u n t i l a f t e r t h e y 

had r e c e i v e d the r e s t r i c t i v e c ovenants. Hence, the o n l y 
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c o n c l u s i o n t o be drawn i s t h a t the R i c e s a l t e r e d t h e i r 

d r i v e w a y w i t h c o n s t r u c t i v e n o t i c e t h a t the c o m b i n a t i o n of the 

m a t e r i a l s t h e y were a p p l y i n g d i d not comply w i t h § 6.20 of the 

r e s t r i c t i v e covenants. 

The d i s s e n t attempts t o d i s t i n g u i s h t h i s case from 

Maxwell by a s s e r t i n g (1) t h a t the d r i v e w a y i n the p r e s e n t case 

was not as c l e a r a v i o l a t i o n of the r e s t r i c t i v e covenant a t 

i s s u e as was the v i o l a t i o n a t i s s u e i n Maxwell, p a r t i c u l a r l y 

i n l i g h t of the t r i a l c o u r t ' s f i n d i n g s t h a t the r e s t r i c t i v e 

covenant c o n t a i n e d a l a t e n t a m b i g u i t y and t h a t the d r i v e w a y 

conformed t o the covenant, and (2) t h a t , u n l i k e i n M a x w e l l , 

the R i c e s had not been warned d u r i n g the time the 

m o d i f i c a t i o n s were b e i n g made t o the d r i v e w a y t h a t the 

d r i v e w a y would not comply w i t h the covenant. ___ So. 3d a t 

___ (Bryan, J . , d i s s e n t i n g ) . We note f i r s t , as does the 

d i s s e n t , t h a t the t r i a l c o u r t ' s f i n d i n g -- t h a t the 

r e s t r i c t i v e covenant c o n t a i n e d a l a t e n t a m b i g u i t y -- was 

r e v e r s e d by t h i s c o u r t i n Grove H i l l . Thus, we d e c l i n e t o 

r e l y on t h a t f i n d i n g t o now conclude t h a t the m o d i f i c a t i o n of 

the d r i v e w a y was not a c l e a r v i o l a t i o n of the r e s t r i c t i v e 

covenant. 

15 



2100293 

Moreover, t h e r e i s no e v i d e n c e i n the r e c o r d , t e s t i m o n i a l 

or o t h e r w i s e , s u g g e s t i n g t h a t the R i c e s were i n doubt as t o 

whether t h e i r d r i v e w a y would conform t o the r e s t r i c t i v e 

covenant a t i s s u e . T h i s i s not a case i n which a homeowner 

proceeded t o c o n s t r u c t a s u b s t a n t i a l improvement on h i s or her 

p r o p e r t y based on an i n n o c e n t , m i s t a k e n i n t e r p r e t a t i o n of a 

r e s t r i c t i v e covenant or based on some c o n f u s i o n as t o the 

a p p l i c a t i o n of the covenant; r a t h e r , W i l l i a m t e s t i f i e d 

u n e q u i v o c a l l y as f o l l o w s : 

" [ C o u n s e l f o r the A s s o c i a t i o n ] : Okay. D i d you 
c o n s i d e r any of the r u l e s i n the covenants b e f o r e 
you made the d e c i s i o n t o improve your driveway? 

" [ W i l l i a m ] : No, s i r . " 

A d d i t i o n a l l y , W i l l i a m t e s t i f i e d t h a t he had not seen any o t h e r 

g r a v e l d r i v e w a y s i n the neighborhood. The R i c e s a d m i t t e d 

t h a t , d e s p i t e knowing t h a t t h e i r d r i v e w a y would be m o d i f i e d 

w i t h m a t e r i a l s d i f f e r e n t from e v e r y o t h e r d r i v e w a y i n the 

s u b d i v i s i o n , t h e y d i d not seek p r e a p p r o v a l of t h e i r 

m o d i f i c a t i o n p l a n from the A r c h i t e c t u r a l Review Committee 

("the ARC"), i n c l e a r v i o l a t i o n of § 5.05 of the r e s t r i c t i v e 

covenants. The R i c e s s i m p l y f a i l e d t o take the r e s t r i c t i v e 

covenants i n t o c o n s i d e r a t i o n b e f o r e m o d i f y i n g the driveway. 
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With r e g a r d t o the d i s s e n t ' s a s s e r t i o n t h a t the R i c e s had 

not been warned t h a t t h e i r m o d i f i c a t i o n of the dr i v e w a y was i n 

v i o l a t i o n of the r e s t r i c t i v e covenants, So. 3d a t 

(Bryan, J . , d i s s e n t i n g ) , we note t h a t the law does not p l a c e 

the onus on the e n f o r c e r of r e s t r i c t i v e covenants t o warn 

v i o l a t o r s t h e r e o f t h a t t h e y may not be i n compliance, 

p a r t i c u l a r l y i n c i r c u m s t a n c e s such as those i n the p r e s e n t 

case, where the r e s t r i c t i v e covenants r e q u i r e homeowners t o 

g a i n p r e a p p r o v a l of any improvements. Had the R i c e s o b t a i n e d 

such p r e a p p r o v a l , any r e s u l t i n g damages c o u l d have been 

a v o i d e d . We note a l s o t h a t t h e r e i s no ev i d e n c e i n the r e c o r d 

s u g g e s t i n g t h a t the members of the A s s o c i a t i o n were aware of 

the R i c e s ' v i o l a t i o n of the r e s t r i c t i v e covenants d u r i n g the 

m o d i f i c a t i o n of the d r i v e w a y and f a i l e d t o warn the R i c e s of 

t h a t v i o l a t i o n . 2 

2John P r i c e , who was on the bo a r d of d i r e c t o r s of the 
A s s o c i a t i o n when the d r i v e w a y was m o d i f i e d , t e s t i f i e d t h a t he 
had o b served the dr i v e w a y f o r s e v e r a l months when p a s s i n g by 
the R i c e s ' p r o p e r t y . P r i c e t e s t i f i e d t h a t he was under the 
assumption t h a t the d r i v e w a y was not yet completed. That 
t e s t i m o n y does not e s t a b l i s h t h a t P r i c e knew t h a t the R i c e s 
i n t e n d e d t o l e a v e the d r i v e w a y i n a permanent c o n d i t i o n t h a t 
would v i o l a t e § 6.20. 
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The d i s s e n t a l s o a s s e r t s t h a t the R i c e s ' conduct does not 

r i s e t o the l e v e l of " m o r a l l y r e p r e h e n s i b l e , w i l l f u l 

m i s conduct." So. 3d a t (Bryan, J . , d i s s e n t i n g ) . We 

agree t h a t the e v i d e n c e i n d i c a t e s t h a t the R i c e s i n t e n d e d i n 

good f a i t h t o improve the a e s t h e t i c s of t h e i r p r o p e r t y by 

m o d i f y i n g the d r i v e w a y and t h a t t h e y d i d not v i o l a t e the 

r e s t r i c t i v e covenants out of s p i t e , i l l w i l l , or any o t h e r 

improper motive. However, t h i s c o u r t h e l d i n M a x w e l l , su p r a , 

t h a t the clean-hands d o c t r i n e a p p l i e s when a landowner 

v i o l a t e s a r e s t r i c t i v e covenant of which he or she has 

c o n s t r u c t i v e n o t i c e . 66 So. 3d a t 262. That h o l d i n g 

c o i n c i d e s w i t h the maxim t h a t "[w]here one t a k e s l a n d w i t h 

n o t i c e of r e s t r i c t i o n s , e q u i t y and good c o n s c i e n c e w i l l not 

p e r m i t t h a t p e r s o n t o a c t i n v i o l a t i o n t h e r e o f " 

G l a d s t o n e v. Gregory, 95 Nev. 474, 480, 596 P.2d 491, 495 

(1979) ( h o l d i n g t h a t homeowners w i t h o n l y c o n s t r u c t i v e n o t i c e 

of a o n e - s t o r y b u i l d i n g l i m i t a t i o n b e f o r e b e g i n n i n g 

c o n s t r u c t i o n adding second s t o r y onto home were not e n t i t l e d 

t o b a l a n c i n g of the e q u i t i e s under r e l a t i v e - h a r d s h i p t e s t ) . 

The f a c t remains t h a t the R i c e s , w i t h c o n s t r u c t i v e n o t i c e of 

the r e s t r i c t i v e covenants, d i d not c o n s u l t the covenants or 
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o t h e r w i s e seek p e r m i s s i o n from the A s s o c i a t i o n b e f o r e 

c o n s t r u c t i n g a d r i v e w a y d i f f e r e n t from a l l the o t h e r d riveways 

i n the neighborhood. By p r o c e e d i n g d e s p i t e t h e i r n o t i c e of 

the r e s t r i c t i v e covenants, the R i c e s are w i t h o u t c l e a n hands. 

Because the R i c e s had c o n s t r u c t i v e n o t i c e of the 

r e s t r i c t i v e covenants b e f o r e t h e y a c t i v e l y b reached § 6.20, 

t h e y cannot i n v o k e the r e l a t i v e - h a r d s h i p t e s t t o a v o i d the 

consequences of t h e i r b r e a c h . 3 When the r e l a t i v e - h a r d s h i p 

3 F o r t h a t reason, we f i n d no need t o address the d i s s e n t ' s 
argument t h a t the e q u i t i e s of the case f a v o r the R i c e s . 
So. 3d a t . We do note, however, t h a t , i n Lange v. 
S c o f i e l d , our supreme c o u r t emphasized t h a t the e v i d e n c e 
showed t h a t the proposed house t h a t would v i o l a t e the 
r e s t r i c t i v e covenant would not a p p r e c i a b l y i n c r e a s e the 
d e n s i t y of the neighborhood and would be " c o n s i s t e n t i n s i z e , 
d e s i g n , and o v e r a l l q u a l i t y " w i t h the o t h e r houses i n the 
neighborhood. 567 So. 2d a t 1301. Our r e s e a r c h has r e v e a l e d 
no Alabama case i n which an a p p e l l a t e c o u r t has a p p l i e d the 
r e l a t i v e - h a r d s h i p t e s t t o a l l o w a homeowner t o v i o l a t e an 
unambiguous r e s t r i c t i v e covenant i n o r d e r t o m a i n t a i n an 
improvement t h a t i s i n c o n s i s t e n t w i t h the d e s i g n of a l l o t h e r 
s i m i l a r improvements i n the same s u b d i v i s i o n , even i f t h a t 
i n c o n s i s t e n t d e s i g n may be c o n s i d e r e d e q u a l l y a e s t h e t i c a l l y 
p l e a s i n g . 

In Lange, the supreme c o u r t a l s o emphasized t h a t the l o t 
a t i s s u e i n t h a t case would be "almost w i t h o u t v a l u e " i f the 
r e s t r i c t i v e covenant was e n f o r c e d . 567 So. 2d a t 1302. That 
i s not the case here, where enforcement of § 6.20 would not 
p r e v e n t the R i c e s from u s i n g t h e i r p r o p e r t y as a r e s i d e n c e i n 
the same manner as t h e i r n e i g h b o r s . 

F i n a l l y , i n Lange, the a d j o i n i n g l o t owner who sought 
enforcement of the r e s t r i c t i v e covenant c o u l d not prove t h a t 
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t e s t does not a p p l y , and the o f f e n d i n g landowner has not 

p r e s e n t e d any o t h e r v a l i d defense t o enforcement of the 

r e s t r i c t i v e covenant, a v i o l a t i o n of the r e s t r i c t i v e covenant 

p r o v i d e s a s u f f i c i e n t b a s i s f o r the g r a n t i n g of i n j u n c t i v e 

r e l i e f . 9 R. P o w e l l , s u p r a , § 60.10[3]. The law presumes 

i r r e p a r a b l e harm from the b r e a c h of a r e s t r i c t i v e covenant 

r e g a r d l e s s of whether the b r e a c h a c t u a l l y enhances the v a l u e 

of the s u b j e c t p r o p e r t y . W i l l o w Lake R e s i d e n t i a l Ass'n v. 

J u l i a n o , So. 3d a t ; see a l s o 9 R. P o w e l l , s u p r a , § 

60.10[3] ("The f a c t t h a t the burdened p r o p e r t y w i l l i n c r e a s e 

she would r e c e i v e any b e n e f i t from the enforcement. 567 So. 
2d a t 1302. In t h i s case, the r e s t r i c t i v e covenants are 
i n t e n d e d t o , among o t h e r t h i n g s , " e s t a b l i s h and p r e s e r v e a 
harmonious d e s i g n f o r the development " Grove H i l l 
S u b d i v i s i o n D e c l a r a t i o n of Covenants, C o n d i t i o n s , and 
R e s t r i c t i o n s , § 5.05. In Turner v. S e l l e r s , 878 So. 2d 300 
( A l a . C i v . App. 2003), t h i s c o u r t noted t h a t s u b d i v i s i o n 
r e s t r i c t i v e covenants t h a t are c o n s i s t e n t l y a p p l i e d and 
f o l l o w e d s u b s t a n t i a l l y b e n e f i t a l l the landowners w i t h i n the 
s u b d i v i s i o n by d e f i n i n g and c o n t r o l l i n g the a c c e p t a b l e 
development of the p r o p e r t y t h e r e i n . 878 So. 2d a t 306. J u s t 
as i n Turner, the A s s o c i a t i o n i n t h i s case would l o s e t h a t 
b e n e f i t i f the R i c e s ' driveway was a l l o w e d t o s t a n d . 878 So. 
2d a t 306 ("To d a t e , the t r i a l c o u r t found, the Committee has 
not a l l o w e d any o t h e r v a r i a n c e s from the r e s t r i c t i v e 
covenants. Should an e x c e p t i o n be p e r m i t t e d i n t h i s case, 
t h e r e would be no reason why n e i g h b o r s who have s i m i l a r drop¬
o f f s i n the back of t h e i r p r o p e r t i e s s h o u l d not be g i v e n 
s i m i l a r r e l i e f from the r e s t r i c t i v e covenant, t h e r e b y 
d e f e a t i n g the purpose of h a v i n g the r e s t r i c t i v e c o v e n a n t s . " ) . 

20 



2100293 

i n v a l u e i f the r e s t r i c t i o n i s not e n f o r c e d i s not 

s u f f i c i e n t . " ) . The law cannot a d e q u a t e l y address t h a t harm, 

so an i n j u n c t i o n must i s s u e t o remedy the br e a c h even i f t h a t 

i n j u n c t i o n causes the o f f e n d i n g landowner g r e a t expense. See  

Maxwell, 66 So. 3d a t 262. 

As t h o r o u g h l y e x p l a i n e d by t h i s c o u r t i n W i l l o w Lakes  

R e s i d e n t i a l Ass'n v. J u l i a n o , a case i n which the r e l a t i v e -

h a r d s h i p t e s t was not a t i s s u e : 

"As t o the former f i n d i n g -- t h a t the 
c o n s t r u c t i o n of the s t e p s a c t u a l l y enhanced the 
v a l u e of the s u b d i v i s i o n -- the r e c o r d c o n t a i n s no 
competent ev i d e n c e as t o the e f f e c t of the 
c o n s t r u c t i o n of the s t e p s on the v a l u e of the 
s u b d i v i s i o n p r o p e r t y . The A s s o c i a t i o n m a i n t a i n e d 
throughout the p r o c e e d i n g s t h a t any v i o l a t i o n of a 
r e s t r i c t i v e covenant, i f a l l o w e d over i t s o b j e c t i o n , 
n e c e s s a r i l y d i l u t e s the power of the r e s t r i c t i v e 
covenants and t h e r e b y l e s s e n s the v a l u e of the 
s u b d i v i s i o n p r o p e r t y . We agree. In c r e a t i n g the 
r e s t r i c t i v e covenants, the p a r t n e r s h i p e x p r e s s l y 
d e c l a r e d t h a t the purpose of the covenants was 'to 
p r o t e c t the v a l u e and d e s i r a b i l i t y of the P r o p e r t y . ' 
Any u n a u t h o r i z e d v i o l a t i o n of the r e s t r i c t i v e 
covenants would run c o u n t e r t o t h a t purpose and 
would be c l a s s i f i e d as ' i r r e p a r a b l e harm' as a 
mat t e r of law. See Tubbs v. Brandon, 374 So. 2d 
1358, 1361 ( A l a . 1979). Thus, the s t e p s , i f a l l o w e d 
t o s t a n d i n v i o l a t i o n of the r e s t r i c t i v e covenants, 
decrease the v a l u e of the s u b d i v i s i o n p r o p e r t y . 

"Moreover, we conclude t h a t i t i s i m m a t e r i a l 
whether the c o n s t r u c t i o n of the s t e p s a c t u a l l y 
i n c r e a s e d the v a l u e of the s u b d i v i s i o n p r o p e r t y . 
'When a r e s t r i c t i v e covenant i s broken, [our supreme 
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c o u r t ] has s t a t e d t h a t an i n j u n c t i o n s h o u l d be 
i s s u e d because the mere b r e a c h of the covenant i s a 
s u f f i c i e n t b a s i s f o r i n t e r f e r e n c e by i n j u n c t i o n . The 
r i g h t t o e n j o i n such a b r e a c h w i l l not depend upon 
whether the covenantee w i l l be damaged by the 
b r e a c h . ' Tubbs v. Brandon, 374 So. 2d a t 1361 
( c i t i n g Reetz v. E l l i s , 279 A l a . 453, 186 So. 2d 915 
(1966)). As e x p l a i n e d by our supreme c o u r t , 

"'the reasons f o r t h i s r u l e are s t a t e d t o 
be t h a t the owner of l a n d , when s e l l i n g t o 
a n o t h e r , may i n s i s t on such covenants as he 
p l e a s e s t o u c h i n g i t s use and has the r i g h t 
t o d e f i n e the i n j u r y f o r h i m s e l f ; and t h a t , 
when the covenant i s broken, an i n j u n c t i o n 
s h o u l d i s s u e because, from the v e r y n a t u r e 
of the case, the remedy a t law i s 
i n a d e q u a t e . ' 

"Reetz, 279 A l a . a t 460, 186 So. 2d a t 921. The 
t r i a l c o u r t ' s r e a s o n i n g would i m p e r m i s s i b l y a l l o w 
i n d i v i d u a l homeowners t o v i o l a t e r e s t r i c t i v e 
covenants i f those homeowners were s u b j e c t i v e l y 
c o n v i n c e d t h a t the v i o l a t i o n would improve the v a l u e 
of the s u b d i v i s i o n p r o p e r t y . That r e a s o n i n g d i r e c t l y 
c o n t r a d i c t s the law t h a t 'a p a r t y t o a covenant i s 
e n t i t l e d t o seek i t s enforcement even i f the ... 
b r e a c h does not n e g a t i v e l y impact the v a l u e of h i s 
p r o p e r t y . ' V i k i n g Props., I n c . v. Holm, 155 Wash. 2d 
112, 121 n.4, 118 P.3d 322, 327 n.4 (2005). 
T h e r e f o r e , the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 
the s t e p s enhanced the v a l u e of the s u b d i v i s i o n 
p r o p e r t y and i n d e n y ing the A s s o c i a t i o n r e l i e f on 
t h a t b a s i s . " 

So. 3d a t . 

In the p r e s e n t case, the A s s o c i a t i o n , h a v i n g proven t h a t 

the R i c e s breached an unambiguous r e s t r i c t i v e covenant of 

which t h e y had n o t i c e , was e n t i t l e d t o the enforcement of t h a t 
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r e s t r i c t i v e covenant. 4 Because the t r i a l c o u r t d e c l i n e d t o 

g r a n t the permanent i n j u n c t i o n r e q u e s t e d by the A s s o c i a t i o n 

based on i t s a p p l i c a t i o n of the r e l a t i v e - h a r d s h i p t e s t , we 

c onclude t h a t the t r i a l c o u r t e r r e d . We t h e r e f o r e r e v e r s e the 

t r i a l c o u r t ' s judgment and remand the cause f o r the e n t r y of 

a judgment c o n s i s t e n t w i t h t h i s o p i n i o n and f o r such f u r t h e r 

p r o c e e d i n g s as are n e c e s s a r y t o conclude t h i s m a t t e r . 

APPLICATION GRANTED; OPINION OF JULY 29, 2011, WITHDRAWN; 

OPINION SUBSTITUTED; REVERSED AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g , which Thompson, P.J., 

j o i n s . 

4On a p p l i c a t i o n f o r r e h e a r i n g , the R i c e s c omplain t h a t 
t h i s c o u r t ' s o p i n i o n e f f e c t i v e l y negates the r e l a t i v e - h a r d s h i p 
t e s t , l e a v i n g i t no f i e l d of o p e r a t i o n . We d i s a g r e e . As was 
h e l d i n Lange v. S c o f i e l d , a landowner who purchases p r o p e r t y 
w i t h a c t u a l knowledge of a r e s t r i c t i v e covenant may 
n e v e r t h e l e s s i n v o k e e q u i t y t o a v o i d t h a t covenant i f the 
covenant no l o n g e r s e r v e s any s u b s t a n t i a l b e n e f i c i a l purpose 
and i t s p r o s p e c t i v e enforcement would cause undue harm t o the 
covenantee. 567 So. 2d a t 1302. See a l s o Johnson v. H.J.  
R e a l t y , 698 So. 2d 781, 783 ( A l a . C i v . App. 1997) ( v o i d i n g 
r e s t r i c t i v e covenant r e q u i r i n g l a n d t o be used f o r a utomobile 
d e a l e r s h i p where t r i a l c o u r t found t h a t r e s t r i c t i o n would not 
b e n e f i t a d j o i n i n g landowners and would render p r o p e r t y 
b a s i c a l l y u n m a r k e t a b l e ) . 

23 



2100293 

BRYAN, J u d g e , d i s s e n t i n g . 

1 r e s p e c t f u l l y d i s s e n t . Grove H i l l Homeowners' 

A s s o c i a t i o n , I n c . ("the A s s o c i a t i o n " ) , s o u g h t a p e rmanent 

i n j u n c t i o n e n j o i n i n g W i l l i a m R i c e and L a u r a R i c e f r o m 

m a i n t a i n i n g a d r i v e w a y i n v i o l a t i o n o f r e s t r i c t i v e c o v e n a n t s . 

I n o u r o p i n i o n i n t h e f i r s t a p p e a l i n t h i s c a s e , t h i s c o u r t 

r e c i t e d t h e s t a n d a r d f o r i s s u i n g a p e rmanent i n j u n c t i o n : 

"'To be e n t i t l e d t o a p e rmanent 
i n j u n c t i o n , a p l a i n t i f f must d e m o n s t r a t e 
s u c c e s s on t h e m e r i t s , a s u b s t a n t i a l t h r e a t 
o f i r r e p a r a b l e i n j u r y i f t h e i n j u n c t i o n i s 
n o t g r a n t e d , t h a t t h e t h r e a t e n e d i n j u r y t o 
t h e p l a i n t i f f o u t w e i g h s t h e harm t h e 
i n j u n c t i o n may c a u s e t h e d e f e n d a n t , and 
t h a t g r a n t i n g t h e i n j u n c t i o n w i l l n o t 
d i s s e r v e t h e p u b l i c i n t e r e s t . ' 

"TFT, I n c . v. W a r n i n g S y s . , I n c . , 751 So. 2d 1238, 
1242 ( A l a . 1 9 9 9 ) , o v e r r u l e d on o t h e r g r o u n d s , 
H o l i d a y I s l e , LLC v. A d k i n s , 12 So. 3d 1173 ( A l a . 

2 0 0 8 ) . " 

G rove H i l l Homeowners' A s s ' n v. R i c e , 43 So. 3d 609, 613 ( A l a . 

C i v . App. 2010) ("Grove H i l l " ) . I n Grove H i l l , t h i s c o u r t 

c o n c l u d e d t h a t t h e A s s o c i a t i o n had e s t a b l i s h e d t h e f i r s t 

e l e m e n t o f t h e p e r m a n e n t - i n j u n c t i o n s t a n d a r d , i . e . , s u c c e s s on 

t h e m e r i t s . 43 So. 3d a t 615. We r e v e r s e d t h e t r i a l c o u r t ' s 

j u dgment and remanded t h e c a s e f o r t h e t r i a l c o u r t t o c o n s i d e r 
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w h e t h e r t h e A s s o c i a t i o n had e s t a b l i s h e d t h e r e m a i n i n g t h r e e 

e l e m e n t s o f t h e p e r m a n e n t - i n j u n c t i o n s t a n d a r d . 

I n i t s judgment on remand, t h e t r i a l c o u r t o b s e r v e d t h a t 

t h e t h i r d e l e m e n t o f t h e p e r m a n e n t - i n j u n c t i o n s t a n d a r d 

o u t l i n e d above " e s s e n t i a l l y m a t c h e s " t h e r e l a t i v e - h a r d s h i p 

t e s t d i s c u s s e d i n Lange v. S c o f i e l d , 567 So. 2d 12 99 ( A l a . 

1 9 9 0 ) . The t r i a l c o u r t t h e n d e t e r m i n e d t h a t e n f o r c i n g t h e 

r e s t r i c t i v e c o v e n a n t s a g a i n s t t h e R i c e s w o u l d harm them 

s u b s t a n t i a l l y more t h a n i t w o u l d b e n e f i t t h e A s s o c i a t i o n and, 

c o n s e q u e n t l y , d e n i e d t h e i n j u n c t i o n . I n r e v e r s i n g t h e t r i a l 

c o u r t ' s j u d g m e n t , t h e main o p i n i o n c o n c l u d e s t h a t t h e R i c e s 

c a n n o t i n v o k e t h e r e l a t i v e - h a r d s h i p t e s t b e c a u s e t h e R i c e s had 

c o n s t r u c t i v e n o t i c e o f t h e r e s t r i c t i v e c o v e n a n t s b e f o r e a 

v i o l a t i o n o f t h e c o v e n a n t s o c c u r r e d . However, t h e r e l a t i v e -

h a r d s h i p t e s t i s v e r y s i m i l a r t o t h e t h i r d e l e m e n t o f t h e 

p e r m a n e n t - i n j u n c t i o n s t a n d a r d t h a t t h i s c o u r t i n Grove H i l l 

i n s t r u c t e d t h e t r i a l c o u r t t o a p p l y . Thus, I do n o t t h i n k 

t h a t t h e t r i a l c o u r t e r r e d i n b a l a n c i n g t h e harms o r h a r d s h i p s 

i n d e t e r m i n i n g w h e t h e r t o e n f o r c e t h e r e s t r i c t i v e c o v e n a n t s . 

E s s e n t i a l l y , t h e main o p i n i o n c o n c l u d e s t h a t t h e c l e a n -

hands d o c t r i n e p r e c l u d e s t h e a p p l i c a t i o n o f t h e r e l a t i v e -
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h a r d s h i p t e s t when a p a r t y s e e k i n g r e l i e f f r o m a r e s t r i c t i v e 

c o v e n a n t had k n o wledge o f t h e c o v e n a n t b e f o r e v i o l a t i n g i t . 

I w o u l d n o t a p p l y t h e c l e a n - h a n d s d o c t r i n e t o e s t a b l i s h a 

b r i g h t - l i n e r u l e p r e c l u d i n g t h e a p p l i c a t i o n o f t h e r e l a t i v e -

h a r d s h i p t e s t i n c a s e s s u c h as t h i s one. The c l e a n - h a n d s 

d o c t r i n e " ' f i n d s e x p r e s s i o n i n s p e c i f i c a c t s o f w i l l f u l 

m i s c o n d u c t ' " t h a t a r e " ' m o r a l l y r e p r e h e n s i b l e as t o known 

f a c t s . ' " R e t a i l D e v e l o p e r s o f A l a b a m a , LLC v. E a s t Gadsden  

G o l f C l u b , I n c . , 985 So. 2d 924, 932 ( A l a . 2007 ) ( q u o t i n g 

S t e r l i n g O i l o f Oklahoma, I n c . v. P a c k , 291 A l a . 727, 746, 287 

So. 2d 847, 864 ( 1 9 7 3 ) ) . The R i c e s ' c o n d u c t does n o t r i s e t o 

t h e l e v e l o f m o r a l l y r e p r e h e n s i b l e , w i l l f u l m i s c o n d u c t . I 

w o u l d h o l d t h a t a t r i a l c o u r t s h o u l d c o n s i d e r a p a r t y ' s 

k n o w l edge o f a r e s t r i c t i v e c o v e n a n t as a f a c t o r i n a p p l y i n g 

t h e r e l a t i v e - h a r d s h i p t e s t r a t h e r t h a n h o l d i n g t h a t s u c h 

k n o w ledge p r e c l u d e s t h e a p p l i c a t i o n o f t h e t e s t . See H a r k s e n  

v. P e s k a , 581 N.W.2d 170, 176 (S.D. 1 998) ( s t a t i n g t h a t 

w h e t h e r a p a r t y "knew t h a t he was v i o l a t i n g t h e c o v e n a n t " was 

one f a c t o r t o c o n s i d e r i n a p p l y i n g t h e r e l a t i v e - h a r d s h i p t e s t 

and c o n c l u d i n g t h a t i t w o u l d be i n e q u i t a b l e t o r e q u i r e a 

p r o p e r t y owner who b u i l t a c a b i n i n v i o l a t i o n o f r e s t r i c t i v e 
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c o v e n a n t s t o remove t h e c a b i n a l t h o u g h he knew he was 

v i o l a t i n g t h e c o v e n a n t s ) . 

I n c o n c l u d i n g t h a t t h e r e l a t i v e - h a r d s h i p t e s t does n o t 

a p p l y , t h e main o p i n i o n r e l i e s i n p a r t on M a x w e l l v. Boyd, 66 

So. 3d 257 ( A l a . C i v . App. 2 0 1 0 ) . However, t h e f a c t s i n 

M a x w e l l a r e d i s t i n g u i s h a b l e f r o m t h e f a c t s i n t h i s c a s e . I n 

M a x w e l l , t h e B o y d s , homeowners s e e k i n g t o a v o i d t h e 

e n f o r c e m e n t o f a r e s t r i c t i v e c o v e n a n t , b u i l t a g a r a g e t h a t 

c l e a r l y v i o l a t e d t h e r e s t r i c t i v e c o v e n a n t . The Boyds d i d n o t 

c o n t e n d t h a t t h e g a r a g e c o m p l i e d w i t h t h e r e s t r i c t i v e c o v e n a n t 

o r t h a t t h e r e s t r i c t i v e c o v e n a n t was " o f d o u b t f u l m e aning o r 

a m b i g u o u s . " 66 So. 3d a t 261. W h i l e b u i l d i n g t h e g a r a g e , t h e 

Boyds were warned numerous t i m e s t h a t t h e s t r u c t u r e w o u l d n o t 

c o m p l y w i t h t h e r e s t r i c t i v e c o v e n a n t , b u t t h e y b u i l t t h e 

g a r a g e r e g a r d l e s s . 

C o n v e r s e l y , i n t h i s c a s e , t h e p a r t i e s h o t l y d i s p u t e d 

w h e t h e r t h e R i c e s ' d r i v e w a y a c t u a l l y v i o l a t e d t h e r e s t r i c t i v e 

c o v e n a n t s and w h e t h e r t h e c o v e n a n t s c o n t a i n e d a l a t e n t 

a m b i g u i t y . The q u e s t i o n w h e t h e r t h e R i c e s ' d r i v e w a y c o n f o r m e d 

t o t h e r e s t r i c t i v e c o v e n a n t s i s n o t as c l e a r - c u t as t h e 

q u e s t i o n r e g a r d i n g c o n f o r m i t y i n M a x w e l l . As we n o t e d i n 
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Grove H i l l , t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e r e s t r i c t i v e 

c o v e n a n t s c o n t a i n e d a l a t e n t a m b i g u i t y and t h a t t h e R i c e s ' 

d r i v e w a y c o n f o r m e d t o t h e c o v e n a n t s . 43 So. 3d a t 613, 615. 

A l t h o u g h t h i s c o u r t r e v e r s e d t h e t r i a l c o u r t ' s judgment i n 

Grove H i l l , t h e f a c t t h a t t h e t r i a l c o u r t i n i t i a l l y r u l e d t h a t 

t h e R i c e s had n o t v i o l a t e d t h e r e s t r i c t i v e c o v e n a n t s s u g g e s t s 

t h a t t h e R i c e s d i d n o t a c t r e p r e h e n s i b l y i n c o n s t r u c t i n g t h e i r 

d r i v e w a y . F u r t h e r , u n l i k e t h e s i t u a t i o n i n M a x w e l l , t h e R i c e s 

were n o t r e p e a t e d l y w a r n e d a g a i n s t c o n s t r u c t i n g t h e i r 

d r i v e w a y . 

I n c o n c l u d i n g t h a t t h e r e l a t i v e - h a r d s h i p t e s t s h o u l d be 

a p p l i e d i n f a v o r o f t h e R i c e s , t h e t r i a l c o u r t i m p l i c i t l y 

r e j e c t e d t h e A s s o c i a t i o n ' s u n c l e a n - h a n d s argument. " ' [ W ] h e r e 

a t r i a l c o u r t does n o t make s p e c i f i c f i n d i n g s o f f a c t 

c o n c e r n i n g an i s s u e , [an a p p e l l a t e c o u r t ] w i l l assume t h a t t h e 

t r i a l c o u r t made t h o s e f i n d i n g s n e c e s s a r y t o s u p p o r t i t s 

ju d g m e n t , u n l e s s s u c h f i n d i n g s a r e c l e a r l y e r r o n e o u s . ' " 

Woodland Grove B a p t i s t C h u r c h v. Woodland Grove Cmty. C e m e t e r y  

A s s ' n , 947 So. 2d 1031, 1039 ( A l a . 2006) ( q u o t i n g Sundance  

M a r i n a , I n c . v. Reach , 567 So. 2d 1322, 1324 ( A l a . 1990 ) ) . 

"The a p p l i c a t i o n o f t h e c l e a n hands d o c t r i n e i s a m a t t e r 
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w i t h i n t h e sound d i s c r e t i o n o f t h e t r i a l c o u r t . " J & M B a i l  

B o n d i n g Co. v. Hayes, 748 So. 2d 198, 199 ( A l a . 1 9 9 9 ) . G i v e n 

t h e f a c t s o f t h i s c a s e , t h e t r i a l c o u r t d i d n o t e r r i n 

r e j e c t i n g t h e A s s o c i a t i o n ' s argument t h a t t h e R i c e s ' have 

u n c l e a n h a n d s . The R i c e s ' a c t i o n s do n o t r i s e t o t h e l e v e l o f 

i n v o k i n g t h e c l e a n - h a n d s d o c t r i n e , and t h e t r i a l c o u r t 

c o r r e c t l y d e t e r m i n e d t h a t e n f o r c i n g t h e r e s t r i c t i v e c o v e n a n t s 

a g a i n s t t h e R i c e s w o u l d harm them s u b s t a n t i a l l y more t h a n i t 

w o u l d b e n e f i t t h e A s s o c i a t i o n . Thus, I w o u l d a f f i r m t h e t r i a l 

c o u r t ' s judgment a p p l y i n g t h e r e l a t i v e - h a r d s h i p t e s t i n f a v o r 

o f t h e R i c e s . 

Thompson, P . J . , c o n c u r s . 
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