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f r o m a judgment a w a r d i n g R o b e r t E t h e r e d g e ("the employee") 
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C o m p e n s a t i o n A c t , § 25-5-1 e t s e q . , A l a . Code 1975 ("the 

A c t " ) , f o r i n j u r i e s t o h i s f o o t and l o w e r b a c k . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

A t t h e t i m e o f t r i a l , t h e e m p l o y e e , a 5 7 - y e a r - o l d 

a i r f i e l d t e c h n i c i a n a t t h e M o b i l e R e g i o n a l A i r p o r t , h a d b e e n 

w o r k i n g f o r t h e e m p l o y e r f o r more t h a n 20 y e a r s . I n 2006, h i s 

r e s p o n s i b i l i t i e s i n c l u d e d m o v i n g h e a v y e q u i p m e n t , c u t t i n g 

g r a s s , r e p a i r i n g f e n c e l i n e s , and e n s u r i n g t h a t t h e l i g h t s on 

t h e runway were o p e r a t i o n a l . On M a r c h 31, 2006, t h e employee 

was i n j u r e d a t w o r k when a 300-pound manhole c o v e r f e l l on h i s 

l e f t f o o t , f r a c t u r i n g t h e f i r s t m e t a t a r s a l , t h e l o n g bone 

l e a d i n g t o t h e b i g t o e . I t i s u n d i s p u t e d t h a t t h e employee 

p r o m p t l y r e p o r t e d t h e a c c i d e n t ; t h a t t h e e m p l o y e r p a i d f o r t h e 

e m p l o y e e ' s m e d i c a l t r e a t m e n t ; and t h a t , w i t h t h e e x c e p t i o n o f 

2 p e r i o d s t o t a l i n g 13 months d u r i n g w h i c h t h e e m p l o y e e 

r e t u r n e d t o work, t h e e m p l o y e r p a i d t e m p o r a r y - t o t a l - d i s a b i l i t y 

b e n e f i t s f r o m M a r c h 31, 2006, t h r o u g h J u n e 2009. 

The employee was i n i t i a l l y t r e a t e d b y D r . M i c h a e l 

C o c k r e l l , an o r t h o p e d i c s u r g e o n , who p u t a c a s t on t h e 

e m p l o y e e ' s f o o t and l a t e r p r o v i d e d t h e e m p l o y e e w i t h a w a l k i n g 

b o o t . The f o o t f r a c t u r e h e a l e d w i t h o u t c o m p l i c a t i o n , and t h e 
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e m p l o y e e r e t u r n e d t o w o r k b r i e f l y f r o m May 15, 2006, u n t i l 

J une 23, 2006, a t w h i c h t i m e he r e t u r n e d t o D r . C o c k r e l l , 

c o m p l a i n i n g o f p a i n , s w e l l i n g , and d i s c o l o r a t i o n o f h i s f o o t . 

D r . C o c k r e l l ' s p a r t n e r , D r . W i l l i a m P a r k , d i a g n o s e d t h e 

em p l o y e e as s u f f e r i n g f r o m r e f l e x s y m p a t h e t i c d y s t r o p h y 

("RSD"), o r c o m p l e x r e g i o n a l p a i n syndrome ("CRPS"), and 

r e f e r r e d h i m t o D r . Thomas Yearwood, a pain-management 

s p e c i a l i s t , i n J u l y 2 0 0 6 . 1 O v e r t h e c o u r s e o f t h e n e x t 

s e v e r a l months, D r . Y e a r w o o d a d m i n i s t e r e d t h r e e s y m p a t h e t i c 

n e r v e b l o c k s a n d p r e s c r i b e d n a r c o t i c p a i n r e l i e v e r s , w h i c h 

t r e a t m e n t s p r o v i d e d o n l y t e m p o r a r y r e l i e f t o t h e e m p l o y e e . I n 

O c t o b e r 2006, D r . Y e a r w o o d s u r g i c a l l y i m p l a n t e d a d u a l -

e l e c t r o d e i n t r a s p i n a l n e u r o s t i m u l a t o r i n t h e e m p l o y e e ' s b a c k . 

The n e u r o s t i m u l a t o r r e l i e v e d most o f t h e e m p l o y e e ' s p a i n , and, 

a f t e r u n d e r g o i n g a m o n t h - l o n g w o r k - h a r d e n i n g p r o g r a m a t t h e 

d i r e c t i o n o f D r . P a r k , t h e employee was a b l e t o r e t u r n t o work 

w i t h o u t r e s t r i c t i o n s i n J a n u a r y 2007. 

1 D r . P a r k ' s d e p o s i t i o n t e s t i m o n y i n d i c a t e d t h a t , a l t h o u g h 
RSD/CRPS i s n o t c o m p l e t e l y u n d e r s t o o d , i t i s e s s e n t i a l l y a 
p o s t - t r a u m a t i c c o n d i t i o n i n w h i c h t h e a u t o n o m i c n e r v o u s s y s t e m 
m a g n i f i e s t h e p a i n b e y o n d what w o u l d n o r m a l l y be e x p e c t e d f o r 
t h e t y p e o f i n j u r y i n v o l v e d . T r e a t m e n t c o n s i s t s o f an a t t e m p t 
t o b l o c k t h e s y m p a t h e t i c c h a i n i n t h e s p i n a l c o r d t o p r e v e n t 
t h e p a i n s i g n a l s f r o m r e a c h i n g t h e b r a i n . 
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The e m p l o y e e ' s j o b d u t i e s r e q u i r e d h i m t o w a l k a t l e a s t 

h a l f a m i l e e v e r y day and t o o p e r a t e a t r a c t o r . The e mployee 

t e s t i f i e d t h a t soon a f t e r he had r e t u r n e d t o w ork he had 

e x p e r i e n c e d p a i n i n h i s f o o t a g a i n and had begun t o f a v o r h i s 

l e f t f o o t and t o w a l k w i t h a l i m p . The e m p l o y e e , who had 

p r e v i o u s l y been d i a g n o s e d w i t h d e g e n e r a t i v e - d i s k d i s e a s e , a l s o 

e x p e r i e n c e d l o w e r - b a c k p a i n t h a t became p r o g r e s s i v e l y w o r s e , 

e s p e c i a l l y w i t h t h e b o u n c i n g t h a t o c c u r r e d w h i l e he was r i d i n g 

a t r a c t o r and mowing g r a s s on t h e a i r f i e l d . 2 N e v e r t h e l e s s , 

t h e employee s a i d t h a t b e c a u s e he had been f o r b i d d e n , upon 

p a i n o f i m m e d i a t e d i s m i s s a l , t o t a k e n a r c o t i c p a i n r e l i e v e r s 

a t work, he had w o r k e d t h r o u g h t h e p a i n . D r . Y earwood's 

o f f i c e n o t e o f A u g u s t 6, 2007, s t a t e s : 

" [ T ] h e bumping and b o u n c i n g a s s o c i a t e d w i t h h e a v y 
e q u i p m e n t does n o t h e l p [ t h e e m p l o y e e ' s ] b a c k any, 
b u t he i s s t i l l c o p i n g . Exam shows b i l a t e r a l 
p a r a s p i n o u s m u s c l e s p a s t i c i t y and t r i g g e r p o i n t s 
t h r o u g h o u t t h e l u m b a r p a r a s p i n o u s m u s c u l a t u r e . He 
does have t e n d e r l u m b a r f a c e t s i n t h e L 3 - 4 , L 4 - 5 , 
and L5-S1 d i s t r i b u t i o n s . He a l s o d e m o n s t r a t e s some 

2The employee e x p l a i n e d t h a t 20 y e a r s e a r l i e r , w h i l e 
w o r k i n g f o r a d i f f e r e n t e m p l o y e r , he had f a l l e n and h u r t h i s 
b a c k and t h a t he had p r e v i o u s l y been d i a g n o s e d w i t h 
d e g e n e r a t i v e - d i s k d i s e a s e . 
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d e c r e a s e d s e n s a t i o n and d y s e s t h e s i a s [ 3 ] i n h i s l e f t 
L 5-S1 d i s t r i b u t i o n . " 

A c c o r d i n g t o t h e e m p l o y e e , he was mowing g r a s s n e a r a 

f e n c e on t h e a i r f i e l d i n December 2007 when t h e t r a c t o r he was 

r i d i n g r a n o v e r a h o l e t h a t h a d b e e n l e f t u n f i l l e d a f t e r an 

o l d f e n c e p o s t h a d b e e n removed. The e m p l o y e e t e s t i f i e d t h a t 

t h e j o l t f r o m t h e t r a c t o r a c c i d e n t had c a u s e d him t o 

e x p e r i e n c e a s e a r i n g p a i n t h a t , he s a i d , f e l t l i k e t h e 

e l e c t r o d e s o f t h e n e u r o s t i m u l a t o r had been " r i p p e d o u t " o f h i s 

s p i n e . 

On J a n u a r y 7, 2008, t h e employee c o n s u l t e d Dr. Yearwood, 

whose o f f i c e n o t e f o r t h a t day s t a t e s : 

" [ R ] e c e n t l y w h i l e [ t h e e m p l o y e e ] was r i d i n g a 
t r a c t o r a t work he h i t a v e r y l a r g e bump w h i c h 
c a u s e d t h e s t i m u l a t o r l e a d s t o m i g r a t e o u t o f t h e 
e p i d u r a l s p a c e p r o h i b i t i n g h i s s t i m u l a t o r [ f r o m ] 
p r o v i d [ i n g ] any p a i n c o n t r o l w h a t s o e v e r . He i s 
b e i n g a d m i t t e d t o u n d e r g o l e a d r e v i s i o n and 
r e p o s i t i o n i n g i n o r d e r t o s u s t a i n o p t i m a l p a i n 
c o n t r o l . " 

On J a n u a r y 10, 2008, t h e e m p l o y e e u n d e r w e n t a s u r g i c a l 

p r o c e d u r e t o r e i m p l a n t t h e n e u r o s t i m u l a t o r d e v i c e and t o 

r e p o s i t i o n t h e e l e c t r o d e s . The employee n e v e r r e t u r n e d t o 

3 D y s e s t h e s i a i s a h y p e r s e n s i t i v i t y t o t o u c h , c a u s e d b y 
a b n o r m a l i t i e s i n t h e c e n t r a l n e r v o u s s y s t e m . 
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w o r k a f t e r t h a t s u r g e r y . He c o n t i n u e d t o c o m p l a i n o f p a i n a t 

t h e s i t e o f t h e i n c i s i o n , more p a i n i n h i s l o w e r b a c k , and 

p a i n i n h i s f o o t . He p a r t i c i p a t e d i n 10 w o r k - h a r d e n i n g 

s e s s i o n s i n A p r i l 2008, and he r e p o r t e d t o D r . Yearwood t h a t 

t h o s e s e s s i o n s had c a u s e d h im t o e x p e r i e n c e " i n c r e a s e d p a i n 

[ i n h i s l o w e r b a c k , r a d i a t i n g i n t o h i s l e g s , ] ... and a l a c k 

o f t o l e r a n c e t o g e n e r a l c o n d i t i o n i n g a c t i v i t i e s . " D r . 

Ye a r w o o d a t t e m p t e d t o d i s c o v e r t h e n e u r o l o g i c a l s o u r c e o f t h e 

e m p l o y e e ' s p a i n , t o a d j u s t t h e s t i m u l a t o r , and t o a l t e r t h e 

e m p l o y e e ' s p r e s c r i p t i o n m e d i c a t i o n s , b u t n o t h i n g p r o v i d e d t h e 

employee w i t h l a s t i n g r e l i e f . D r . Yearwood r e f e r r e d t h e 

employee t o a n e u r o l o g i s t , D r . T e r r y M i l l e t t e , who p e r f o r m e d 

a n e r v e - c o n d u c t i o n s t u d y on J u n e 10, 2008. T h a t s t u d y 

r e v e a l e d no s i g n i f i c a n t a b n o r m a l i t i e s . D r . M i l l e t t e ' s 

d i a g n o s i s was " [ a ] t y p i c a l s p i n a l d i s c o m f o r t w i t h u n u s u a l 

h i s t o r y ; c a n n o t r u l e o u t m e c h a n i c a l l u m b a r d i f f i c u l t i e s . " H i s 

r e c o m m e n d a t i o n was t o c o n s i d e r " m e c h a n i c a l a s s e s s m e n t o f t h e 

t h o r a c o l u m b a r s p i n e . " 

The employee u n d e r w e n t a f u n c t i o n a l - c a p a c i t i e s e v a l u a t i o n 

("FCE") on S e p t e m b e r 3, 2008. The FCE p l a c e d t h e employee i n 

t h e " l i g h t p h y s i c a l demand" c a t e g o r y . D a v i d D immick, t h e 
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e x e r c i s e p h y s i o l o g i s t who c o n d u c t e d t h e FCE, c o n c l u d e d t h a t 

t h e employee had p u t f o r t h g o o d e f f o r t and had d e m o n s t r a t e d no 

g r o s s symptom m a g n i f i c a t i o n b u t t e s t i f i e d t h a t t h e e mployee 

had s c o r e d p o s i t i v e on two o f f i v e W a d d e l l symptom-

m a g n i f i c a t i o n c a t e g o r i e s , one o f w h i c h was "an i n c r e a s e i n low 

b a c k p a i n [ a f t e r ] l i g h t p a l p a t i o n and l i g h t p i n c h i n g , " a 

r e a c t i o n t h a t , D i m m i c k a c k n o w l e d g e d , c o u l d be e x p l a i n e d by t h e 

e m p l o y e e ' s d y s e s t h e s i a , a c o n d i t i o n o f w h i c h D i m m i c k had been 

unaware d u r i n g t h e FCE. 

On November 7, 2008, D r . Y e arwood p e r f o r m e d a p r o v o c a t i v e 

d i s k o g r a p h y o f t h e e m p l o y e e ' s l u m b a r s p i n e . T h a t d i a g n o s t i c 

t e s t d e m o n s t r a t e d " r a t h e r s e v e r e d i s k d e r a n g e m e n t s a t L 3 , L4, 

and L 5 , w i t h a d e v e l o p i n g d e g e n e r a t i v e p a t t e r n i n t h e L2 

d i s k . " D r . Y e a r w o o d c o n c l u d e d : 

"The w o r k - r e l a t e d t r a c t o r a c c i d e n t has a c c e l e r a t e d 
t h e d e g e n e r a t i v e d i s k d i s e a s e and p a i n i n [ t h e 
e m p l o y e e ] , s u g g e s t i n g an e n d - p l a t e compromise a t 
more t h a n one l e v e l . The a x i a l l o a d i n g needed t o 
d i s l o d g e t h e i m p l a n t e d n e u r o s t i m u l a t o r s y s t e m i s 
s e e n t o have been s u f f i c i e n t t o c r e a t e v e r t e b r a l 
c olumn p a t h o l o g y o f a t r a u m a t i c n a t u r e as w e l l , and 
e x p l a i n s q u i t e a l o t o f t h e [ e m p l o y e e ' s ] symptoms, 
w h i c h h e r e t o f o r e seemed t o be somewhat 
i n c o n s i s t e n t . " 

I n d e p o s i t i o n t e s t i m o n y , D r . Y e a r w o o d c o n c l u d e d t h a t t h e 

e m p l o y e e ' s a l t e r e d g a i t t h a t r e s u l t e d f r o m t h e 2006 f o o t 
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i n j u r y and t h e t r a u m a t i c j o l t o f t h e 2007 t r a c t o r a c c i d e n t had 

c o m b i n e d t o a g g r a v a t e o r a c c e l e r a t e t h e e m p l o y e e ' s p r e e x i s t i n g 

d e g e n e r a t i v e - d i s k d i s e a s e . 

A t t h e r e q u e s t o f M i l l e n i u m R i s k Managers ("MRM"), t h e 

t h i r d - p a r t y a d m i n i s t r a t o r o f t h e e m p l o y e r ' s w o r k e r s ' 

c o m p e n s a t i o n c a r r i e r , D r . T i m R e v e l s , an o r t h o p e d i c s u r g e o n , 

p e r f o r m e d an i n d e p e n d e n t m e d i c a l e v a l u a t i o n o f t h e employee on 

J a n u a r y 28, 2009. B a s e d on t h a t e v a l u a t i o n and a r e v i e w o f 

t h e e m p l o y e e ' s m e d i c a l r e c o r d s , D r . R e v e l s d e t e r m i n e d t h a t t h e 

employee had r e a c h e d maximum m e d i c a l i mprovement f o r t h e f o o t 

i n j u r y on J a n u a r y 28, 2009. He o p i n e d t h a t t h e e m p l o y e e ' s 

d e g e n e r a t i v e - d i s k d i s e a s e had been c a u s e d by t h e n a t u r a l a g i n g 

p r o c e s s and "wear and t e a r " o v e r t h e y e a r s . He s t a t e d t h a t 

n e i t h e r t h e i m p l a n t a t i o n o f t h e n e u r o s t i m u l a t o r d e v i c e n o r t h e 

d i s l o d g i n g o f t h e s t i m u l a t o r l e a d s c o u l d have c a u s e d , 

a g g r a v a t e d , o r been c o r r e l a t e d i n any way w i t h t h e e m p l o y e e ' s 

d e g e n e r a t i v e - d i s k d i s e a s e . He a g r e e d w i t h D r . Yearwood, 

however, t h a t t h e t r a c t o r j o l t i n 2007 c o u l d have a g g r a v a t e d 

t h e e m p l o y e e ' s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . D r . R e v e l s 

s t a t e d t h a t he w o u l d recommend f u s i o n s u r g e r y t o c o r r e c t t h e 

e m p l o y e e ' s d i s k d e r a n g e m e n t s o n l y as a l a s t r e s o r t . 
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On A u g u s t 12, 2009, t h e e m p l o y e e f i l e d a c o m p l a i n t 

s e e k i n g b e n e f i t s f o r a S e p t e m b e r 2007 i n j u r y t o h i s l e f t 

f o o t . On M a r c h 19, 2010, t h e employee amended h i s c o m p l a i n t , 

a s s e r t i n g t h a t t h e f o o t i n j u r y h a d o c c u r r e d on M a r c h 31, 2006, 

a f t e r w h i c h , t h e employee a l l e g e d , he h a d s u f f e r e d an i n j u r y 

t o h i s b a c k " i n t h e l a t t e r p a r t o f 2007 o r t h e e a r l y p a r t o f 

2 0 0 8 " t h a t h a d a g g r a v a t e d h i s p r e e x i s t i n g d e g e n e r a t i v e - d i s k 

d i s e a s e and t h a t h a d c o m b i n e d w i t h t h e e a r l i e r f o o t i n j u r y t o 

r e n d e r h i m p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The e m p l o y e r a n s w e r e d t h e amended c o m p l a i n t , 

a c k n o w l e d g i n g t h a t t h e employee h a d s u f f e r e d a c o m p e n s a b l e 

i n j u r y t o h i s f o o t on M a r c h 31, 2006, b u t d e n y i n g t h a t i t h a d 

h a d any n o t i c e o f t h e s e c o n d a l l e g e d o c c u r r e n c e , a b a c k i n j u r y 

" i n t h e l a t t e r p a r t o f 2007 o r t h e e a r l y p a r t o f 2 0 0 8 , " and 

a s s e r t i n g t h e b a r o f t h e s t a t u t e o f l i m i t a t i o n s . On S e p t e m b e r 

22, 2010, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t d e t e r m i n i n g t h a t 

t h e e m p l oyee h a d s u f f e r e d an i n i t i a l i n j u r y t o h i s f o o t on 

M a r c h 31, 2006, and t h a t , as a c o n s e q u e n c e o f f a v o r i n g t h e 

i n j u r e d f o o t , he h a d d e v e l o p e d an a l t e r e d g a i t t h a t h a d 

c o n t r i b u t e d t o h i s l o w e r - b a c k p a i n . The c o u r t f u r t h e r 

d e t e r m i n e d t h a t t h e employee h a d s u s t a i n e d a s e c o n d w o r k -
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r e l a t e d i n j u r y , one t o h i s l o w e r b a c k , i n December 2007, o f 

w h i c h t h e e m p l o y e r h a d r e c e i v e d n o t i c e . F i n a l l y , t h e t r i a l 

c o u r t d e t e r m i n e d t h a t t h e e m p l o y e e ' s a l t e r e d g a i t t h a t was a 

c o n s e q u e n c e o f t h e 2006 f o o t i n j u r y and t h e t r a u m a t i c j o l t o f 

t h e 2007 t r a c t o r a c c i d e n t c o m b i n e d t o c a u s e an a g g r a v a t i o n and 

a c c e l e r a t i o n o f t h e p r e e x i s t i n g d e g e n e r a t i v e - d i s k d i s e a s e i n 

t h e e m p l o y e e ' s l o w e r b a c k , t h e r e b y r e n d e r i n g h i m p e r m a n e n t l y 

and t o t a l l y d i s a b l e d . The t r i a l c o u r t a w a r d e d p e r m a n e n t -

t o t a l - d i s a b i l i t y b e n e f i t s u n d e r t h e A c t i n a c c o r d a n c e w i t h 

t h o s e d e t e r m i n a t i o n s . The e m p l o y e r ' s p o s t j u d g m e n t m o t i o n was 

d e n i e d , a f t e r w h i c h i t f i l e d a t i m e l y a p p e a l t o t h i s c o u r t . 

S t a n d a r d o f R e v i e w 

Our r e v i e w i s g o v e r n e d b y t h e A c t , w h i c h s t a t e s i n 

p e r t i n e n t p a r t : " I n r e v i e w i n g t h e s t a n d a r d o f p r o o f ... and 

o t h e r l e g a l i s s u e s , r e v i e w by t h e C o u r t o f C i v i l A p p e a l s s h a l l 

be w i t h o u t a p r e s u m p t i o n o f c o r r e c t n e s s . " A l a . Code 1975, 

§ 2 5 - 5 - 8 1 ( e ) ( 1 ) . See a l s o Ex p a r t e T r i n i t y I n d u s . , I n c . , 680 

So. 2d 262, 268 ( A l a . 1 9 9 6 ) . " I n r e v i e w i n g p u r e f i n d i n g s o f 

f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t s h a l l n o t be r e v e r s e d 

i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " A l a . 

Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) . S u b s t a n t i a l e v i d e n c e i s 
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" ' e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l j u d g m e n t can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . ' " Ex p a r t e T r i n i t y  

I n d u s . , 680 So. 2d a t 2 69 ( q u o t i n g West v. F o u n d e r s L i f e  

A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 87 0 , 871 ( A l a . 1 98 9 ) , and 

c i t i n g § 1 2 - 2 1 - 1 2 ( d ) , A l a . Code 1 9 7 5 ) . 

D i s c u s s i o n 

The e m p l o y e r p r e s e n t s t h r e e i s s u e s on a p p e a l : (1) 

w h e t h e r t h e b a c k - i n j u r y c l a i m i s b a r r e d b y t h e s t a t u t e o f 

l i m i t a t i o n s ; (2) w h e t h e r t h e t r i a l c o u r t ' s f i n d i n g s w i t h 

r e s p e c t t o w h e t h e r t h e e m p l o y e r h a d n o t i c e o f t h e December 

2007 t r a c t o r a c c i d e n t a r e s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e ; 

and (3) w h e t h e r t h e b a c k i n j u r y was a c u m u l a t i v e - p h y s i c a l -

s t r e s s d i s o r d e r c o m p e n s a b l e o n l y upon p r o o f b y c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t t h e d i s o r d e r a r o s e o u t o f and i n t h e 

c o u r s e o f t h e e m p l o y e e ' s employment and, i f s o , w h e t h e r s u c h 

c l e a r and c o n v i n c i n g e v i d e n c e was a d d u c e d . 

I . S t a t u t e o f L i m i t a t i o n s 

S e c t i o n 25-5-80, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" [ A ] l l c l a i m s f o r c o m p e n s a t i o n u n d e r t h i s a r t i c l e 
s h a l l be f o r e v e r b a r r e d u n l e s s w i t h i n two y e a r s 
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a f t e r t h e a c c i d e n t t h e p a r t i e s s h a l l h ave a g r e e d 
upon t h e c o m p e n s a t i o n p a y a b l e u n d e r t h i s a r t i c l e o r 
u n l e s s w i t h i n two y e a r s a f t e r t h e a c c i d e n t one o f 
t h e p a r t i e s s h a l l h ave f i l e d a v e r i f i e d c o m p l a i n t as 
p r o v i d e d i n S e c t i o n 25-5-88. ... Where, however, 
payments o f c o m p e n s a t i o n , as d i s t i n g u i s h e d f r o m 
m e d i c a l o r v o c a t i o n a l p a y m e n t s , h a v e b e e n made i n 
any c a s e , t h e p e r i o d o f l i m i t a t i o n s h a l l n o t b e g i n 
t o r u n u n t i l t h e t i m e o f m a k i n g t h e l a s t payment. 
. . . " 

The e m p l o y e r c o n t e n d s t h a t t h e e m p l o y e e ' s b a c k - i n j u r y 

c l a i m i s b a r r e d b y t h e s t a t u t o r y l i m i t a t i o n s p e r i o d s e t o u t i n 

§ 25-5-80 b e c a u s e , i t s a y s , t h e amended c o m p l a i n t a l l e g i n g a 

b a c k i n j u r y t h a t r e s u l t e d f r o m t h e December 2007 t r a c t o r 

a c c i d e n t was f i l e d on M a r c h 19, 2010, more t h a n two y e a r s 

a f t e r t h a t a c c i d e n t . The e m p l o y e r a r g u e s t h a t t h e amendment 

does n o t r e l a t e b a c k t o t h e t i m e o f t h e f i l i n g o f t h e o r i g i n a l 

c o m p l a i n t b e c a u s e t h e amendment a l l e g e s an e n t i r e l y d i f f e r e n t 

k i n d o f i n j u r y f r o m t h e i n j u r y a l l e g e d i n t h e i n i t i a l 

c o m p l a i n t . C i t i n g L e s l i e v. R e p u b l i c S t e e l C o r p . 273 A l a . 

586, 587-88, 143 So. 2d 4 4 2 , 443 ( 1 9 6 2 ) , as s t a n d i n g f o r t h e 

p r o p o s i t i o n t h a t " [ p ] a y m e n t o f c o m p e n s a t i o n does n o t e x t e n d 

t h e s t a t u t e o f l i m i t a t i o n f o r any i n j u r y u n l e s s payment i s 

made o r l i a b i l i t y a c k n o w l e d g e d f o r t h a t i n j u r y , " t h e e m p l o y e r 

m a i n t a i n s t h a t i t p a i d d i s a b i l i t y b e n e f i t s t h r o u g h June 2009 

f o r t h e e m p l o y e e ' s f o o t i n j u r y a nd f o r t h e n e u r o s t i m u l a t o r 
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c o m p l i c a t i o n s a r i s i n g t h e r e f r o m , n o t f o r t h e e m p l o y e e ' s b a c k 

i n j u r y . 

The t r i a l c o u r t d e t e r m i n e d t h a t t h e d i s k d e r a n g e m e n t s i n 

t h e e m p l o y e e ' s l u m b a r s p i n e r e s u l t e d f r o m a c o m b i n a t i o n o f t h e 

em p l o y e e ' s a l t e r e d g a i t t h a t h a d r e s u l t e d f r o m t h e e m p l o y e e ' s 

f a v o r i n g t h e f o o t t h a t h a d been i n j u r e d i n 2006 and t h e t r a u m a 

o f a t r a c t o r j o l t i n 2007. The employee f i l e d a t i m e l y 

c o m p l a i n t s e e k i n g c o m p e n s a t i o n f o r t h e f o o t i n j u r y and, b y 

i m p l i c a t i o n , f o r " ' e v e r y n a t u r a l c o n s e q u e n c e t h a t f l o w [ e d ] 

f r o m ' " t h a t i n j u r y . " See Ex p a r t e P i k e C n t y . Comm'n, 740 So. 

2d 1080, 1084 ( A l a . 1999) ( q u o t i n g 1 A r t h u r L a r s o n & L e x K. 

L a r s o n , L a r s o n ' s W o r k e r s ' C o m p e n s a t i o n Law § 13.00 (1998)) 

("When d e t e r m i n i n g w h e t h e r a s u c c e s s i v e i n j u r y i s c o m p e n s a b l e , 

t h e g e n e r a l r u l e i s t h a t '[w]hen t h e p r i m a r y i n j u r y i s shown 

t o h a v e a r i s e n o u t o f and i n t h e c o u r s e o f employment, e v e r y 

n a t u r a l c o n s e q u e n c e t h a t f l o w s f r o m t h e i n j u r y l i k e w i s e a r i s e s 

o u t o f t h e employment, u n l e s s i t i s t h e r e s u l t o f an 

i n d e p e n d e n t i n t e r v e n i n g c a u s e a t t r i b u t a b l e t o [ t h e ] c l a i m a n t ' s 

own i n t e n t i o n a l c o n d u c t . ' " ) . See a l s o S i s t r u n k v. S i k o r s k y  

S e r v s . , I n c . , 961 So. 2d 166 ( A l a . C i v . App. 2007) ( r e v e r s i n g 

and r e m a n d i n g f o r a d e t e r m i n a t i o n w h e t h e r l e f t - s h o u l d e r i n j u r y 
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was a d i r e c t r e s u l t o f e m p l o y e e ' s o v e r c o m p e n s a t i n g w i t h h i s 

l e f t arm f o r h i s r i g h t - s h o u l d e r i n j u r i e s ) ; L a n d s t a r Ranger v.  

K e n t , 828 So. 2d 322 ( A l a . C i v . App. 2002) ( c o n c l u d i n g t h a t 

i n j u r y t o e m p l o y e e ' s l e f t s h o u l d e r , w h i c h i n j u r y had been 

s u s t a i n e d d u r i n g p h y s i c a l t h e r a p y f o r i n j u r y t o e m p l o y e e ' s 

r i g h t s h o u l d e r , was a n a t u r a l and d i r e c t r e s u l t o f i n j u r y t o 

r i g h t s h o u l d e r ) . 

The t r i a l c o u r t ' s f i n d i n g t h a t t h e e m p l o y e e ' s a l t e r e d 

g a i t had c o n t r i b u t e d t o t h e d e v e l o p m e n t o f t h e d i s k 

d e r a n g e m e n t s i n h i s l u m b a r s p i n e was s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e , s p e c i f i c a l l y t h e o f f i c e n o t e s and d e p o s i t i o n 

t e s t i m o n y o f Dr. Yearwood. Compare W a l - M a r t S t o r e s , I n c . v. 

O r r , 29 So. 3d 210 ( A l a . C i v . App. 2009) ( h o l d i n g t h a t 

e mployee d i d n o t p r e s e n t s u f f i c i e n t e v i d e n c e i n d i c a t i n g t h a t 

h e r a l t e r e d g a i t , w h i c h had r e s u l t e d f r o m a knee i n j u r y , had 

c a u s e d o r c o n t r i b u t e d t o t h e d e v e l o p m e n t o f a v a s c u l a r n e c r o s i s 

i n h e r h i p ) . 

The employee d i d n o t t i m e l y a s s e r t a c l a i m s p e c i f i c a l l y 

s e e k i n g c o m p e n s a t i o n f o r a b a c k i n j u r y r e s u l t i n g f r o m t h e 2007 

t r a c t o r a c c i d e n t . N e v e r t h e l e s s , b e c a u s e t h e 2006 f o o t i n j u r y 

was a c o n t r i b u t i n g c a u s e o f t h e b a c k i n j u r y , t h e b a c k i n j u r y 

was c o m p e n s a b l e as a c o n s e q u e n c e o f t h e f o o t i n j u r y . 
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" I t i s n o t n e c e s s a r y t h a t t h e e m p l o y m e n t - r e l a t e d 
i n j u r y be t h e s o l e c a u s e , o r t h e d o m i n a n t c a u s e , o f 
t h e [ d i s a b i l i t y ] , so l o n g as i t was a c o n t r i b u t i n g 
c a u s e . See Ex p a r t e V a l d e z , 636 So. 2d 401 ( A l a . 
1 9 9 4 ) . I f t h e employee s u f f e r s f r o m a l a t e n t 
p r e e x i s t i n g c o n d i t i o n t h a t i n e v i t a b l y w i l l p r o d u c e 
i n j u r y o r d e a t h , b u t t h e employment a c t s on t h e 
p r e e x i s t i n g c o n d i t i o n t o h a s t e n t h e a p p e a r a n c e o f 
symptoms o r a c c e l e r a t e i t s i n j u r i o u s c o n s e q u e n c e s , 
t h e employment w i l l be c o n s i d e r e d t h e m e d i c a l c a u s e 
o f t h e r e s u l t i n g i n j u r y . See, e.g., T a y l o r v. M o b i l e  
P u l l e y & Mach. Works, I n c . , 714 So. 2d 300 ( A l a . 
C i v . App. 1 9 9 7 ) . " 

A s s o c i a t e d G r o c e r s o f t h e S o u t h , I n c . v. Goodwin, 965 So. 2d 

1102, 1110 ( A l a . C i v . App. 2 0 0 7 ) . 

Dr. Yearwood t e s t i f i e d by d e p o s i t i o n t h a t , " [ h ] a d [ t h e 

e m p l o y e e ] n e v e r had t h e t r a c t o r i n c i d e n t , t h e g a i t a b n o r m a l i t y 

by i t s e l f ... may n o t have c o n t r i b u t e d t o t h e e x t e n t t h a t t h e 

r a t e o f d e g e n e r a t i v e change w o u l d be t h e same." I t i s 

i m m a t e r i a l , h owever, t h a t t h e d i s k d e r a n g e m e n t s i n t h e 

e m p l o y e e ' s l o w e r b a c k w o u l d have a p p e a r e d much l a t e r a b s e n t 

t h e 2007 t r a c t o r a c c i d e n t . See T a y l o r v. M o b i l e P u l l e y &  

Mach. Works, 714 So. 2d 300, 301 ( A l a . C i v . App. 1997 ) 

( u p h o l d i n g t r i a l c o u r t ' s f i n d i n g t h a t e m p l o y e e ' s h i p i n j u r y 

had " a c c e l e r a t e d o r t r i g g e r e d " a l a t e n t s c h i z o a f f e c t i v e 

d i s o r d e r t h a t r e n d e r e d t h e employee p e r m a n e n t l y and t o t a l l y 

d i s a b l e d , n o t w i t h s t a n d i n g p s y c h i a t r i c t e s t i m o n y t h a t t h e 
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s c h i z o a f f e c t i v e d i s o r d e r " w o u l d have s u r f a c e d e v e n t u a l l y even 

i f [ t h e e m p l o y e e ] had n o t s u f f e r e d t h e o n - t h e - j o b i n j u r y " ) . 

We c o n c l u d e t h a t t h e e m p l o y e e ' s b a c k - i n j u r y c l a i m was n o t 

b a r r e d by t h e s t a t u t e o f l i m i t a t i o n s . 

N o t i c e 

I n r e s p o n d i n g t o d i s c o v e r y , t h e employee i n i t i a l l y s t a t e d 

t h a t t h e t r a c t o r a c c i d e n t h a d o c c u r r e d i n Septe m b e r o r O c t o b e r 

2007 and t h a t he h a d n o t n o t i f i e d h i s s u p e r v i s o r , P a u l 

F a g g a r d , o f t h a t a c c i d e n t b e c a u s e , he s a i d , F a g g a r d h a d bee n 

on v a c a t i o n a t t h e t i m e . A t t r i a l , t h e e m p l o y e r p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t F a g g a r d h a d n o t been on v a c a t i o n i n 

September o r O c t o b e r 2007. The employee t e s t i f i e d t h a t he h a d 

been m i s t a k e n a b o u t t h e d a t e o f t h e t r a c t o r a c c i d e n t a nd t h a t 

he t h o u g h t t h e t r a c t o r a c c i d e n t h a d a c t u a l l y o c c u r r e d i n 

December 2007. The em p l o y e e c l a i m e d t o have t e l e p h o n e d t h e 

o f f i c e o f MRM, t h e t h i r d - p a r t y a d m i n i s t r a t o r o f t h e e m p l o y e r ' s 

w o r k e r s ' c o m p e n s a t i o n c a r r i e r , and t o have g i v e n t h e d e t a i l s 

o f t h e t r a c t o r a c c i d e n t t o a woman who a n s w e r e d t h e t e l e p h o n e . 

A c c o r d i n g t o t h e e m p l o y e e , t h a t woman h a d s t a t e d t h a t t h e 

i n s u r e r w o u l d " t a c k o n" any i n j u r i e s c a u s e d by t h e December 

2007 t r a c t o r a c c i d e n t t o t h e M a r c h 2006 f o o t - i n j u r y c l a i m . 
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The e m p l o y e e s t a t e d t h a t he h a d l a t e r i n f o r m e d F a g g a r d , b o t h 

o f t h e o c c u r r e n c e o f t h e a c c i d e n t and o f h i s h a v i n g r e p o r t e d 

t h e a c c i d e n t t o MRM. A c c o r d i n g t o t h e e m p l o y e e , F a g g a r d h a d 

a s k e d h i m i f he w a n t e d t o f i l e a r e p o r t a t t h a t t i m e and t h e 

e m p l o y e e h a d s a i d , "No, [ t h e c o m p e n s a t i o n c a r r i e r ' s 

r e p r e s e n t a t i v e ] s a i d t h e y were g o i n g t o t a k e c a r e o f i t . " 

F a g g a r d was t h e f a c i l i t i e s manager a t b o t h t h e M o b i l e 

Downtown A i r p o r t ( a l s o known as " B r o o k l e y F i e l d " ) , and t h e 

M o b i l e R e g i o n a l A i r p o r t ( a l s o known as " B a t e s F i e l d " ) , where 

t h e e m p l oyee w o r k e d . F a g g a r d t e s t i f i e d t h a t he h a d d i v i d e d 

h i s t i m e b e t w e e n t h e two a i r p o r t s and t h a t he h a d b e e n "back 

and f o r t h " b e t w e e n them e a c h day d u r i n g t h e r e l e v a n t p e r i o d . 

F a g g a r d s a i d t h a t t h e e m p l o y e e h a d n e i t h e r i n f o r m e d h i m o f t h e 

t r a c t o r a c c i d e n t n o r t o l d h i m a b o u t h a v i n g r e p o r t e d t h a t 

a c c i d e n t t o MRM. P a u l Brown t e s t i f i e d t h a t , i n l a t e November 

2007, he h a d r e c e i v e d a p r o m o t i o n and h a d r e p l a c e d F a g g a r d as 

t h e e m p l o y e e ' s s u p e r v i s o r a t B a t e s F i e l d b u t t h a t t h e e m p l o y e e 

h a d n o t r e p o r t e d t h e t r a c t o r a c c i d e n t t o him. 

M a t t Graham, g e n e r a l c o u n s e l f o r MRM, t e s t i f i e d t h a t t h e 

s w i t c h b o a r d o p e r a t o r i s t h e o n l y p e r s o n who a n s w e r s t h e 

t e l e p h o n e a t t h e MRM o f f i c e , and, he s a i d , t h e s w i t c h b o a r d 
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o p e r a t o r d i d n o t have t h e a u t h o r i t y t o d e c i d e o r t o s t a t e t h a t 

MRM o r t h e i n s u r e r w o u l d " t a c k on" any c l a i m a r i s i n g f r o m t h e 

t r a c t o r a c c i d e n t t o t h e f o o t - i n j u r y c l a i m . Graham e x p l a i n e d 

t h a t MRM p o l i c y d i c t a t e d t h a t , i f t h e e mployee had t o l d t h e 

s w i t c h b o a r d o p e r a t o r t h e d e t a i l s o f t h e t r a c t o r a c c i d e n t , t h e 

s w i t c h b o a r d o p e r a t o r s h o u l d have r e f e r r e d t h e e mployee t o an 

a d j u s t o r . T i n a H i c k s , t h e a d j u s t o r who was h a n d l i n g t h e 

e m p l o y e e ' s f o o t - i n j u r y c l a i m , d i d n o t t e s t i f y . 

Graham a c k n o w l e d g e d t h a t MRM w o u l d n o t have p a i d f o r any 

m e d i c a l t r e a t m e n t i n c i d e n t t o t h e December 2007 t r a c t o r 

a c c i d e n t w i t h o u t h a v i n g r e v i e w e d t h e a u t h o r i z e d t r e a t i n g 

p h y s i c i a n ' s o f f i c e n o t e s p e r t i n e n t t o t h e i n j u r y t h a t had 

a l l e g e d l y r e s u l t e d f r o m t h a t a c c i d e n t . Graham c o n c e d e d t h a t 

MRM had a p p r o v e d and p r e c e r t i f i e d Dr. Y earwood's s u r g i c a l 

p r o c e d u r e t o r e i m p l a n t t h e n e u r o s t i m u l a t o r d e v i c e and t o 

r e p o s i t i o n t h e e l e c t r o d e s i n t h e e m p l o y e e ' s b a c k . The 

f o l l o w i n g e x c h a n g e t h e n o c c u r r e d : 

"Q. [By c o u n s e l f o r t h e e m p l o y e e : ] Okay. So, we can 
t a k e i t f r o m t h a t , t h e n , t h a t i f [ D r . Yearwood's 
b i l l f o r t h e s u r g e r y ] was p a i d , t h e n i t was r e v i e w e d 
and [MRM] had a c c e p t e d t h a t as b e i n g r e l a t e d t o t h e 
work a c c i d e n t ? 

"A. [By Graham:] I f t h e a d j u s t o r d i d h e r j o b , she 
g o t a b i l l , g o t r e c o r d s and v e r i f i e d t h a t i t was 
r e l a t e d . " 
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I n r e b u t t a l , t h e e m p l oyee p r e s e n t e d t h e t e s t i m o n y o f E z e k i a l 

S a n d e r s , a f o r m e r c o w o r k e r , who s t a t e d t h a t he had h e a r d t h e 

e m ployee c o m p l a i n a b o u t h u r t i n g h i s b a c k when t h e t r a c t o r t h e 

e m ployee had been o p e r a t i n g had r u n o v e r a h o l e . S a n d e r s a l s o 

s a i d t h a t he and a n o t h e r c o w o r k e r had been p r e s e n t when t h e 

e m ployee had r e p o r t e d t h e t r a c t o r a c c i d e n t t o F a g g a r d t h e day 

t h e a c c i d e n t o c c u r r e d . 

W i t h r e s p e c t t o t h e n o t i c e i s s u e , t h e t r i a l c o u r t f o u n d : 

"[The e mployee] r e p o r t e d [ t h e t r a c t o r ] i n c i d e n t t o 
a r e p r e s e n t a t i v e a t [MRM], t h e t h i r d - p a r t y 
a d m i n i s t r a t o r h a n d l i n g h i s w o r k e r s - c o m p e n s a t i o n 
c l a i m . He was t o l d t h a t t h i s [ a c c i d e n t ] w o u l d be 
a d d r e s s e d as a p a r t o f t h e e x i s t i n g c l a i m [ f o r t h e 
f o o t i n j u r y ] . He l i k e w i s e r e p o r t e d [ t h e t r a c t o r ] 
i n c i d e n t t o h i s s u p e r v i s o r e i t h e r t h a t day, o r 
w i t h i n a day o r two." 

" A c t u a l k n o w l e d g e s u f f i c i e n t t o remove t h e w r i t t e n n o t i c e 

r e q u i r e m e n t [ o f § 25-5-78, A l a . Code 1975,] i s a q u e s t i o n o f 

f a c t t o be d e t e r m i n e d b y t h e t r i a l c o u r t . " James v. H o r n a d y  

T r u c k L i n e , I n c . , 601 So. 2d 1059, 1061 ( A l a . C i v . App. 1992) . 

I n w e i g h i n g t h e t e s t i m o n y o f t h e e m p l o y e e and Graham, and i n 

c o n s i d e r i n g t h e a b s e n c e o f any t e s t i m o n y by T i n a H i c k s , t h e 

a d j u s t o r who h a d h a n d l e d t h e e m p l o y e e ' s f o o t - i n j u r y c l a i m , t h e 

t r i a l c o u r t c o u l d r e a s o n a b l y have f o u n d t h a t t h e e m p l oyee h a d 
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t e l e p h o n e d t h e o f f i c e o f MRM and h a d r e l a t e d some i n f o r m a t i o n 

t o t h e s w i t c h b o a r d o p e r a t o r who, i n t u r n , h a d f o l l o w e d MRM 

p o l i c y and h a d r e f e r r e d t h e e m p l o y e e t o an a d j u s t o r , t o whom 

t h e e m p l o y e e h a d t h e n r e p o r t e d t h e a c c i d e n t . "'Knowledge on 

t h e p a r t o f a s u p e r v i s o r y o r r e p r e s e n t a t i v e a g e n t o f t h e 

e m p l o y e r t h a t a w o r k - r e l a t e d i n j u r y h as o c c u r r e d w i l l 

g e n e r a l l y be i m p u t e d t o t h e e m p l o y e r . B e a t r i c e Foods Co. v.  

C l e m o n s, 54 A l a . App. 150, 306 So. 2d 18 ( A l a . C i v . App. 

1 9 7 5 ) . ' " G o o d y e a r T i r e & R u b b e r Co. v. L o n g , 31 So. 3d 715, 

720 ( A l a . C i v . App. 2009) ( q u o t i n g D a v i s v. P a r a g o n B u i l d e r s , 

652 So. 2d 762, 764 ( A l a . C i v . App. 1 9 9 4 ) ) . G i v i n g n o t i c e o f 

an a c c i d e n t t o a w o r k e r s ' c o m p e n s a t i o n a d m i n i s t r a t o r who, i n 

t u r n , r e c e i v e s n o t i c e o f t h e w o r k - r e l a t e d n a t u r e o f t h e 

a c c i d e n t f r o m t h e o p e r a t i n g s u r g e o n i s s u f f i c i e n t . See  

Champion I n t ' l C o r p . v. W i l l i a m s , 686 So. 2d 1204, 1206 ( A l a . 

C i v . App. 1 9 9 6 ) . 

I n t h e p r e s e n t c a s e , Dr. Y e a r w o o d ' s o f f i c e n o t e o f 

J a n u a r y 7, 2008, i n d i c a t e d t h a t t h e e l e c t r o d e s on t h e 

n e u r o s t i m u l a t o r d e v i c e h a d been d i s l o d g e d i n a w o r k - r e l a t e d 

t r a c t o r a c c i d e n t . V i e w i n g t h e f a c t s i n t h e l i g h t most 

f a v o r a b l e t o t h e f i n d i n g s o f t h e t r i a l c o u r t , we c o n c l u d e t h a t 
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t h e t r i a l c o u r t was a u t h o r i z e d t o f i n d t h a t , b e c a u s e MRM h a d 

a p p r o v e d and p r e c e r t i f i e d Dr. Ye a r w o o d ' s s u r g e r y t o r e i m p l a n t 

t h e n e u r o s t i m u l a t o r d e v i c e and t o r e a t t a c h t h e e l e c t r o d e s i n 

t h e e m p l o y e e ' s b a c k , t h e e m p l o y e r ' s r e p r e s e n t a t i v e h a d h a d 

a c t u a l k n o w l e d g e o f a w o r k - r e l a t e d t r a c t o r a c c i d e n t t h a t h a d 

r e s u l t e d i n an i n j u r y . 

The c o n f l i c t i n t h e t e s t i m o n y o f F a g g a r d and S a n d e r s 

r e g a r d i n g w h e t h e r t h e e m p l o y e e h a d n o t i f i e d a s u p e r v i s o r o f 

t h e t r a c t o r a c c i d e n t "was a m a t t e r t o be d e t e r m i n e d by t h e 

t r i a l c o u r t , f o r i t i s t h a t c o u r t t h a t r e v i e w s t h e w e i g h t o r 

p r e p o n d e r a n c e o f t h e e v i d e n c e . " See W a l - M a r t S t o r e s v. 

E l l i o t , 650 So. 2d 906, 909 ( A l a . C i v . App. 1 9 9 4 ) . 

"When e v i d e n c e i s p r e s e n t e d o r e t e n u s , i t i s t h e 
d u t y o f t h e t r i a l c o u r t , w h i c h had t h e o p p o r t u n i t y 
t o o b s e r v e t h e w i t n e s s e s and t h e i r demeanors, and 
n o t t h e a p p e l l a t e c o u r t , t o make c r e d i b i l i t y 
d e t e r m i n a t i o n s and t o w e i g h t h e e v i d e n c e p r e s e n t e d . 
B l a c k m a n v. G r a y R i d e r T r u c k L i n e s , I n c . , 716 So. 2d 
698 , 700 ( A l a . C i v . App. 1 9 9 8 ) . The r o l e o f t h e 
a p p e l l a t e c o u r t i s n o t t o r e w e i g h t h e e v i d e n c e b u t 
t o a f f i r m t h e judgment o f t h e t r i a l c o u r t i f i t s 
f i n d i n g s a r e r e a s o n a b l y s u p p o r t e d by t h e e v i d e n c e 
and t h e c o r r e c t l e g a l c o n c l u s i o n s have been drawn 
t h e r e f r o m . Ex p a r t e T r i n i t y I n d u s . , [ I n c . , ] 680 So. 
2d [262] a t 268-69 [ ( A l a . 1 9 9 6 ) ] ; F r y f o g l e v.  
S p r i n g h i l l Mem'l Hosp., I n c . , 742 So. 2d 1255 ( A l a . 
C i v . App. 1 9 9 8 ) , a f f ' d , 742 So. 2d 1258 ( A l a . 1 9 9 9 ) . 
The ' a p p e l l a t e c o u r t must v i e w t h e f a c t s i n t h e 
l i g h t most f a v o r a b l e t o t h e f i n d i n g s o f t h e t r i a l 
c o u r t . ' Ex p a r t e P r o f e s s i o n a l Bus. Owners A s s ' n 
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W o r k e r s ' Comp. Fund, 867 So. 2d 1099, 1102 ( A l a . 
2 0 0 3 ) . " 

Ex p a r t e Hayes, 70 So. 3d 1211, 1215 ( A l a . 2 0 1 1 ) . 

I n t h e c o n c l u s i o n s - o f - l a w s e c t i o n o f i t s j u d g m e n t , t h e 

t r i a l c o u r t s t a t e d : 

" A l t h o u g h t h e e v i d e n c e d e m o n s t r a t e s t h a t [ t h e 
e m p l o y ee] d i d r e p o r t t h e December 2007 i n c i d e n t t o 
h i s s u p e r v i s o r , t h i s was n o t a c t u a l l y r e q u i r e d 
b e c a u s e t h e e m p l o y e r was a l r e a d y on n o t i c e o f t h e 
i n i t i a l j o b i n j u r y . See R a g l a n d B r i c k Co. v.  
C a m p b e l l , 409 So. 2d 443 ( A l a . C i v . App. 1982) 
('Once t h e e m p l o y e r has a c t u a l n o t i c e o f an a c c i d e n t 
and i n j u r y , t h e s t a t u t e does n o t r e q u i r e t h e 
c l a i m a n t t o p r o v i d e f u r t h e r n o t i c e o r c o n t i n u i n g 
i n f o r m a t i o n e x c e p t upon r e q u e s t . I n l i g h t o f 
B e a t r i c e Foods [Co. v. C l e m o n s , 54 A l a . App. 150, 
306 So. 2d 18 ( A l a . C i v . App. 1 9 7 5 ) ] , we a r e n o t 
c o n v i n c e d t h a t i t was a b s o l u t e l y n e c e s s a r y t h a t t h e 
e m p l o y e r be i n f o r m e d o f t h e b a c k i n j u r y as l o n g as 
t h e r e was a r e a s o n a b l e m e d i c a l c o n n e c t i o n b e t w e e n 
t h e i n j u r y t h e e m p l o y e r was s p e c i f i c a l l y i n f o r m e d o f 
and t h e r e s u l t i n g i n j u r y . ' ) . " 

The t r i a l c o u r t ' s a l t e r n a t i v e h o l d i n g -- t h a t no n o t i c e 

o f t h e t r a c t o r a c c i d e n t was r e q u i r e d b e c a u s e t h e e m p l o y e r was 

a l r e a d y on n o t i c e o f t h e f o o t i n j u r y and t h e r e was a 

r e a s o n a b l e m e d i c a l c o n n e c t i o n b e t w e e n t h e e m p l o y e e ' s a l t e r e d 

g a i t r e s u l t i n g f r o m t h e f o o t i n j u r y and t h e e m p l o y e e ' s d i s k 

d e r a n g e m e n t s -- i s s u p p o r t e d by A l a b a m a l a w . I n B e a t r i c e  

Foods Co. v. C l e m o n s , 54 A l a . App. 150, 306 So. 2d 18 ( C i v . 

App. 1 9 7 5 ) , c i t e d i n t h e t r i a l c o u r t ' s j u d g m e n t , Clemons, t h e 
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w o r k e r , f e l l f r o m t h e cab o f h i s t r a c t o r - t r a i l e r t r u c k and 

h u r t h i s n e c k and s h o u l d e r s . B e a t r i c e Foods Company, h i s 

e m p l o y e r , a c k n o w l e d g e d t h a t Clemons h a d r e p o r t e d t h e a c c i d e n t , 

b u t i t d e n i e d any k n o w l e d g e t h a t Clemons h a d been i n j u r e d . 

F o l l o w i n g t h e a c c i d e n t , Clemons w o r k e d w i t h n e c k p a i n f o r n i n e 

months b e f o r e he was d i a g n o s e d as s u f f e r i n g f r o m a h e r n i a t e d 

c e r v i c a l d i s k . The t r i a l c o u r t r e s o l v e d t h e f a c t u a l d i s p u t e 

as t o n o t i c e i n f a v o r o f Clemons. B e a t r i c e F oods a p p e a l e d , 

a r g u i n g t h a t t h e r e was no e v i d e n c e t o s u p p o r t t h e t r i a l 

c o u r t ' s f i n d i n g t h a t i t h a d h a d a c t u a l k n o w l e d g e t h a t t h e 

a c c i d e n t h a d r e s u l t e d i n an i n j u r y . T h i s c o u r t h e l d : 

" T h e r e was s u f f i c i e n t i n f o r m a t i o n b r o u g h t t o t h e 
k n o w l e d g e o f [ B e a t r i c e F oods] t o p l a c e i t on n o t i c e 
t h a t an a c c i d e n t h a d o c c u r r e d t o [Clemons] and t h a t 
a r e s u l t a n t i n j u r y o f some d e g r e e h a d o c c u r r e d o r 
was l i k e l y t o have o c c u r r e d . [Clemons] i m p a r t e d t o 
[ B e a t r i c e F oods] a l l t h e k n o w l e d g e w h i c h he 
p o s s e s s e d a t t h e t i m e , i . e . , t h a t he h a d f a l l e n a 
s u b s t a n t i a l h e i g h t f r o m t h e cab o f t h e 
t r a c t o r - t r a i l e r r i g , l a n d i n g on c o n c r e t e w i t h h i s 
w e i g h t o f 280 pounds on h i s s h o u l d e r s a n d n e c k , and 
t h a t he was i n p a i n . Once a c t u a l k n o w l e d g e o f an 
a c c i d e n t and i n j u r y i s i m p a r t e d t o an e m p l o y e r , t h e 
o p p o r t u n i t y f o r i n v e s t i g a t i o n o f t h e a c c i d e n t and 
i n j u r y and t o p r o t e c t a g a i n s t s i m u l a t e d and 
e x a g g e r a t e d c l a i m s i s p r e s e n t e d . " 

54 A l a . App. a t 153-54, 306 So. 2d a t 20-2 1 . T h i s c o u r t 

f o l l o w e d B e a t r i c e Foods i n R a g l a n d B r i c k Co. v. C a m p b e l l , 409 
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So. 2d 443 ( A l a . C i v . App. 1 9 8 2 ) , a c a s e a l s o c i t e d i n t h e 

t r i a l c o u r t ' s j u d g m e n t . I n R a g l a n d B r i c k , t h i s c o u r t h e l d 

t h a t t h e e v i d e n c e was s u f f i c i e n t t o s u p p o r t t h e t r i a l c o u r t ' s 

f i n d i n g t h a t C a m p b e l l , t h e w o r k e r , h a d g i v e n o r a l n o t i c e o f an 

a c c i d e n t r e s u l t i n g i n i n j u r i e s t o h i s knee and b a c k . I n t h e 

a l t e r n a t i v e , t h i s c o u r t d e t e r m i n e d t h a t s p e c i f i c n o t i c e o f t h e 

b a c k i n j u r y was n o t r e q u i r e d b e c a u s e t h e r e was a r e a s o n a b l e 

m e d i c a l c o n n e c t i o n b e t w e e n t h e knee i n j u r y and t h e b a c k 

i n j u r y . See a l s o M e t a l s USA P l a t e s & Shapes S o u t h e a s t , I n c .  

v. C o n n e r , 78 So. 3d 428, 434 ( A l a . C i v . App. 2011) ( s t a t i n g 

t h a t t h e t r i a l c o u r t h a d f o u n d t h a t t h e w o r k e r ' s " l o w e r - b a c k 

i n j u r y was t h e r e s u l t o f an a l t e r e d g a i t , w h i c h was c a u s e d by 

[ t h e w o r k e r ' s ] a n k l e i n j u r y " and h o l d i n g t h a t , b e c a u s e t h o s e 

f i n d i n g s " i n d i c a t e [ d ] t h a t t h e r e was a r e a s o n a b l e m e d i c a l 

c o n n e c t i o n b e t w e e n [ t h e w o r k e r ' s ] l o w e r - b a c k i n j u r y and h i s 

a n k l e i n j u r y , [ t h e w o r k e r ] was n o t r e q u i r e d t o s p e c i f i c a l l y 

n o t i f y t h e e m p l o y e r o f h i s l o w e r - b a c k i n j u r y " ) . 

The t r i a l c o u r t ' s f a c t u a l f i n d i n g s r e g a r d i n g t h e n o t i c e 

i s s u e a r e s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e , and i t s l e g a l 

c o n c l u s i o n s a r e s u p p o r t e d b y A l a b a m a l a w . 
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C u m u l a t i v e - P h y s i c a l - S t r e s s D i s o r d e r 

The e m p l o y e r c o n t e n d s t h a t , i f t h e e m p l o y e e was s u f f e r i n g 

f r o m a l o w e r - b a c k i n j u r y , t h a t i n j u r y was a c u m u l a t i v e -

p h y s i c a l - s t r e s s d i s o r d e r f o r w h i c h t h e e m p l o y e e was r e q u i r e d 

t o e s t a b l i s h h i s c l a i m by c l e a r and c o n v i n c i n g e v i d e n c e and 

t h a t t h e e m p l o y e e d i d n o t adduce s u f f i c i e n t e v i d e n c e i n 

s u p p o r t o f h i s c l a i m . The e m p l o y e r r a i s e d t h a t i s s u e i n i t s 

a n swer t o t h e amended c o m p l a i n t a n d a g a i n i n i t s p o s t j u d g m e n t 

m o t i o n . S e c t i o n 2 5 - 5 - 8 1 ( c ) , A l a . Code 1975, p r o v i d e s : 

"The d e c i s i o n o f t h e c o u r t s h a l l be b a s e d on a 
p r e p o n d e r a n c e o f t h e e v i d e n c e as c o n t a i n e d i n t h e 
r e c o r d o f t h e h e a r i n g , e x c e p t i n c a s e s i n v o l v i n g 
i n j u r i e s w h i c h h a v e r e s u l t e d f r o m g r a d u a l 
d e t e r i o r a t i o n o r c u m u l a t i v e p h y s i c a l s t r e s s 
d i s o r d e r s , w h i c h s h a l l be deemed c o m p e n s a b l e o n l y 
upon a f i n d i n g o f c l e a r and c o n v i n c i n g p r o o f t h a t 
t h o s e i n j u r i e s a r o s e o u t o f and i n t h e c o u r s e o f t h e 
e m p l o y e e ' s employment." 

" [ T ] h e b u r d e n o f p r o o f t h e c l a i m a n t must meet i n a w o r k e r s ' 

c o m p e n s a t i o n a c t i o n depends n o t upon t h e n a t u r e o f t h e 

c o n d i t i o n a t i s s u e , b u t upon t h e manner i n w h i c h t h a t 

c o n d i t i o n was p u r p o r t e d l y c a u s e d . " A s s o c i a t e d G r o c e r s o f t h e 

S o u t h , I n c . v. Goodwin, 965 So. 2d a t 1110 ( c i t i n g V . I . 

P r e w e t t & Son, I n c . v. Brown, 896 So. 2d 564 ( A l a . C i v . App. 

2 0 0 4 ) ) . 
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The " c o n d i t i o n a t i s s u e " i n t h i s c a s e was t h e e m p l o y e e ' s 

d i s k d e r a n g e m e n t s . The t r i a l c o u r t d e t e r m i n e d t h a t t h e 

a l t e r e d g a i t t h a t h a d d e v e l o p e d as a n a t u r a l c o n s e q u e n c e o f 

t h e e m p l o y e e ' s 2006 f o o t i n j u r y was a c o n t r i b u t i n g c a u s e o f 

t h e d i s k d e r a n g e m e n t s . Dr. R i c h a r d s o n , Dr. R e v e l s , a n d Dr. 

P a r k a l l a c k n o w l e d g e d t h a t , b y i t s v e r y n a t u r e , an a l t e r e d 

g a i t c a n c o n t r i b u t e t o t h e a c c e l e r a t i o n o f a p r e e x i s t i n g 

c o n d i t i o n i n t h e l o w e r b a c k o n l y t h r o u g h t h e mechanism o f 

r e p e t i t i v e w a l k i n g t h a t p l a c e s c u m u l a t i v e p h y s i c a l s t r e s s on 

t h e l u m b a r s p i n e . Thus, t o t h e e x t e n t t h a t t h e e m p l o y e e ' s 

b a c k - i n j u r y c l a i m was b a s e d on h i s a l t e r e d g a i t , t h a t c l a i m 

was s u b j e c t t o t h e c l e a r - a n d - c o n v i n c i n g - e v i d e n c e s t a n d a r d . 

See W a l - M a r t S t o r e s v. O r r , s u p r a ; S i s t r u n k , s u p r a . I n H a r r i s 

v. R u s s e l l P e t r o l e u m C o r p . , 55 So. 3d 1225 ( A l a . C i v . App. 

2 0 1 0 ) , t h i s c o u r t e x p l a i n e d : 

" I f t h e w o r k e r a s s e r t s t h a t t h e o r i g i n a l c o m p e n s a b l e 
i n j u r y c a u s e d t h e w o r k e r t o g r a d u a l l y a c q u i r e a 
s u c c e s s i v e i n j u r y due t o c u m u l a t i v e t r a u m a , t h e n t h e 
c l e a r - a n d - c o n v i n c i n g - e v i d e n c e s t a n d a r d a p p l i e s t o 
t h a t c l a i m . See W a l - M a r t S t o r e s , I n c . v. Kennedy, 
799 So. 2d 188 ( A l a . C i v . App. 2001) ( h o l d i n g t h a t 
t h e c l e a r - a n d - c o n v i n c i n g - e v i d e n c e s t a n d a r d a p p l i e d 
t o t h e c l a i m o f an i n j u r e d w o r k e r who a s s e r t e d t h a t 
she had a c q u i r e d c a r p a l t u n n e l syndrome f r o m 
r e p e t i t i v e l y u s i n g a cane and w a l k e r w h i l e 
c o n v a l e s c i n g f r o m w o r k - r e l a t e d h i p i n j u r i e s ) ; and 
S i s t r u n k v. S i k o r s k y S u p p o r t S e r v s . , I n c . , 961 So. 
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2d 166 ( A l a . C i v . App. 2007) ( a p p l y i n g 
c l e a r - a n d - c o n v i n c i n g - e v i d e n c e s t a n d a r d t o c l a i m t h a t 
w o r k e r i n j u r e d l e f t s h o u l d e r due t o o v e r u s e 
f o l l o w i n g w o r k - r e l a t e d r i g h t - s h o u l d e r i n j u r y ) . On 
t h e o t h e r hand, i f t h e w o r k e r a l l e g e s t h a t t h e 
o r i g i n a l c o m p e n s a b l e i n j u r y c a u s e d t h e w o r k e r t o 
s u f f e r a l a t e r s u d d e n , t r a u m a t i c i n j u r y , i t f o l l o w s 
t h a t t h e c l e a r - a n d - c o n v i n c i n g - e v i d e n c e s t a n d a r d 
w o u l d n o t a p p l y t o t h a t c l a i m . " 

55 So. 3d a t 1229. 

S e c t i o n 2 5 - 5 - 8 1 ( c ) d e f i n e s " c l e a r and c o n v i n c i n g " 

e v i d e n c e as 

" e v i d e n c e t h a t , when w e i g h t e d a g a i n s t e v i d e n c e i n 
o p p o s i t i o n , w i l l p r o d u c e i n t h e m i n d o f t h e t r i e r o f 
f a c t a f i r m c o n v i c t i o n as t o e a c h e s s e n t i a l e l e m e n t 
o f t h e c l a i m and a h i g h p r o b a b i l i t y as t o t h e 
c o r r e c t n e s s o f t h e c o n c l u s i o n . P r o o f by c l e a r and 
c o n v i n c i n g e v i d e n c e r e q u i r e s a l e v e l o f p r o o f 
g r e a t e r t h a n a p r e p o n d e r a n c e o f t h e e v i d e n c e o r t h e 
s u b s t a n t i a l w e i g h t o f t h e e v i d e n c e , b u t l e s s t h a n 
b e y o n d a r e a s o n a b l e d o u b t . " 

The e m p l o y e r does n o t c o n t e s t l e g a l c a u s a t i o n w i t h r e s p e c t t o 

t h e f o o t i n j u r y . I t d i d c o n t e s t a t t r i a l , h o w e v e r , w h e t h e r 

t h e e v i d e n c e was s u f f i c i e n t t o show t h a t t h e e m p l oyee h a d 

d e v e l o p e d an a l t e r e d g a i t as a c o n s e q u e n c e o f t h e f o o t i n j u r y . 

T h a t e v i d e n c e was i n c o n f l i c t . 

I n d e p o s i t i o n t e s t i m o n y , Dr. Guy L. R u t l e d g e , Dr. P a r k ' s 

p a r t n e r , s t a t e d t h a t t h e e m p l oyee d i d n o t h a v e an a l t e r e d g a i t 

i n J u l y 2007 when Dr. R u t l e d g e l a s t saw h i m . Dimmick, t h e 
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e x e r c i s e p h y s i o l o g i s t who c o n d u c t e d t h e FCE i n September 2008, 

t e s t i f i e d t h a t t h e e m p l o y e e ' s g a i t was " n o r m a l " d u r i n g t h e 

FCE. I n d e p o s i t i o n t e s t i m o n y t a k e n on May 26, 2010, Dr. 

Yea r w o o d s t a t e d t h a t he h a d u s u a l l y s e e n t h e employee o n l y 

when t h e employee was s e a t e d on an i n j e c t i o n t a b l e and, t h u s , 

he c o u l d n o t s a y w h e t h e r t h e employee w a l k e d w i t h a l i m p . Nor 

c o u l d he r e c a l l , " o f f t h e t o p o f h i s h e a d , " w h e t h e r t h e 

em p l o y e e h a d r e p o r t e d an a l t e r e d g a i t . Dr. Yearwood's o f f i c e 

n o t e o f June 17, 2009, however, s t a t e s t h a t t h e " p a t i e n t has 

d e v e l o p e d s i g n i f i c a n t l o w b a c k p a i n b e l i e v e d t o be a r e s u l t o f 

c o m p e n s a t o r y g a i t c h a n g e s r e l a t e d t o h i s w o r k - r e l a t e d l e g 

i n j u r y . " 

The e m ployee t e s t i f i e d t h a t he h a d begun t o f a v o r h i s 

i n j u r e d f o o t s oon a f t e r r e t u r n i n g t o work i n J a n u a r y 2007. He 

e x p l a i n e d t h a t , as t h e p a i n i n h i s f o o t h a d i n c r e a s e d , he h a d 

begun t o l i m p a n d t h a t h i s l i m p i n g h a d become more p r o n o u n c e d 

as t h e day p r o g r e s s e d . F a g g a r d , t h e e m p l o y e e ' s s u p e r v i s o r , 

a c k n o w l e d g e d t h a t t h e e m p l o y e e h a d " w a l k e d s l o w e r " a f t e r t h e 

f o o t i n j u r y . Dr. P a r k t e s t i f i e d b y d e p o s i t i o n t h a t , w h i l e he 

was t r e a t i n g t h e e m p l o y e e , he h a d n o t i c e d t h a t t h e e m p l o y e e 

w a l k e d w i t h a l i m p . I n t h e month p r e c e d i n g h i s r e t u r n t o work 
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i n J a n u a r y 2007, t h e e m p l o y e e h a d p a r t i c i p a t e d i n 30 w ork-

h a r d e n i n g s e s s i o n s a t t h e d i r e c t i o n o f Dr. P a r k . The r e p o r t 

o f t h e e m p l o y e e ' s p r o g r e s s d u r i n g t h o s e s e s s i o n s t h a t was s e n t 

t o Dr. P a r k n o t e d t h a t t h e e m p l o y e e w a l k e d w i t h a " l i g h t t o 

m o d e r a t e l i m p . " 

I n t h e f i n d i n g s - o f - f a c t s e c t i o n o f i t s j u d g m e n t , t h e 

t r i a l c o u r t o b s e r v e d t h a t t h e e m p l o y e e "moves a t a v e r y s l o w 

p a c e , t a k e s s m a l l e r t h a n n o r m a l s t e p s , a n d has a v e r y 

p r o n o u n c e d l i m p . " 

" [ I ] n t h e c o n t e x t o f w o r k e r s ' c o m p e n s a t i o n c l a i m s 
t h a t t h e A c t r e q u i r e s t o be p r o v e n b y c l e a r and 
c o n v i n c i n g e v i d e n c e , a p p e l l a t e c o u r t s a r e n o t 
p e r m i t t e d t o r e w e i g h t h e e v i d e n c e p r e s e n t e d t o t h e 
t r i a l c o u r t by, f o r i n s t a n c e , e s t i m a t i n g t h e 
c r e d i b i l i t y o f w i t n e s s e s The a p p e l l a t e c o u r t 
must r e v i e w t h e e v i d e n c e and t h e t r i a l c o u r t ' s 
j u d g m e n t s o l e l y t o a nswer t h e q u e s t i o n w h e t h e r ' " t h e 
f a c t - f i n d e r r e a s o n a b l y c o u l d h a v e d e t e r m i n e d t h a t 
t h e f a c t was p r o v e n b y c l e a r and c o n v i n c i n g 
e v i d e n c e . " ' " 

DeShazo C r a n e Co. v. H a r r i s , 57 So. 3d 105, 108-09 ( A l a . C i v . 

App. 200 9) ( q u o t i n g Ex p a r t e M c I n i s h , 47 So. 3d 767, 774 ( A l a . 

2 0 0 8 ) , q u o t i n g i n t u r n KGS S t e e l , I n c . v. M c I n i s h , 47 So. 2d 

749, 759 ( A l a . C i v . App. 2006) (Murdock, J . , c o n c u r r i n g i n t h e 

r e s u l t ) ) . We c o n c l u d e t h a t t h e t r i a l c o u r t c o u l d have 

r e s o l v e d t h e c o n f l i c t i n t h e e v i d e n c e by d e t e r m i n i n g t h a t t h e 
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w i t n e s s e s who s t a t e d t h a t t h e e m p l o y e e h a d n o t w a l k e d w i t h a 

l i m p e i t h e r saw t h e e m p l oyee o n l y when he was s e a t e d o r e a r l y 

i n t h e day b e f o r e t h e p a i n he was e x p e r i e n c i n g h a d i n c r e a s e d 

enough t o p r o d u c e a v i s i b l e a l t e r a t i o n i n h i s g a i t . I n o t h e r 

w o r d s , t h e t r i a l c o u r t was p r e s e n t e d w i t h e v i d e n c e t h a t , t h e 

t r i a l c o u r t c o u l d r e a s o n a b l y have d e t e r m i n e d , c l e a r l y and 

c o n v i n c i n g l y e s t a b l i s h e d t h e f a c t t h a t t h e e m p l o y e e ha d 

d e v e l o p e d an a l t e r e d g a i t as a c o n s e q u e n c e o f h i s f o o t i n j u r y . 

W i t h r e s p e c t t o m e d i c a l c a u s a t i o n , t h e r e was no c o n f l i c t 

i n t h e e v i d e n c e . Dr. R i c h a r d s o n , Dr. R e v e l s , and Dr. P a r k a l l 

a c k n o w l e d g e d t h a t an a l t e r e d g a i t c a n c a u s e l o w e r - b a c k 

p r o b l e m s o r c a n a g g r a v a t e and a c c e l e r a t e p r e e x i s t i n g 

b i o m e c h a n i c a l p r o b l e m s i n t h e l u m b a r s p i n e . The t r i a l c o u r t ' s 

m e d i c a l - c a u s a t i o n f i n d i n g -- w h i c h a d o p t e d Dr. R i c h a r d s o n ' s 

c o n c l u s i o n t h a t t h e a l t e r e d g a i t t h a t h a d d e v e l o p e d as a 

n a t u r a l c o n s e q u e n c e o f t h e e m p l o y e e ' s 2006 f o o t i n j u r y was a 

c o n t r i b u t i n g c a u s e o f t h e d i s k d e r a n g e m e n t s -- was, t h e r e f o r e , 

b a s e d upon e v i d e n c e t h a t w o u l d " p r o d u c e i n t h e m i n d [ o f t h e 

t r i a l c o u r t ] a f i r m c o n v i c t i o n as t o e a c h e l e m e n t o f t h e c l a i m 

and a h i g h p r o b a b i l i t y as t o t h e c o r r e c t n e s s o f t h e 

c o n c l u s i o n . " § 2 5 - 5 - 8 1 ( c ) . 
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F o r t h e r e a s o n s s e t o u t a b o v e , t h e judgment o f t h e M o b i l e 

C i r c u i t C o u r t i s a f f i r m e d . 

AFFIRMED. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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