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MOORE, Judge. 

Mark Ruben Fermin ("the f a t h e r " ) a p peals from a judgment 

of the Lee C i r c u i t C ourt ("the t r i a l c o u r t " ) denying h i s 

motion t o modif y p h y s i c a l c u s t o d y of h i s two c h i l d r e n from h i s 

m a r r i a g e t o L o r e l e i Hundley Lewis ("the mother"). 
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P r o c e d u r a l H i s t o r y 

The p r o c e d u r a l f a c t s p e r t i n e n t t o t h i s a p p e a l show t h a t 

the mother o b t a i n e d p h y s i c a l c u s t o d y of the p a r t i e s ' c h i l d r e n 

when the p a r t i e s d i v o r c e d i n January 2005. In Febr u a r y 2009, 

the t r i a l c o u r t e n t e r e d a judgment a d o p t i n g an agreement of 

the p a r t i e s , p u r s u a n t t o which the mother was a l l o w e d t o move 

w i t h the c h i l d r e n t o West P o i n t , New York. In Fe b r u a r y or 

March 2009, the f a t h e r moved t o P i t t s b u r g h , P e n n s y l v a n i a . On 

May 6, 2009, the f a t h e r f i l e d a p e t i t i o n t o modify c u s t o d y of 

the c h i l d r e n , a daughter and a son who, a t the time of the 

f i n a l h e a r i n g i n t h i s m a t t e r , were n i n e and seven years o l d , 

r e s p e c t i v e l y . The mother responded on June 10, 2009. The 

t r i a l c o u r t conducted ore tenus h e a r i n g s r e g a r d i n g the 

f a t h e r ' s m o d i f i c a t i o n p e t i t i o n on Fe b r u a r y 18 and March 9, 

2010. On August 4, 2010, the t r i a l c o u r t e n t e r e d a judgment 

denying the f a t h e r ' s p e t i t i o n . 1 The f a t h e r t i m e l y f i l e d a 

postjudgment motion and r e q u e s t e d a h e a r i n g on t h a t motion. 

The t r i a l c o u r t d e n i e d the r e q u e s t f o r a h e a r i n g , and the 

1The t r i a l c o u r t d i d modify the p r e v i o u s c u s t o d y judgment 
i n many r e s p e c t s t h a t w i l l be d i s c u s s e d l a t e r , but the t r i a l 
c o u r t d i d not t r a n s f e r p h y s i c a l c u s t o d y of the c h i l d r e n from 
the mother t o the f a t h e r . 
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f a t h e r ' s postjudgment motion was s u b s e q u e n t l y d e n i e d by 

o p e r a t i o n of law on December 1, 2010. See Rule 59.1, A l a . R. 

C i v . P. The f a t h e r a p pealed t o t h i s c o u r t on January 11, 

2011. 

The E v i d e n c e 

The p a r t i e s ' 2005 d i v o r c e judgment awarded the p a r t i e s 

j o i n t l e g a l c u s t o d y of the c h i l d r e n , w i t h the mother r e c e i v i n g 

p h y s i c a l c u s t o d y and the f a t h e r r e c e i v i n g c e r t a i n s p e c i f i e d 

v i s i t a t i o n . F o l l o w i n g the d i v o r c e , the mother and the 

c h i l d r e n r e s i d e d i n Lee County, i n the home of the c h i l d r e n ' s 

m a t e r n a l g r a n d p a r e n t s . The f a t h e r r e m a r r i e d not l o n g a f t e r 

the p a r t i e s ' d i v o r c e , and the mother r e m a r r i e d i n May 2008. 

The r e c o r d i n d i c a t e s t h a t , around the time of her r e m a r r i a g e , 

the mother s u c c e s s f u l l y p e t i t i o n e d the t r i a l c o u r t t o suspend 

the f a t h e r ' s v i s i t a t i o n . S e v e r a l months l a t e r , the t r i a l 

c o u r t a l s o d i v e s t e d the f a t h e r of h i s r i g h t t o j o i n t l e g a l 

c u s t o d y of the c h i l d r e n . 2 As s t a t e d above, i n Fe b r u a r y 2009, 

the t r i a l c o u r t e n t e r e d a judgment based on an agreement o f 

the p a r t i e s t h a t a l l o w e d the mother t o move w i t h the c h i l d r e n 

2That o r d e r does not appear i n the r e c o r d on a p p e a l ; 
however, i t i s r e f e r e n c e d i n the f a t h e r ' s p e t i t i o n t h a t 
i n i t i a t e d the p r e s e n t a c t i o n . 
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i n t o the home of her new husband on a m i l i t a r y base i n West 

P o i n t . The judgment awarded the f a t h e r s u p e r v i s e d v i s i t a t i o n 

w i t h the c h i l d r e n u n l e s s and u n t i l the f a t h e r s u b m i t t e d a 

p o s i t i v e p s y c h o l o g i c a l e v a l u a t i o n , a t which time h i s 

v i s i t a t i o n would become u n s u p e r v i s e d , a l t h o u g h the f a t h e r 

would c o n t i n u e t o be s u b j e c t t o random drug t e s t i n g . 

The r e c o r d i n d i c a t e s t h a t , a t the time of the Fe b r u a r y 

2009 judgment, the mother had not d i s c l o s e d t o the f a t h e r or 

t o the t r i a l c o u r t t h a t she and her new husband had engaged i n 

s e v e r a l e p i s o d e s of domestic v i o l e n c e , which, a c c o r d i n g t o the 

mother, were f u e l e d i n p a r t by her husband's e x c e s s i v e a l c o h o l 

consumption. The mother a l s o had not d i s c l o s e d t h a t , i n 

November 2008, she had had a "mental breakdown" because of the 

s t r e s s r e l a t i n g t o the ongoing c h i l d - c u s t o d y l i t i g a t i o n w i t h 

the f a t h e r . The mother t e s t i f i e d t h a t d u r i n g t h a t breakdown 

she had become i n t o x i c a t e d , had damaged an i n t e r i o r w a l l i n 

her home w i t h the b u t t of her husband's p i s t o l , had vomited on 

her c l o t h e s , and had passed out naked on the bathroom f l o o r . 

The mother's husband t e s t i f i e d t h a t the mother had s t a t e d t h a t 

she wanted t o commit s u i c i d e a t t h a t t i m e . 
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By her own a d m i s s i o n , the mother's domestic v i o l e n c e , 

a l c o h o l abuse, and m e n t a l - h e a l t h problems c o n t i n u e d i n West 

P o i n t . In March 2009, the mother " s c r a t c h e d " b o t h of her 

w r i s t s w i t h a s t e a k k n i f e , prompting a weeklong s t a y i n a 

p s y c h i a t r i c h o s p i t a l , f o l l o w e d by i n t e n s i v e m e n t a l - h e a l t h 

c o u n s e l i n g and the p r e s c r i p t i o n of a n t i - a n x i e t y m e d i c a t i o n s . 

The mother a l s o t e s t i f i e d t h a t , on May 11, 2009, f o l l o w i n g her 

r e c e i p t of the f a t h e r ' s p e t i t i o n t o modify custody, she became 

i n t o x i c a t e d and " o u t of c o n t r o l , " t h a t she t h r e a t e n e d the 

f a t h e r i n a t e l e p h o n e c a l l w i t h never s e e i n g the c h i l d r e n 

a g a i n , and t h a t she threw a g l a s s c o n t a i n e r and o t h e r o b j e c t s 

t h rough an u p s t a i r s window w i t h i n e a r s h o t of the daughter. 

The mother t e s t i f i e d t h a t , because of t h a t i n c i d e n t , she had 

been a r r e s t e d by the m i l i t a r y p o l i c e , had a g a i n been 

h o s p i t a l i z e d f o r a mental e v a l u a t i o n , and had been sentenced 

t o e i g h t hours of community s e r v i c e f o r d i s o r d e r l y conduct. 

The mother f u r t h e r t e s t i f i e d t h a t she had another domestic 

a l t e r c a t i o n w i t h her husband on June 4, 2009, which a g a i n 

r e q u i r e d the i n t e r v e n t i o n of the m i l i t a r y p o l i c e . 3 Karen 

3The mother a l s o t e s t i f i e d t o o t h e r i n c i d e n c e s of domestic 
v i o l e n c e between h e r s e l f and her husband p r e c e d i n g t h a t 
a l t e r c a t i o n . 
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Kozykowski, a s e n i o r caseworker f o r the Orange County 

Department of S o c i a l S e r v i c e s , C h i l d P r o t e c t i v e S e r v i c e s 

D i v i s i o n i n New Y ork ("CPS"), t e s t i f i e d t h a t , f o l l o w i n g those 

i n c i d e n t s , the mother was p l a c e d on the New Y ork S t a t e C e n t r a l 

R e g i s t r y of C h i l d Abuse and M a l t r e a t m e n t because of a l c o h o l 

misuse, l a c k of s u p e r v i s i o n , and inadequate g u a r d i a n s h i p and 

t h a t her a p p e a l from t h a t l i s t i n g had been d e n i e d . 

From h i s t e s t i m o n y , i t appears t h a t the f a t h e r was, a t 

f i r s t , t o t a l l y unaware of the mother's problems. The f a t h e r 

t e s t i f i e d t h a t he had f i l e d f o r a change of c u s t o d y i n May 

2009 s o l e l y because the mother was i n t e r f e r i n g w i t h h i s 

r e l a t i o n s h i p w i t h the c h i l d r e n . The f a t h e r t e s t i f i e d t h a t , 

a l t h o u g h he had f u l l y c o m p l i e d w i t h a l l the c o n d i t i o n s s e t out 

i n the F e b r u a r y 2009 judgment, the mother o r i g i n a l l y would not 

agree t o h i s e x e r c i s i n g u n s u p e r v i s e d v i s i t a t i o n . The mother 

r e l e n t e d , a l l o w i n g the c h i l d r e n t o v i s i t w i t h the f a t h e r f o r 

one week i n l a t e March 2009, but the mother l a t e r c l a i m e d t h a t 

the f a t h e r had m i s t r e a t e d the c h i l d r e n and had smoked around 

them d u r i n g t h a t v i s i t a t i o n , which the f a t h e r d e n i e d . The 

mother a s s e r t e d t h a t the daughter had d e v e l o p e d a c o n s t a n t 

cough, which the mother d e s c r i b e d as a nervous t i c k , f o l l o w i n g 
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t h a t v i s i t a t i o n . The f a t h e r , however, a t t r i b u t e d the cough t o 

an a l l e r g i c r e a c t i o n . T h e r e a f t e r , the f a t h e r e x p e r i e n c e d 

d i f f i c u l t y a r r a n g i n g v i s i t a t i o n and r e a c h i n g the c h i l d r e n by 

t e l e p h o n e . When he was a b l e t o c o n t a c t the c h i l d r e n by 

t e l e p h o n e , the mother would m o n i t o r t h e i r t e l e p h o n e c a l l s and 

would i n t e r r u p t those c a l l s when she deemed the c o n v e r s a t i o n 

t o be i n a p p r o p r i a t e . I n a d d i t i o n , the mother had i n f o r m e d the 

f a t h e r i n e a r l y May 2009 t h a t she i n t e n d e d t o have the 

c h i l d r e n ' s names changed. Imme d i a t e l y a f t e r the f i l i n g of the 

m o d i f i c a t i o n p e t i t i o n , the mother t h r e a t e n e d t o bar any 

f u r t h e r c o n t a c t between the f a t h e r and the c h i l d r e n , and she 

a c t u a l l y p e t i t i o n e d the t r i a l c o u r t t o t e r m i n a t e the f a t h e r ' s 

p a r e n t a l r i g h t s i n June 2009 as p a r t of her answer and 

c o u n t e r c l a i m . 4 A d d i t i o n a l l y , the mother t o l d the daughter 

t h a t the f a t h e r was t r y i n g t o " t a k e her away" from the mother. 

The f a t h e r t e s t i f i e d t h a t he e v e n t u a l l y l e a r n e d of the 

mother's m a r i t a l and o t h e r p r o b l e m s . At some p o i n t i n June 

2009 he a g a i n c o n t a c t e d the mother t o arrange v i s i t a t i o n w i t h 

the c h i l d r e n . The mother i n f o r m e d the f a t h e r t h a t she had 

4The t r i a l c o u r t d i d not have j u r i s d i c t i o n over the 
p e t i t i o n , and the mother e v e n t u a l l y withdrew i t . 
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sent the c h i l d r e n t o s t a y i n the home o f t h e i r m a t e r n a l 

g r a n d p a r e n t s i n Lee County, but she d i d not s t a t e why. The 

f a t h e r s u b s e q u e n t l y r e c e i v e d a t e l e p h o n e c a l l f r o m Kozykowski 

i n f o r m i n g him o f the r e s u l t s o f the CPS i n v e s t i g a t i o n and 

i n q u i r i n g as t o h i s c u s t o d y p e t i t i o n , which was then pending 

i n the t r i a l c o u r t . By t h a t p o i n t , the mother had s e p a r a t e d 

from her husband and was u ndergoing m e n t a l - h e a l t h t h e r a p y . 

The p a r t i e s s u b s e q u e n t l y consented t o a c o u r t o r d e r h o l d i n g 

t h a t the c h i l d r e n s h o u l d remain i n the p h y s i c a l c u s t o d y o f the 

m a t e r n a l g r a n d p a r e n t s , s u b j e c t t o the f a t h e r ' s v i s i t a t i o n 

r i g h t s , 5 u n t i l the c u s t o d y - m o d i f i c a t i o n p e t i t i o n c o u l d be 

d e c i d e d . 6 

The mother moved i n w i t h the m a t e r n a l g r a n d p a r e n t s and 

the c h i l d r e n i n J u l y 2009. The mother t e s t i f i e d t h a t she had 

been d i a g n o s e d w i t h g e n e r a l a n x i e t y d i s o r d e r and t h a t she was 

5The p a r t i e s agreed t h a t the f a t h e r would v i s i t w i t h the 
c h i l d r e n f o r two c o n s e c u t i v e weeks i n J u l y 2009. The t r i a l 
c o u r t a g a i n c o n d i t i o n e d the f a t h e r ' s v i s i t a t i o n on p a s s i n g 
drug t e s t s and f u r t h e r o r d e r e d t h a t the c h i l d r e n were t o be 
e n r o l l e d i n c o u n s e l i n g upon r e t u r n i n g from v i s i t a t i o n w i t h the 
f a t h e r . 

6Upon l e a r n i n g t h a t the c h i l d r e n would be r e s i d i n g w i t h 
the m a t e r n a l g r a n d p a r e n t s i n Alabama, CPS c l o s e d i t s case on 
J u l y 2, 2009. 
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f o l l o w i n g her p s y c h i a t r i s t ' s recommendations f o r c a r e . The 

mother a l s o t e s t i f i e d t h a t she had l e a r n e d a g r e a t d e a l about 

c o p i n g s k i l l s and d e a l i n g w i t h s t r e s s and a n x i e t y and t h a t she 

had put those s k i l l s i n t o p r a c t i c e . Ronnie Hundley, the 

c h i l d r e n ' s m a t e r n a l g r a n d f a t h e r , t e s t i f i e d t h a t he had not 

observed any problems w i t h the mother's husband s i n c e the 

mother moved back t o Alabama. The r e c o r d a l s o c o n t a i n s no 

ev i d e n c e of any f u r t h e r breakdowns or o t h e r m e n t a l - h e a l t h 

problems a f f e c t i n g the a b i l i t y of the mother t o care f o r the 

c h i l d r e n . 

The f a t h e r t e s t i f i e d t h a t , a f t e r the mother r e t u r n e d t o 

Alabama, she c o n t i n u e d t o t r y t o a l i e n a t e him from the 

c h i l d r e n . A c c o r d i n g t o the f a t h e r , w h i l e the mother remained 

i n New York, he was a b l e t o communicate w i t h the c h i l d r e n 

t hrough the m a t e r n a l g r a n d p a r e n t s i n a normal manner, but, he 

t e s t i f i e d , a f t e r the mother moved back t o Alabama, the 

c h i l d r e n became much more r e s e r v e d and l e s s open. The f a t h e r 

a l s o t e s t i f i e d t h a t the mother had used v a r i o u s names f o r the 

son when e n r o l l i n g him i n s c h o o l s . The mother t e s t i f i e d t h a t 

she had never a c t u a l l y changed the name of e i t h e r c h i l d . The 

f a t h e r t e s t i f i e d t h a t , i n September 2009, the mother f a l s e l y 
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t o l d the c h i l d r e n ' s t e a c h e r s t h a t the son was d e v i s i n g ways t o 

p r o t e c t h i m s e l f i n the event the f a t h e r t r i e d t o k i l l him and 

t h a t the mother i n s t r u c t e d the t e a c h e r s t h a t t h e y d i d not have 

any l e g a l o b l i g a t i o n t o communicate w i t h the f a t h e r r e g a r d i n g 

the c h i l d r e n . I n November 2009, the mother r e p o r t e d t o 

a u t h o r i t i e s t h a t the f a t h e r ' s w i f e and h i s e i g h t - y e a r - o l d 

s t e p d a u g h t e r were s e x u a l l y a b u s i n g the s o n . The mother s a i d 

t h a t the c h i l d r e n had been f o r c e d t o bathe naked t o g e t h e r w i t h 

the f a t h e r ' s s t e p d a u g h t e r and t h a t the s t e p d a u g h t e r had 

i m p r o p e r l y touched the son. 7 The mother i n f o r m e d the 

c h i l d r e n ' s t e a c h e r s i n a November 2009 e - m a i l t h a t the f a t h e r , 

h i s w i f e , and h i s s t e p d a u g h t e r were under i n v e s t i g a t i o n f o r 

abuse and i n s t r u c t e d them not t o have any c o n t a c t w i t h the 

f a t h e r . The mother a l s o w i t h h e l d h o l i d a y v i s i t a t i o n from the 

f a t h e r i n December 2009 based on the a l l e g a t i o n s of s e x u a l 

a b use. 

7The f a t h e r t e s t i f i e d t h a t , t o h i s knowledge, the s e x u a l -
abuse a l l e g a t i o n s were unfounded but t h a t he had not r e c e i v e d 
any f i n a l r e p o r t s or a n y t h i n g i n w r i t i n g . He t e s t i f i e d t h a t 
the P e n n s y l v a n i a y o u t h - s e r v i c e s agency had i n d i c a t e d t h a t i t 
was c l o s i n g i t s i n v e s t i g a t i o n . The f a t h e r t e s t i f i e d t h a t L o r i 
T e r r e l l from the Lee County Department of Human Resources had 
t e l e p h o n e d him t o l e t him know t h a t the department had not had 
any i n d i c a t i o n s t h a t t h e r e had been any w r o n g d o i n g . 
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Fo r her p a r t , the mother t e s t i f i e d e s s e n t i a l l y t h a t she 

was o n l y a c t i n g t o p r o t e c t the c h i l d r e n . A c c o r d i n g t o the 

mother, f o l l o w i n g v i s i t a t i o n s , the c h i l d r e n would r e p o r t 

b e a t i n g s t h a t the f a t h e r ' s w i f e would g i v e the s t e p d a u g h t e r 

and s e x u a l abuse t h a t the s t e p d a u g h t e r would p e r p e t r a t e on the 

s o n . The mother t e s t i f i e d t h a t , b e f o r e v i s i t a t i o n s w i t h the 

f a t h e r , the c h i l d r e n would get v e r y u p s e t , r e s u l t i n g i n 

stomach aches, nausea, and c r y i n g , and t h a t , r i g h t a f t e r 

v i s i t a t i o n s , the c h i l d r e n would have temperament problems, 

becoming v e r y c l i n g y and not l e t t i n g her out of t h e i r s i g h t . 

The c h i l d r e n would i n d i c a t e t o the mother t h a t t h e y d i d not 

want t o go back f o r v i s i t a t i o n . A c c o r d i n g t o the mother, 

those problems d i d not a r i s e when the c h i l d r e n v i s i t e d s o l e l y 

w i t h the f a t h e r and t h a t she d i d not have any problems w i t h 

the f a t h e r ' s e x e r c i s i n g h i s o v e r n i g h t v i s i t a t i o n or t e l e p h o n e 

c o n t a c t w i t h the c h i l d r e n by h i m s e l f . The m a t e r n a l 

g r a n d f a t h e r t e s t i f i e d t h a t b o t h he and the mother a c t u a l l y 

encouraged the c h i l d r e n t o v i s i t w i t h the f a t h e r . 

P u r s u a n t t o a c o u r t o r d e r e n t e r e d i n J u l y 2009, the 

c h i l d r e n began s e e i n g D r . G l e n V o l l e n w e i d e r , a c l i n i c a l 

p s y c h o l o g i s t , on a weekly b a s i s . D r . V o l l e n w e i d e r t e s t i f i e d 
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t h a t he had c o u n s e l e d the c h i l d r e n r e g a r d i n g the daughter's 

a n x i e t y and the son's b e h a v i o r a l problems, which, he s a i d , 

stemmed i n p a r t from v i s i t a t i o n s w i t h the f a t h e r . D r . 

V o l l e n w e i d e r o p i n e d t h a t the c h i l d r e n are s t a b l e i n t h e i r 

p r e s e n t home environment and t h a t t h e y are s a f e and 

c o m f o r t a b l e . He t e s t i f i e d t h a t he t h i n k s the c h i l d r e n are 

do i n g w e l l , a d j u s t i n g p r e t t y w e l l a t s c h o o l , and t h a t t h e y 

seem t o be d o i n g c o n s i d e r a b l y b e t t e r than t h e y were when the y 

began t h e r a p y . The m a t e r n a l g r a n d f a t h e r a l s o t e s t i f i e d t h a t 

the c h i l d r e n seem w e l l a d j u s t e d and happy but t h a t t h e y 

e x p e r i e n c e a n x i e t y r e g a r d i n g t h e i r v i s i t s w i t h the f a t h e r and 

h i s f a m i l y i n P i t t s b u r g h . 

A l t h o u g h g e n e r a l l y acknowledging t h a t the c h i l d r e n seemed 

t o be d o i n g w e l l , the f a t h e r noted t h a t the c h i l d r e n had 

accumulated an e x c e s s i v e number o f absences a t s c h o o l i n 

a d d i t i o n t o a r r i v i n g t a r d y r e p e a t e d l y . The mother s t a t e d t h a t 

the c h i l d r e n v i s i t D r . V o l l e n w e i d e r on Wednesdays from 9:30 

a.m. t o 11:00 a.m. and t h a t t h e y do not a t t e n d s c h o o l on those 

days because t h e y would have o n l y two hours o f s c h o o l 

r e m a i n i n g by the time t h e y a r r i v e d , b u t , she t e s t i f i e d , the 

c h i l d r e n always brought home t h e i r s c h o o l w o r k . The mother 
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a d m i t t e d t h a t she had never attempted t o change the c o u n s e l i n g 

s c h e d u l e i n o r d e r t o b e t t e r accommodate the c h i l d r e n ' s s c h o o l 

s c h e d u l e s . 

The f a t h e r t e s t i f i e d t h a t he has s t a b l e employment and a 

home i n P i t t s b u r g h . He t e s t i f i e d t h a t he had r e s e a r c h e d 

s c h o o l s and c o u n s e l i n g s e r v i c e s i n h i s a r e a . He t e s t i f i e d 

t h a t he was w i l l i n g t o work w i t h the mother so t h a t t h e y c o u l d 

b o t h e n j o y a h e a l t h y r e l a t i o n s h i p w i t h the c h i l d r e n and t h a t 

he would be w i l l i n g t o a s s i s t w i t h the c o s t o f t r a n s p o r t a t i o n 

f o r the mother t o v i s i t the c h i l d r e n i n P i t t s b u r g h . The 

f a t h e r t e s t i f i e d t h a t he had not had a p o s i t i v e drug s c r e e n 

s i n c e September 2008. D r . V o l l e n w e i d e r o p i n e d t h a t t h e r e 

would be s e r i o u s adjustment f o r the c h i l d r e n i f the f a t h e r 

o b t a i n e d c u s t o d y , t h a t the c h i l d r e n have s i g n i f i c a n t concerns 

and f e a r s about b e i n g back i n the f a t h e r ' s home, and t h a t the 

c h i l d r e n are a t t a c h e d t o the mother. 

A n a l y s i s 

The f a t h e r i n i t i a l l y argues on ap p e a l t h a t the t r i a l 

c o u r t e r r e d i n a l l o w i n g the t e s t i m o n y o f D r . V o l l e n w e i d e r 

because the mother d i d not s e a s o n a b l y supplement her d i s c o v e r y 

responses t o d i s c l o s e t h a t she would use D r . V o l l e n w e i d e r as 
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an e x p e r t w i t n e s s . The r e c o r d i n d i c a t e s t h a t , i n September 

2009, the f a t h e r r e q u e s t e d i n f o r m a t i o n r e g a r d i n g any e x p e r t 

w i t n e s s e s the mother e x p e c t e d t o c a l l a t t r i a l , but the mother 

d i d not f o r m a l l y r e v e a l b e f o r e t r i a l t h a t she would be c a l l i n g 

D r . V o l l e n w e i d e r . The f a t h e r e v i d e n t l y l e a r n e d t h a t the 

mother would c a l l D r . V o l l e n w e i d e r when the mother's a t t o r n e y 

i s s u e d a subpoena f o r h i s t r i a l a t tendance on F e b r u a r y 11, 

2010. At the o u t s e t of the t r i a l , the f a t h e r o b j e c t e d t o D r . 

V o l l e n w e i d e r ' s t e s t i f y i n g based on the mother's f a i l u r e t o 

e a r l i e r supplement her d i s c o v e r y responses t o i d e n t i f y D r . 

V o l l e n w e i d e r as an e x p e r t w i t n e s s and t o d i s c l o s e the 

substance of h i s e x p e c t e d t e s t i m o n y . The t r i a l c o u r t d i d not 

i m m e d i a t e l y r u l e on the o b j e c t i o n . On March 5, 2010, the 

mother f o r m a l l y n o t i f i e d the f a t h e r t h a t she would be c a l l i n g 

Dr. V o l l e n w e i d e r as p a r t of her case, but she d i d not d i s c l o s e 

the substance of h i s e x p e c t e d t e s t i m o n y . When the t r i a l 

c o n t i n u e d on March 9, 2010, the f a t h e r renewed h i s o b j e c t i o n , 

but the t r i a l c o u r t o v e r r u l e d t h a t o b j e c t i o n . 

Rule 2 6 ( e ) ( 1 ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t 

p a r t : 

"A p a r t y who has responded t o a r e q u e s t f o r 
d i s c o v e r y w i t h a response t h a t was complete when 
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made i s under no d u t y t o supplement the response t o 
i n c l u d e i n f o r m a t i o n t h e r e a f t e r a c q u i r e d , e x c e p t as 
f o l l o w s : 

"(1) A p a r t y i s under a d u t y 
s e a s o n a b l y t o supplement the response w i t h 
r e s p e c t t o any q u e s t i o n d i r e c t l y a d d r e s s e d 
t o (A) the i d e n t i t y and l o c a t i o n of persons 
h a v i n g knowledge of d i s c o v e r a b l e m a t t e r s , 
and (B) the i d e n t i t y of each p e r s o n 
e x p e c t e d t o be c a l l e d as an e x p e r t w i t n e s s 
a t t r i a l , the s u b j e c t m a t ter on which the 
e x p e r t w i t n e s s i s e x p e c t e d t o t e s t i f y , and 
the substance of the w i t n e s s ' s t e s t i m o n y . " 

N e i t h e r the t e x t of Rule 26(e)(1) nor cases c o n s t r u i n g the 

r u l e have h e l d t h a t a t r i a l c o u r t may not a l l o w the t e s t i m o n y 

of an e x p e r t w i t n e s s f o r a p a r t y who has f a i l e d t o comply w i t h 

the r u l e . See Alabama Power Co. v. Courtney, 539 So. 2d 170 

( A l a . 1988) ( u p h o l d i n g t r i a l c o u r t ' s d e c i s i o n t o a l l o w 

t e s t i m o n y of an e x p e r t d i s c l o s e d o n l y s i x days p r i o r t o 

t r i a l ) . Alabama caselaw has c o n s i s t e n t l y h e l d t h a t whether t o 

a l l o w or t o r e f u s e t e s t i m o n y of an e x p e r t w i t n e s s who has not 

been p r e v i o u s l y d e s i g n a t e d t h r o u g h d i s c o v e r y i s w i t h i n the 

sound d i s c r e t i o n of the t r i a l c o u r t . CSX Transp., I n c . v. 

B a t t i s t e , 578 So. 2d 1065, 1067 ( A l a . 1991) ( c i t i n g E l e c t r o l u x 

Motor AB v. C h a n c e l l o r , 486 So. 2d 414 ( A l a . 1986); and Lynn 

S t r i c k l a n d S a l e s & Serv., I n c . v. Aero-Lane F a b r i c a t o r s , I n c . , 

510 So. 2d 142 ( A l a . 1987), o v e r r u l e d on o t h e r grounds by A l f a 
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Mut. I n s . Co. v. Roush, 723 So. 2d 1250 ( A l a . 1998)). Hence, 

on a p p e a l , we must determine whether the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n i n a l l o w i n g Dr. V o l l e n w e i d e r t o t e s t i f y . 

The r e c o r d r e v e a l s t h a t , b e f o r e the t r i a l , the f a t h e r was 

aware t h a t Dr. V o l l e n w e i d e r had l o n g been c o u n s e l i n g the 

c h i l d r e n , h a v i n g t w i c e p e r s o n a l l y met w i t h Dr. V o l l e n w e i d e r 

and h a v i n g s e v e r a l times t a l k e d w i t h Dr. V o l l e n w e i d e r over the 

t e l e p h o n e . Furthermore, the mother's a t t o r n e y i n d i c a t e d t o 

the t r i a l c o u r t t h a t the mother had l i s t e d Dr. V o l l e n w e i d e r as 

a t r e a t i n g m e n t a l - h e a l t h - c a r e p r o f e s s i o n a l i n her d i s c o v e r y 

responses and t h a t c e r t a i n r e p o r t s i s s u e d by Dr. V o l l e n w e i d e r 

had been p r o v i d e d t o the f a t h e r . When the f a t h e r l e a r n e d t h a t 

Dr. V o l l e n w e i d e r would t e s t i f y a t t r i a l , the f a t h e r d i d not 

ask f o r a c o n t i n u a n c e i n o r d e r t o o b t a i n f u r t h e r i n f o r m a t i o n 

r e g a r d i n g h i s e x p e c t e d t e s t i m o n y . A d d i t i o n a l l y , the r e c o r d 

does not r e v e a l any e f f o r t s undertaken by the f a t h e r t o depose 

Dr. V o l l e n w e i d e r or t o o t h e r w i s e o b t a i n a summary of h i s 

e x p e c t e d t e s t i m o n y d u r i n g the r e c e s s of the t r i a l . See E r w i n  

v. Sanders, 294 A l a . 649, 652, 329 So. 2d 662, 664 (1975) 

( t a k i n g i n t o account a p a r t y ' s f a i l u r e t o ta k e a m e l i o r a t i v e 

measures as a f a c t o r i n h o l d i n g t h a t lower c o u r t d i d not 
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exceed i t s d i s c r e t i o n i n a l l o w i n g p r e v i o u s l y u n d i s c l o s e d 

e x p e r t t e s t i m o n y ) . Furthermore, the f a t h e r does not argue 

t h a t he was s u r p r i s e d by the c o n t e n t of Dr. V o l l e n w e i d e r ' s 

t e s t i m o n y or e x p l a i n how more t i m e l y d i s c o v e r y would have 

a l l o w e d him t o conduct a more e f f e c t i v e c r o s s - e x a m i n a t i o n of 

Dr. V o l l e n w e i d e r . 

More f u n d a m e n t a l l y , t h i s case i n v o l v e s the c e n t r a l 

q u e s t i o n of whether two c h i l d r e n s h o u l d be removed from the 

p h y s i c a l c u s t o d y of t h e i r mother and t r a n s f e r r e d t o the 

p h y s i c a l c u s t o d y of t h e i r f a t h e r . In d e c i d i n g t h a t i s s u e , a 

t r i a l c o u r t must determine the e f f e c t s of the proposed change 

on the c h i l d r e n a t i s s u e . See Ex p a r t e McLendon, 455 So. 2d 

863, 865 ( A l a . 1984). Because t r i a l c o u r t s are e n t r u s t e d t o 

p r o t e c t the i n t e r e s t s of c h i l d r e n " w i t h s c r u p u l o u s c a r e , " 

Vaughn v. Vaughn, 473 So. 2d 1090, 1091 ( A l a . C i v . App. 1985), 

t r i a l c o u r t s s h o u l d be i n c l i n e d t o admit e x p e r t t e s t i m o n y as 

t o the p s y c h o l o g i c a l i m p l i c a t i o n s of a change of c u s t o d y as an 

a i d i n r e a c h i n g i t s d e c i s i o n . See 1 J u d i t h S. C r i t t e n d e n & 

C h a r l e s P. K i n d r e g a n , J r . , Alabama F a m i l y Law § 10:8 (Thomson 

Reuters/West 2008) ("Expert t e s t i m o n y , f o r example, t h a t 

c h i l d r e n ' s b e s t p s y c h o l o g i c a l i n t e r e s t s would be s e r v e d by 
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b e i n g i n c u s t o d y of one p a r e n t or o t h e r , can be of g r e a t 

a s s i s t a n c e t o t r i a l c o u r t s a t t e m p t i n g t o d i s c e r n a c h i l d ' s 

b e s t i n t e r e s t s and p a r e n t s ' a b i l i t i e s t o d i s c e r n and p r o p e r l y 

address those i n t e r e s t s . " ( f o o t n o t e o m i t t e d ) ) . Such e x p e r t 

t e s t i m o n y s h o u l d be d i s c l o s e d i n a t i m e l y manner, but a t r i a l 

c o u r t may p r o p e r l y determine t h a t i t s p r i m a r y concern f o r 

a s c e r t a i n i n g and p r o t e c t i n g the b e s t i n t e r e s t s of the c h i l d r e n 

o v e r r i d e s any competing c o n s i d e r a t i o n s , such as t e c h n i c a l 

noncompliance w i t h Rule 2 6 ( e ) ( 1 ) , e s p e c i a l l y i n a case i n 

which the opposing p a r t y cannot a r t i c u l a t e any r e a l p r e j u d i c e 

t o h i s or her case or the j u d i c i a l p r o c e s s . 

G i v e n the c i r c u m s t a n c e s , and the c o n t e x t , we d e c l i n e t o 

h o l d t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n a l l o w i n g 

the t e s t i m o n y of Dr. V o l l e n w e i d e r d e s p i t e the f a c t t h a t the 

mother v i o l a t e d Rule 2 6 ( e ) ( 1 ) . 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d i n 

d e n y i n g h i s p e t i t i o n f o r a change of custody. The f a t h e r 

acknowledges t h a t he had t o meet a v e r y h i g h burden of p r o o f 

i n o r d e r t o p r e v a i l on h i s p e t i t i o n . 

"A p a r e n t s e e k i n g t o modify a c u s t o d y judgment 
awarding p r i m a r y p h y s i c a l c u s t o d y t o the o t h e r 
p a r e n t must meet the s t a n d a r d f o r m o d i f i c a t i o n of 
c u s t o d y s e t f o r t h i n Ex p a r t e McLendon[, 455 So. 2d 
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864 ( A l a . 198 4 ) ] . Under t h a t s t a n d a r d , the p a r e n t 
s e e k i n g t o mod i f y c u s t o d y of a c h i l d must 
demonstrate t h a t t h e r e has been a m a t e r i a l change i n 
c i r c u m s t a n c e s , t h a t the proposed change i n c u s t o d y 
w i l l m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t s , 
and t h a t the b e n e f i t s of the change w i l l more than 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d . Ex p a r t e McLendon, s u p r a . " 

Adams v. Adams, 21 So. 3d 1247, 1252 ( A l a . C i v . App. 2009). 

The f a t h e r argues, however, t h a t he more than s a t i s f i e d t h a t 

s t a n d a r d by p r o v i n g the mental i n s t a b i l i t y and i r r a t i o n a l 

d e c i s i o n - m a k i n g of the mother, as w e l l as her r e p e a t e d 

attempts t o i n t e r f e r e w i t h h i s r e l a t i o n s h i p w i t h the c h i l d r e n , 

and t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n f a i l i n g t o 

award him p h y s i c a l c u s t o d y of the c h i l d r e n . We d i s a g r e e . 

From the e v i d e n c e , the t r i a l c o u r t c o u l d have d e t e r m i n e d 

t h a t , a t the time of t r i a l , the c h i l d r e n were happy, w e l l 

a d j u s t e d , and t h r i v i n g i n the p h y s i c a l c u s t o d y of the mother 

and t h e i r extended m a t e r n a l f a m i l y i n Lee County. By a l l 

a c c o u n t s , the c h i l d r e n were a l s o d o i n g w e l l a c a d e m i c a l l y . The 

r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the c h i l d r e n 

e x h i b i t e d any r e s i d u a l e m o t i o n a l or m e n t a l - h e a l t h i s s u e s 

because of the i n c i d e n t s t h a t o c c u r r e d i n 2008 and 2009 w h i l e 

the mother was l i v i n g w i t h her c u r r e n t husband. To the 

c o n t r a r y , Dr. V o l l e n w e i d e r t e s t i f i e d t h a t the c h i l d r e n 
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a c t u a l l y have a c l o s e e m o t i o n a l attachment t o the mother. 

From t h a t e v i d e n c e , the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t 

removing the c h i l d r e n from the p h y s i c a l c u s t o d y of the mother 

would o n l y harm the c h i l d r e n p s y c h o l o g i c a l l y , as Dr. 

V o l l e n w e i d e r t e s t i f i e d . Moreover, the f a t h e r p r e s e n t e d v e r y 

l i t t l e e v i d e n c e as t o how the change of cu s t o d y would b e n e f i t 

the c h i l d r e n o t h e r than t o o f f e r them an a l t e r n a t i v e s t a b l e 

environment. 

We do not excuse the misconduct of the mother i n e x p o s i n g 

the c h i l d r e n t o domestic v i o l e n c e and a l c o h o l abuse. However, 

the law r e c o g n i z e s t h a t a p a r e n t may make e r r o r s i n c h i l d -

r e a r i n g , y e t i t a l s o r e c o g n i z e s t h a t a p a r e n t can r e h a b i l i t a t e 

h i m s e l f or h e r s e l f i n o r d e r t o assume p r o p e r c u s t o d y and care 

of a c h i l d . See Ex p a r t e P h i l l i p s , 266 A l a . 198, 200, 95 So. 

2d 77, 79 (1957) ("'A f i n d i n g of u n f i t n e s s may be superseded 

by changed and improved conduct.'" ( q u o t i n g L o c k a r d v. 

Lo c k a r d , 102 N.E.2d 747, 748, 63 Ohio Law Abs. 549 (Ct. of 

Common P l e a s 1 9 5 1 ) ) ) ; Edwards v. S e s s i o n s , 254 A l a . 522, 524, 

48 So. 2d 771, 772 (1950) ("The mother has made m i s t a k e s , 

g r i e v o u s m i s t a k e s , but t h i s s h o u l d not be s u f f i c i e n t t o tak e 

the c h i l d from the mother i f the mother shows i n d i c a t i o n s of 
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becoming a good mother and i s p r e s e n t l y a b l e r e a s o n a b l y t o 

care f o r the c h i l d . " ) ; and B o r s d o r f v. M i l l s , 4 9 A l a . App. 

658, 661-62, 275 So. 2d 338, 340-41 ( C i v . App. 1973). Based 

on the e v i d e n c e , the t r i a l c o u r t c o u l d have d e t e r m i n e d t h a t 

the mother's problems were i n the p a s t and t h a t she, w i t h the 

a i d of the c h i l d r e n ' s extended m a t e r n a l f a m i l y , see S e s s i o n s , 

48 So. 2d a t 772 ( c i t i n g r e c e n t l y extended f a m i l y a s s i s t a n c e 

as a f a c t o r i n f a v o r of r e s t o r i n g c u s t o d y t o f o r m e r l y wayward 

p a r e n t ) , c o u l d b e s t p r o v i d e f o r the c h i l d r e n . Our s t a n d a r d of 

r e v i e w does not a l l o w us t o o v e r t u r n t h a t f a c t u a l 

d e t e r m i n a t i o n . See Ladden v. Ladden, 49 So. 3d 702, 718 ( A l a . 

C i v . App. 2010) ( " [ T ] h i s c o u r t i s f o r b i d d e n from s u b s t i t u t i n g 

i t s judgment f o r the judgment of the t r i a l c o u r t when the 

t r i a l c o u r t ' s judgment i s s u p p o r t e d by ev i d e n c e i n the 

r e c o r d . " ) . 

T h i s c o u r t f u r t h e r does not condone any e f f o r t by a 

c u s t o d i a l p a r e n t t o a l i e n a t e a c h i l d from a n o n c u s t o d i a l 

p a r e n t . I t i s the p u b l i c p o l i c y of t h i s s t a t e t h a t c h i l d r e n 

s h o u l d have f r e q u e n t and m e a n i n g f u l c o n t a c t w i t h b o t h f i t 

p a r e n t s , r e g a r d l e s s of the c u s t o d i a l s i t u a t i o n f o l l o w i n g a 

d i v o r c e . See A l a . Code 1975, § 30-3-150. However, i n t h i s 

21 



2100338 

case, i t appears t h a t the t r i a l c o u r t i n s t i t u t e d measures 

d e s i g n e d t o e f f e c t i v e l y p r e s e r v e the f a t h e r ' s r o l e i n the 

l i v e s of the c h i l d r e n d e s p i t e the p h y s i c a l d i s t a n c e between 

them. The judgment r e s t o r e s the f a t h e r ' s j o i n t - l e g a l - c u s t o d y 

r i g h t s so t h a t the f a t h e r now has e q u a l a u t h o r i t y t o make 

d e c i s i o n s w i t h the mother r e g a r d i n g the c h i l d r e n . See A l a . 

Code 1975, § 30-3-151(2). The judgment f u r t h e r p r o v i d e s the 

f a t h e r w i t h s p e c i f i c and l i b e r a l v i s i t a t i o n r i g h t s and removes 

a l l r e s t r i c t i o n s on h i s v i s i t a t i o n . In a d d i t i o n , the judgment 

awards the f a t h e r t e l e p h o n e access t o the c h i l d r e n t h r e e times 

per week. Based on the e v i d e n c e , the t r i a l c o u r t r e a s o n a b l y 

c o u l d have c o n c l u d e d t h a t those p r o v i s i o n s , r a t h e r than a 

t r a u m a t i c change of p h y s i c a l c u s t o d y , would b e s t secure the 

r e l a t i o n s h i p between the f a t h e r and the c h i l d r e n . 

F i n a l l y , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o h o l d a h e a r i n g on h i s postjudgment motion. Rule 

5 9 ( g ) , A l a . R. C i v . App., p r o v i d e s t h a t postjudgment motions 

" s h a l l not be r u l e d upon u n t i l the p a r t i e s have had 

o p p o r t u n i t y t o be h e a r d t h e r e o n . " In K n i g h t v. K n i g h t , 53 So. 

3d 942, 957 ( A l a . C i v . App. 2010), t h i s c o u r t s t a t e d : 

"The f a t h e r l a s t argues t h a t the t r i a l c o u r t 
e r r e d i n f a i l i n g t o conduct a h e a r i n g on h i s 
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postjudgment motion. Such a h e a r i n g i s r e q u i r e d when 
i t i s r e q u e s t e d . Rule 5 9 ( g ) , A l a . R. C i v . P. 
However, the f a i l u r e t o conduct a h e a r i n g on a 
postjudgment motion i s not n e c e s s a r i l y r e v e r s i b l e 
e r r o r . K i t c h e n s v. Maye, 623 So. 2d 1082, 1089 ( A l a . 
1993). 

"'Harmless e r r o r o c c u r s , w i t h i n the c o n t e x t 
of a Rule 59(g) motion, where t h e r e i s 
e i t h e r no p r o b a b l e m e r i t i n the grounds 
a s s e r t e d i n the motion, or where the 
a p p e l l a t e c o u r t r e s o l v e s the i s s u e s 
p r e s e n t e d t h e r e i n , as a m a t ter of law, 
a d v e r s e l y t o the movant, by a p p l i c a t i o n of 
the same o b j e c t i v e s t a n d a r d of r e v i e w as 
t h a t a p p l i e d i n the t r i a l c o u r t . ' 

"Greene v. Thompson, 554 So. 2d 376, 381 ( A l a . 
1989). In t h i s case, we have a l r e a d y d e termined t h a t 
the f a t h e r has f a i l e d t o demonstrate e r r o r w i t h 
r e g a r d t o those i s s u e s t h a t were p r e s e n t e d t o the 
t r i a l c o u r t i n h i s postjudgment motion. A c c o r d i n g l y , 
we d e c l i n e t o r e v e r s e the t r i a l c o u r t ' s judgment 
based on i t s f a i l u r e t o conduct a h e a r i n g on the 
f a t h e r ' s postjudgment motion. K i t c h e n s v. Maye, 
su p r a ; Greene v. Thompson, s u p r a . " 

In the p r e s e n t case, the f a t h e r a s s e r t e d i n h i s postjudgment 

motion t h a t the t r i a l c o u r t had f a i l e d t o p r o p e r l y weigh the 

e v i d e n c e and had e r r e d by awarding the mother p r i m a r y p h y s i c a l 

c u s t o d y of the c h i l d r e n . As d i s c u s s e d above, we have a l r e a d y 

d e t ermined t h a t the t r i a l c o u r t ' s judgment was s u p p o r t e d by 

the e v i d e n c e . As i n K n i g h t , we conclude t h a t the t r i a l 

c o u r t ' s f a i l u r e t o conduct a h e a r i n g on the f a t h e r ' s 
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postjudgment motion was harmless e r r o r , and we d e c l i n e t o 

r e v e r s e based on t h a t f a i l u r e . 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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