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G l o v e r purchased a used manufactured home from B r a n t l e y . 

The manufactured home, which B r a n t l e y had pur c h a s e d i n 

Tennessee and which was l i c e n s e d i n Tennessee, was l o c a t e d i n 

Ardmore. In March 2006, i n c o n j u n c t i o n w i t h the purchase, 

G l o v e r s i g n e d an i n s t a l l m e n t payment agreement ("the 

agreement"), a g r e e i n g t o pay B r a n t l e y 16 monthly payments o f 

$350 b e g i n n i n g on or b e f o r e A p r i l 30, 2006, and endi n g on J u l y 

30, 2007. G l o v e r was a l s o r e q u i r e d t o make a f i n a l $250 

payment by August 30, 2007. The agreement f u r t h e r p r o v i d e d 

t h a t G l o v e r would i n c u r a $35 l a t e fee f o r any payment t h a t 

was 10 days p a s t due and t h a t i f G l o v e r d e f a u l t e d on the 

agreement the e n t i r e r e m a i n i n g b a l a n c e under the agreement 

would be i m m e d i a t e l y due. G l o v e r and B r a n t l e y e n t e r e d i n t o 

the agreement i n Alabama. 

In A p r i l 2008, G l o v e r f i l e d a c o m p l a i n t i n the t r i a l 

c o u r t r e q u e s t i n g an a c c o u n t i n g and d e c l a r a t o r y r e l i e f . In her 

c o m p l a i n t , G l o v e r a l l e g e d t h a t she had p a i d a l l the amounts 

due under the agreement; however, she a l l e g e d , B r a n t l e y was 

s t i l l demanding $2,131 i n s a t i s f a c t i o n of the agreement. 

G l o v e r r e q u e s t e d t h a t the t r i a l c o u r t r e v i e w the agreement, 

her account s t a t e m e n t s , and o t h e r e v i d e n c e and determine 
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whether G l o v e r owed any a d d i t i o n a l moneys t o B r a n t l e y under 

the agreement. 

B r a n t l e y , a c t i n g pro se, answered G l o v e r ' s c o m p l a i n t on 

May 1, 2008. In h i s answer, B r a n t l e y a l l e g e d t h a t G l o v e r had 

made o n l y 13 of the r e q u i r e d 16 $350 monthly payments and t h a t 

6 of those payments had been more than 10 days l a t e , which 

r e s u l t e d i n the assessment of l a t e f e e s . B r a n t l e y a l l e g e d 

t h a t G l o v e r s t i l l owed $906.02 i n payments and $1,050 i n l a t e 

f e e s , p u r s u a n t t o the terms o f the agreement. B r a n t l e y 

a t t a c h e d t o h i s answer a statement l i s t i n g G l o v e r ' s payment 

h i s t o r y a l o n g w i t h correspondence he had sent G l o v e r r e g a r d i n g 

her a l l e g e d l a t e and overdue payments. 

On June 29, 2010, G l o v e r amended her c o m p l a i n t , adding a 

c l a i m under the Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t , 

c o d i f i e d a t § 12-19-270 e t seq., A l a . Code 1975 ("the ALAA"), 

a l l e g i n g t h a t , based on the documentary e v i d e n c e s u b m i t t e d by 

B r a n t l e y and the documents s u b m i t t e d by G l o v e r , t h e r e was no 

ground on which B r a n t l e y c o u l d oppose the r e l i e f r e q u e s t e d by 

G l o v e r . G l o v e r r e q u e s t e d t h a t the t r i a l c o u r t award G l o v e r an 

a t t o r n e y f e e . 
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The t r i a l c o u r t s e t a h e a r i n g f o r September 28, 2010. On 

September 13, 2010, c o u n s e l f o r G l o v e r m a i l e d a l e t t e r t o the 

t r i a l c o u r t , i n which he s t a t e d t h a t he had a s c h e d u l i n g 

c o n f l i c t between the h e a r i n g i n t h i s case and a h e a r i n g i n 

another c a s e ; B r a n t l e y r e c e i v e d a copy of t h i s l e t t e r . The 

t r i a l c o u r t h e l d i t s h e a r i n g on September 28, 2010. G l o v e r 

and her c o u n s e l were p r e s e n t a t the h e a r i n g ; B r a n t l e y was not 

p r e s e n t . 

On October 6, 2010, the t r i a l c o u r t e n t e r e d a d e f a u l t 

judgment d e c l a r i n g t h a t G l o v e r had p a i d i n f u l l a l l amounts 

due under the agreement and t h a t no u n p a i d b a l a n c e remained 

and t r a n s f e r r i n g t i t l e t o the manufactured home t o G l o v e r . 

The t r i a l c o u r t f u r t h e r awarded G l o v e r $3,151.30 as an 

a t t o r n e y f e e , p u r s u a n t t o her c l a i m under the ALAA. The t r i a l 

c o u r t s t a t e d t h a t i t s judgment was based on the t e s t i m o n y and 

e v i d e n c e s u b m i t t e d a t the September 28, 2010, h e a r i n g . 

On October 14, 2010, B r a n t l e y m a i l e d a l e t t e r t o the 

t r i a l c o u r t , which was f i l e d by the c l e r k on October 15, 2010, 

a l l e g i n g t h a t he had thought t h a t he would be n o t i f i e d o f a 

new h e a r i n g date because of the c o n f l i c t c i t e d i n G l o v e r ' s 

c o u n s e l ' s September 13, 2010, l e t t e r . B r a n t l e y a l s o a l l e g e d 
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t h a t G l o v e r had not p r o v i d e d him w i t h payment r e c e i p t s , f o r 

which he had o b t a i n e d a subpoena on September 20, 2010. 

B r a n t l e y f u r t h e r a l l e g e d t h a t he was s u r p r i s e d when he l a t e r 

r e c e i v e d the d e f a u l t judgment s t a t i n g t h a t the h e a r i n g had 

o c c u r r e d on the o r i g i n a l l y s c h e d u l e d d a t e . B r a n t l e y a l s o 

r e q u e s t e d a h e a r i n g b e f o r e the t r i a l c o u r t . 

On January 11, 2011, through newly o b t a i n e d c o u n s e l , 

B r a n t l e y f i l e d an "Amendment t o Rule 55 and 59 L e t t e r Dated 

October 14, 2010." In h i s amended motion, B r a n t l e y r e p e a t e d 

h i s a s s e r t i o n s r a i s e d i n h i s October 14, 2010, l e t t e r and, i n 

a d d i t i o n , a s s e r t e d t h a t he had p r e v i o u s l y argued t o the t r i a l 

c o u r t t h a t G l o v e r owed him money under the agreement, n o t i n g 

t h a t G l o v e r had acknowledged i n her amended c o m p l a i n t t h a t 

B r a n t l e y had c l a i m e d t h a t G l o v e r owed B r a n t l e y $2,131. 

B r a n t l e y a l s o argued t h a t the t r i a l c o u r t l a c k e d s u b j e c t -

m a t t e r j u r i s d i c t i o n because, B r a n t l e y s a i d , he had purchased 

the manufactured home i n Tennessee. B r a n t l e y f u r t h e r a s s e r t e d 

t h a t G l o v e r had not proven t h a t B r a n t l e y ' s defense t o the 

a c t i o n was s u f f i c i e n t l y f r i v o l o u s t o w a r r a n t an award under 

the ALAA and t h a t G l o v e r had not s u b m i t t e d e v i d e n c e t o su p p o r t 

the amount of the a t t o r n e y fee awarded. B r a n t l e y ' s 
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postjudgment motion was d e n i e d by o p e r a t i o n of law. See Rule 

59.1, A l a . R. C i v . P. B r a n t l e y s u b s e q u e n t l y appealed t o t h i s 

c o u r t . 

On a p p e a l , B r a n t l e y f i r s t argues t h a t the t r i a l c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the case. B r a n t l e y 

contends t h a t the c l a i m s i n G l o v e r ' s c o m p l a i n t are c l a i m s 

a r i s i n g under the T r u t h i n Lending A c t , 15 U.S.C. § 1601 e t 

seq., and t h a t those c l a i m s had t o be brought i n f e d e r a l 

c o u r t . I n sup p o r t o f h i s argument, B r a n t l e y c i t e s o n l y cases 

t h a t s t a t e t h a t the T r u t h i n Lending A c t can a p p l y t o the 

e x t e n s i o n o f c r e d i t i n c o n n e c t i o n w i t h the purchase of a 

manufactured home. 

"'The [ T r u t h i n Le n d i n g A c t ] has the bro a d purpose of 

promoting "the i n f o r m e d use o f c r e d i t " by a s s u r i n g "meaningful 

d i s c l o s u r e of c r e d i t terms" t o consumers.'" P a r r i s h v. B l a z e r  

F i n . S e r v s . , I n c . , 868 So. 2d 406, 410 ( A l a . 2 0 0 3 ) ( q u o t i n g 

F o r d Motor C r e d i t Co. v. M i l h o l l i n , 444 U.S. 555, 559 (1980), 

q u o t i n g i n t u r n 15 U.S.C. § 1601)). B r a n t l e y has not 

e x p l a i n e d how the T r u t h i n Lending A c t a p p l i e s t o t h i s case, 

i n which G l o v e r a l l e g e d t h a t she had p a i d B r a n t l e y a l l the 

amounts due under the agreement w h i l e B r a n t l e y a l l e g e d t h a t 
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she had not. G l o v e r d i d not make any c l a i m s r e l a t i n g t o the 

d i s c l o s u r e of terms i n the agreement. T h e r e f o r e , we see no 

b a s i s f o r the a p p l i c a t i o n of the T r u t h i n L e n d ing A c t t o t h i s 

case. Because t h i s case does not i n v o l v e c l a i m s under the 

T r u t h i n L e n d ing A c t , B r a n t l e y ' s s u b j e c t - m a t t e r - j u r i s d i c t i o n 

argument has no m e r i t . 1 

B r a n t l e y n ext argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o h o l d a h e a r i n g on h i s motion t o s e t a s i d e the 

d e f a u l t judgment and by s u b s e q u e n t l y a l l o w i n g h i s motion t o be 

d e n i e d by o p e r a t i o n o f law. B r a n t l e y contends t h a t the t r i a l 

c o u r t , by a l l o w i n g h i s motion t o be d e n i e d by o p e r a t i o n of 

law, f a i l e d t o a p p l y the a n a l y s i s r e q u i r e d by K i r t l a n d v. F o r t  

Morgan A u t h o r i t y Sewer S e r v i c e , I n c . , 524 So. 2d 600 ( A l a . 

1988). 

"A t r i a l c o u r t has b r o a d d i s c r e t i o n i n d e c i d i n g 
whether t o g r a n t or deny a motion t o s e t a s i d e a 
d e f a u l t judgment. K i r t l a n d v. F o r t Morgan Auth. 

1Because we h o l d t h a t the T r u t h i n L e n d ing A c t has no 
a p p l i c a t i o n t o t h i s case, we e x p r e s s no o p i n i o n as t o whether 
the t r i a l c o u r t would have had s u b j e c t - m a t t e r j u r i s d i c t i o n 
over the case i f G l o v e r had a l l e g e d a c l a i m p u r s u a n t t o the 
T r u t h i n Lending A c t . A d d i t i o n a l l y , because we h o l d t h a t 
G l o v e r ' s c l a i m s were not brought p u r s u a n t t o the T r u t h i n 
L e n d i ng A c t , we need not address B r a n t l e y ' s argument t h a t 
G l o v e r ' s a l l e g e d c l a i m under the T r u t h i n Lending A c t was 
b a r r e d by the s t a t u t e o f l i m i t a t i o n s . 
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Sewer Serv., I n c . , 524 So. 2d 600 ( A l a . 1988). In 
r e v i e w i n g an a p p e a l from a t r i a l c o u r t ' s o r d e r 
r e f u s i n g t o s e t a s i d e a d e f a u l t judgment, t h i s Court 
must determine whether i n r e f u s i n g t o s e t a s i d e the 
d e f a u l t judgment the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n . 524 So. 2d a t 604. That d i s c r e t i o n , 
a l t h o u g h broad, r e q u i r e s the t r i a l c o u r t t o b a l a n c e 
two competing p o l i c y i n t e r e s t s a s s o c i a t e d w i t h 
d e f a u l t judgments: the need t o promote j u d i c i a l 
economy and a l i t i g a n t ' s r i g h t t o defend an a c t i o n 
on the m e r i t s . 524 So. 2d a t 604. These i n t e r e s t s 
must be b a l a n c e d under the two-step p r o c e s s 
e s t a b l i s h e d i n K i r t l a n d . 

"We b e g i n the b a l a n c i n g p r o c e s s w i t h the 
p resumption t h a t cases s h o u l d be d e c i d e d on the 
m e r i t s whenever i t i s p r a c t i c a b l e t o do so. 524 So. 
2d a t 604. The t r i a l c o u r t must then a p p l y a 
t h r e e - f a c t o r a n a l y s i s f i r s t e s t a b l i s h e d i n Ex p a r t e  
I l l i n o i s C e n t r a l G u l f R.R., 514 So. 2d 1283 ( A l a . 
1987), i n d e c i d i n g whether t o deny a motion t o s e t 
a s i d e a d e f a u l t judgment. K i r t l a n d , 524 So. 2d a t 
605. The b r o a d d i s c r e t i o n a r y a u t h o r i t y g i v e n t o the 
t r i a l c o u r t i n making t h a t d e c i s i o n s h o u l d not be 
e x e r c i s e d w i t h o u t c o n s i d e r i n g the f o l l o w i n g f a c t o r s : 
'1) whether the defendant has a m e r i t o r i o u s d e f e n s e ; 
2) whether the p l a i n t i f f w i l l be u n f a i r l y p r e j u d i c e d 
i f the d e f a u l t judgment i s s e t a s i d e ; and 3) whether 
the d e f a u l t judgment was a r e s u l t o f the defendant's 
own c u l p a b l e conduct.' 524 So. 2d a t 605." 

Z e l l e r v. B a i l e y , 950 So. 2d 1149, 1152-53 ( A l a . 2006). 

As we s t a t e d i n R i c h a r d s o n v. I n t e g r i t y B i b l e Church, 

I n c . , 897 So. 2d 345 ( A l a . C i v . App. 2004) : 

"Because of the importance of the i n t e r e s t of 
p r e s e r v i n g a p a r t y ' s r i g h t t o a t r i a l on the m e r i t s , 
t h i s c o u r t has h e l d t h a t where a t r i a l c o u r t does 
not demonstrate t h a t i t has c o n s i d e r e d the mandatory 
K i r t l a n d f a c t o r s i n d e n y ing a motion t o s e t a s i d e a 
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d e f a u l t judgment, such as where a Rule 5 5 ( c ) [ , A l a . 
R. C i v . P.,] motion i s d e n i e d by o p e r a t i o n of law, 
the d e n i a l of the motion t o s e t a s i d e the d e f a u l t 
judgment w i l l be r e v e r s e d and the cause remanded f o r 
the t r i a l c o u r t t o address the K i r t l a n d f a c t o r s . " 

897 So. 2d a t 349. However, i n o r d e r t o t r i g g e r the mandatory 

requirement t h a t t r i a l c o u r t c o n s i d e r the K i r t l a n d f a c t o r s , 

the p a r t y f i l i n g a motion t o s e t a s i d e a d e f a u l t judgment must 

a l l e g e and p r o v i d e arguments and e v i d e n c e r e g a r d i n g a l l t h r e e 

of the K i r t l a n d f a c t o r s . See C a r r o l l v. W i l l i a m s , 6 So. 3d 

463, 468 ( A l a . 2008)("Because C a r r o l l has f a i l e d t o s a t i s f y 

h i s i n i t i a l burden under the K i r t l a n d a n a l y s i s [of p r o v i d i n g 

a l l e g a t i o n s and e v i d e n c e r e l a t i n g t o a l l t h r e e K i r t l a n d 

f a c t o r s ] , we w i l l not h o l d the t r i a l c o u r t i n e r r o r f o r 

a l l o w i n g C a r r o l l ' s motion t o s e t a s i d e the d e f a u l t judgment t o 

be d e n i e d by o p e r a t i o n of law w i t h o u t h a v i n g a p p l i e d the 

K i r t l a n d a n a l y s i s . " ) . 2 See a l s o Maiden v. F e d e r a l N a t ' l Mortg. 

2 A l t h o u g h Judge Bryan attempts t o d i s t i n g u i s h t h i s case 
from C a r r o l l , the Alabama Supreme Court s t a t e d i n t h a t case 
t h a t , i n o r d e r t o t r i g g e r the t r i a l c o u r t ' s duty t o a n a l y z e 
the K i r t l a n d f a c t o r s , " [ t ] h e law i s w e l l s e t t l e d i n Alabama 
t h a t the d e f a u l t i n g p a r t y has the i n i t i a l burden of 
d e m o n s t r a t i n g the e x i s t e n c e of the t h r e e K i r t l a n d f a c t o r s . " 6 
So. 3d a t 467 (emphasis added). Thus, our supreme c o u r t has 
c l e a r l y h e l d t h a t a movant must argue a l l t h r e e K i r t l a n d 
f a c t o r s i n a motion t o s e t a s i d e a d e f a u l t judgment. 
Furthermore, t h i s c o u r t i s bound by the d e c i s i o n s o f our 
supreme c o u r t . § 12-3-16, A l a . Code 1975 ("The d e c i s i o n s of 
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Ass'n, [Ms. 2090942, March 11, 2011] So. 3d , n.3 

( A l a . C i v . App. 2 0 1 1 ) ( n o t i n g t h a t we w i l l not r e v e r s e the 

d e n i a l by o p e r a t i o n of law o f a motion t o s e t a s i d e a d e f a u l t 

the Supreme Court s h a l l govern the h o l d i n g s and d e c i s i o n s o f 
the c o u r t s of a p peals " ) . 

Moreover, Sumlin v. Sumlin, 931 So. 2d 40 ( A l a . C i v . App. 
2005), which i s c i t e d by Judge Bryan f o r the p r o p o s i t i o n t h a t 
"a f a i l u r e t o demonstrate t h a t one or b o t h of the second [-¬
t h a t the nonmoving p a r t y would not be u n f a i r l y p r e j u d i c e d — ] 
and t h i r d [-- t h a t the d e f a u l t judgment was not the r e s u l t o f 
the movant's c u l p a b l e conduct — ] K i r t l a n d f a c t o r s s u p p o r t s 
the g r a n t i n g of r e l i e f from a d e f a u l t judgment i s not 
n e c e s s a r i l y f a t a l t o a motion f o r such r e l i e f , " 931 So. 2d a t 
48, i s i n a p p o s i t e t o the c i r c u m s t a n c e s o f t h i s case. In 
Sumlin, the q u e s t i o n b e f o r e t h i s c o u r t was whether the t r i a l 
c o u r t had exceeded i t s d i s c r e t i o n i n a p p l y i n g the K i r t l a n d 
f a c t o r s t o deny a motion t o s e t a s i d e a d e f a u l t judgment, not 
whether the t r i a l c o u r t ' s duty t o p e r f o r m the K i r t l a n d 
a n a l y s i s had been t r i g g e r e d . The s e c t i o n of the o p i n i o n 
quoted above was p a r t o f our d i s c u s s i o n o f whether a moving 
p a r t y c o u l d p r e v a i l on a motion t o s e t a s i d e a d e f a u l t 
judgment i f the e q u i t i e s were i n f a v o r o f the nonmoving p a r t y 
w i t h r e g a r d t o the second and t h i r d f a c t o r s , not whether a 
p a r t y c o u l d p r e v a i l on a motion t o s e t a s i d e a d e f a u l t 
judgment i f the p a r t y had f a i l e d t o p r o v i d e any argument or 
a l l e g a t i o n s c o n c e r n i n g those f a c t o r s . Thus, Sumlin does not 
c o n t r o l the outcome or the a n a l y s i s of t h i s case. Even i f 
Sumlin were a p p l i c a b l e t o t h i s case, t h i s c o u r t ' s d e c i s i o n i n 
Sumlin cannot be used t o o v e r r u l e or modify our supreme 
c o u r t ' s d e c i s i o n i n C a r r o l l . See Walker v. Capstone B l d g . 
Corp., [Ms. 2081153, March 26, 2010] So. 3d , ( A l a . 
C i v . App. 2 0 1 0 ) ( " T h i s c o u r t i s bound by the d e c i s i o n s o f our 
supreme c o u r t , and we are not a t l i b e r t y t o o v e r r u l e those 
d e c i s i o n s or t o choose not t o f o l l o w them."). 
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judgment when the movant f a i l s t o argue the e x i s t e n c e o f the 

K i r t l a n d f a c t o r s i n h i s or her m o t i o n ) . 

In t h i s case, B r a n t l e y ' s motion t o s e t a s i d e the d e f a u l t 

judgment, t o g e t h e r w i t h h i s answer t o G l o v e r ' s c o m p l a i n t , 

a d d r e s s e d whether he had a m e r i t o r i o u s defense t o G l o v e r ' s 

c l a i m r e q u e s t i n g a d e c l a r a t o r y judgment and her ALAA c l a i m . 

B r a n t l e y a l s o a d d r e s s e d the c u l p a b l e - c o n d u c t f a c t o r o f the 

K i r t l a n d a n a l y s i s . However, B r a n t l e y p r o v i d e d no a l l e g a t i o n 

or argument c o n c e r n i n g the second f a c t o r i n the K i r t l a n d 

a n a l y s i s -- whether G l o v e r would be u n f a i r l y p r e j u d i c e d i f the 

d e f a u l t judgment were s e t a s i d e . Because B r a n t l e y d i d not 

a l l e g e t h a t G l o v e r would not be u n f a i r l y p r e j u d i c e d by s e t t i n g 

a s i d e the d e f a u l t judgment, B r a n t l e y d i d not t r i g g e r the t r i a l 

c o u r t ' s duty t o a n a l y z e the K i r t l a n d f a c t o r s . A c c o r d i n g l y , we 

w i l l not r e v e r s e the t r i a l c o u r t ' s d e c i s i o n t o a l l o w 

B r a n t l e y ' s motion t o be d e n i e d by o p e r a t i o n o f law w i t h o u t 

a n a l y z i n g the K i r t l a n d f a c t o r s . See C a r r o l l , 6 So. 3d a t 468; 

Rudolph v. P h i l y a w , 909 So. 2d 200, 204 ( A l a . C i v . App. 2005) . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Moore, J . , concurs s p e c i a l l y , w i t h w r i t i n g . 

11 



2100378 

Bryan, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

12 



2100378 

MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

B e c a u s e I am c o n s t r a i n e d by t h e r u l i n g s o f o u r supreme 

c o u r t , I c o n c u r w i t h t h e main o p i n i o n . I b e l i e v e t h a t i t does 

n o t make s e n s e f o r a p a r t y m o v i n g t o s e t a s i d e a d e f a u l t 

j u d g m e n t t o have t o a l l e g e o r p r o v e t h a t t h e o p p o s i n g p a r t y 

w i l l n o t be u n f a i r l y p r e j u d i c e d . As many o p i n i o n s have n o t e d , 

t h e o p p o s i n g p a r t y i s o b v i o u s l y i n t h e b e s t p o s i t i o n t o a s s e r t 

and p r o v e u n f a i r p r e j u d i c e . See, e.g., R o y a l I n s . Co. o f  

A m e r i c a v. Crowne I n v s . , I n c . , 903 So. 2d 802, 811 ( A l a . 2004) 

("[C]ommon s e n s e d i c t a t e s t h a t a p l a i n t i f f i s u s u a l l y i n a f a r 

b e t t e r p o s i t i o n t o know what p r e j u d i c e m i g h t b e f a l l him f r o m 

t h e d e l a y , and more i m p o r t a n t l y how s u b s t a n t i a l t h a t p r e j u d i c e 

w o u l d be " ) . T h e r e f o r e , t h e b u r d e n s h o u l d r e s t on t h e 

o p p o s i n g p a r t y t o r a i s e and go f o r w a r d w i t h t h e i s s u e o f 

u n f a i r p r e j u d i c e b e f o r e t h e movant s h o u l d have any b u r d e n o f 

d i s p r o v i n g u n f a i r p r e j u d i c e . U n l e s s and u n t i l t h e supreme 

c o u r t o v e r r u l e s P h i l l i p s v. R a n d o l p h , 828 So. 2d 2 69 ( A l a . 

2 0 0 2 ) , however, t h i s c o u r t i s bound t o p l a c e t h e b u r d e n on t h e 

movant. 
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K e n n e t h B r a n t l e y d i d n o t a s s e r t i n e i t h e r h i s o r i g i n a l 

l e t t e r t o t h e t r i a l c o u r t o r i n h i s amended m o t i o n t h a t C a t h y 

A n n e t t e G l o v e r w o u l d n o t be u n f a i r l y p r e j u d i c e d i f t h e d e f a u l t 

j udgment were s e t a s i d e . My r e v i e w o f t h e r e c o r d r e v e a l s t h a t 

i t i s h i g h l y u n l i k e l y t h a t she w o u l d be. The d i s p u t e b e tween 

t h e p a r t i e s c e n t e r e d on w h e t h e r G l o v e r had f u l l y p a i d a l l t h e 

moneys due u n d e r a p r o m i s s o r y n o t e h e l d by B r a n t l e y . The 

t e r m s o f t h e p r o m i s s o r y n o t e , w h i c h was made a p a r t o f t h e 

p l e a d i n g s , were n o t a t i s s u e ; t h e p a r t i e s c o n t e s t e d o n l y t h e 

number and t i m e l i n e s s o f t h e i n s t a l l m e n t payments made 

p u r s u a n t t o t h e n o t e . I t a p p e a r s f r o m t h e e x h i b i t s a t t a c h e d 

t o t h e p l e a d i n g s t h a t any payments were made s o l e l y t h r o u g h 

t r a n s a c t i o n s b e tween G l o v e r and B r a n t l e y . W h a t e v e r e v i d e n c e 

G l o v e r had t o p r o v e f u l l payment a t t r i a l on September 28, 

2010, a l m o s t c e r t a i n l y w o u l d have r e m a i n e d i n e x i s t e n c e on 

O c t o b e r 15, 2010, when t h e t r i a l c o u r t r e c e i v e d t h e m o t i o n t o 

s e t a s i d e t h e d e f a u l t j u d g m e n t . 

N e v e r t h e l e s s , i t r e m a i n s t h a t B r a n t l e y d i d n o t s a t i s f y 

t h e t e c h n i c a l r e q u i r e m e n t o f r a i s i n g l a c k o f u n f a i r p r e j u d i c e 

i n h i s m o t i o n . I n C a r r o l l v. W i l l i a m s , 6 So. 3d 4 63, 468 

( A l a . 2 0 0 8 ) , o u r supreme c o u r t c l e a r l y i n d i c a t e d t h a t t h e 
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d e n i a l by o p e r a t i o n o f l a w o f a m o t i o n t o s e t a s i d e a d e f a u l t 

j udgment w o u l d n o t be r e v e r s e d i f t h e movant f a i l e d t o a s s e r t 

l a c k o f u n f a i r p r e j u d i c e i n t h e m o t i o n . I n S u m l i n v. S u m l i n , 

931 So. 2d 40, 48 ( A l a . C i v . App. 2 0 0 5 ) , t h i s c o u r t s u g g e s t e d 

t h a t t h e f a i l u r e t o a s s e r t l a c k o f u n f a i r p r e j u d i c e s h o u l d n o t 

n e c e s s a r i l y be f a t a l t o a m o t i o n t o s e t a s i d e a d e f a u l t 

j u d g m e n t . I a g r e e w i t h much o f t h e a n a l y s i s i n S u m l i n , and I 

u r g e t h e supreme c o u r t t o a d o p t t h a t r e a s o n i n g i f i t i n s i s t s 

t h a t t h e movant b e a r s t h e b u r d e n o f r a i s i n g and p r o v i n g l a c k 

o f u n f a i r p r e j u d i c e . I t seems, a t w o r s t , t h a t a movant's 

f a i l u r e t o a s s e r t l a c k o f u n f a i r p r e j u d i c e s h o u l d o n l y be a 

f a c t o r t o be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r t o s e t a s i d e a 

d e f a u l t j u d g m e n t , n o t a d e t e r m i n a n t . As s t a t e d by o u r supreme 

c o u r t i n C a r r o l l , h owever, t h e l a w demands t h a t we v i e w t h a t 

d e f i c i e n c y as f a t a l t o B r a n t l e y ' s a p p e a l . 
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BRYAN, Judge, c o n c u r r i n g i n the r e s u l t . 

The main o p i n i o n s t a t e s : 

" [ I ] n o r d e r t o t r i g g e r the mandatory requirement f o r 
the t r i a l c o u r t t o c o n s i d e r the K i r t l a n d [ v. F o r t  
Morgan A u t h o r i t y Sewer S e r v i c e , I n c . , 524 So. 2d 600 
( A l a . 1988),] f a c t o r s , a p a r t y f i l i n g a motion t o 
s e t a s i d e the d e f a u l t judgment must a l l e g e and 
p r o v i d e arguments and e v i d e n c e r e g a r d i n g a l l t h r e e 
of the K i r t l a n d f a c t o r s . See C a r r o l l v. W i l l i a m s , 6 
So. 3d 463, 468 ( A l a . 2008) " 

So. 3d a t . I do not r e a d C a r r o l l v. W i l l i a m s , 6 So. 

3d 463 ( A l a . 2008), as e s t a b l i s h i n g a b r i g h t - l i n e r u l e s t a t i n g 

t h a t a t r i a l c o u r t need not c o n s i d e r a motion t o s e t a s i d e a 

d e f a u l t judgment u n l e s s each of the K i r t l a n d f a c t o r s are 

a l l e g e d and s u p p o r t e d by argument and e v i d e n c e . I b e l i e v e 

t h a t the language i n C a r r o l l c i t e d i n the main o p i n i o n must be 

viewed i n the c o n t e x t of the f a c t s of t h a t case. In C a r r o l l , 

the d e f a u l t i n g p a r t y , i n h i s motion t o s e t a s i d e the d e f a u l t 

judgment, c o m p l e t e l y f a i l e d t o c a r r y h i s burden under the 

framework e s t a b l i s h e d by K i r t l a n d v. F o r t Morgan A u t h o r i t y 

Sewer S e r v i c e , I n c . , 524 So. 2d 600 ( A l a . 1988). The 

d e f a u l t i n g p a r t y i n C a r r o l l d i d not address the second and 

t h i r d K i r t l a n d f a c t o r s i n h i s motion t o s e t a s i d e the d e f a u l t 

judgment. In a d d r e s s i n g the f i r s t K i r t l a n d f a c t o r , i . e . , 
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whether t h e r e i s a m e r i t o r i o u s defense, the d e f a u l t i n g p a r t y 

made o n l y a bare l e g a l c o n c l u s i o n unsupported by e v i d e n c e , 

which i s an i n s u f f i c i e n t showing under K i r t l a n d . 6 So. 3d a t 

467-68. A c c o r d i n g l y , the d e f a u l t i n g p a r t y i n C a r r o l l c o u l d 

not have p o s s i b l y p r e v a i l e d on h i s motion t o s e t a s i d e the 

d e f a u l t judgment. Thus, i t would have been p o i n t l e s s f o r the 

supreme c o u r t t o r e v e r s e the judgment and remand the case f o r 

the t r i a l c o u r t t o c o n s i d e r the K i r t l a n d f a c t o r s . 

C a r r o l l d i d not i n v o l v e a s i t u a t i o n i n which a d e f a u l t i n g 

p a r t y p r e s e n t e d a m e r i t o r i o u s defense but f a i l e d t o 

demonstrate one or bot h of the second and t h i r d K i r t l a n d 

f a c t o r s . A d e f a u l t i n g p a r t y has the burden of " d e m o n s t r a t [ i n g ] 

the e x i s t e n c e o f a m e r i t o r i o u s defense as a t h r e s h o l d 

p r e r e q u i s i t e when s e e k i n g t o have a d e f a u l t judgment s e t 

a s i d e . " K i r t l a n d , 524 So. 2d a t 605. However, "a f a i l u r e t o 

demonstrate t h a t one or b o t h of the second and t h i r d K i r t l a n d 

f a c t o r s s u p p o r t s the g r a n t i n g of r e l i e f from a d e f a u l t 

judgment i s not n e c e s s a r i l y f a t a l t o a motion f o r such 

r e l i e f . " Sumlin v. Sumlin, 931 So. 2d 40, 48 ( A l a . C i v . App. 

2005). See, e.g., F r i e s C o r r . E q u i p . , I n c . v. Con-Tech, I n c . , 

559 So. 2d 557, 561 ( A l a . 1990); B.E.H., J r . v. S t a t e ex r e l . 
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M.E.C. , [Ms. 2100151, A p r i l 8, 2011] So. 3d ( A l a . C i v . 

App. 2011); Calhoun v. B r a c k n e l l , 993 So. 2d 902, 907 ( A l a . 

C i v . App. 2008); and A l d r i d g e v. H a m i l t o n , 708 So. 2d 194 

( A l a . C i v . App. 1997). Thus, I do not t h i n k t h a t a d e f a u l t i n g 

p a r t y ' s f a i l u r e t o a l l e g e , argue, and s u p p o r t a l l t h r e e 

K i r t l a n d f a c t o r s b e f o r e a t r i a l c o u r t s h o u l d n e c e s s a r i l y 

r e l i e v e the t r i a l c o u r t from h a v i n g t o c o n s i d e r a motion t o 

s e t a s i d e a d e f a u l t judgment i n l i g h t of K i r t l a n d . In the 

a p p r o p r i a t e case, a d e f a u l t i n g p a r t y may be e n t i t l e d t o r e l i e f 

w i t h o u t d e m o n s t r a t i n g a l l t h r e e K i r t l a n d f a c t o r s . 3 See Sumlin 

( n o t i n g t h a t t h e r e i s a s t r o n g b i a s i n f a v o r o f d e c i d i n g cases 

on the m e r i t s , e s p e c i a l l y when the y i n v o l v e c h i l d custody) and 

o t h e r cases c i t e d above. 

However, i n t h i s case, Kenneth B r a n t l e y , the d e f a u l t i n g 

p a r t y , d i d not demonstrate t o the t r i a l c o u r t the t h r e s h o l d 

r e quirement of a m e r i t o r i o u s defense. Thus, t h e r e i s no need 

t o r e v e r s e the judgment and remand the case f o r the t r i a l 

3 I note a l s o t h a t K i r t l a n d s t a t e s t h a t "a t r i a l c o u r t must 
f i r s t presume t h a t a d e f a u l t i n g p a r t y has a r i g h t t o a t r i a l 
on the m e r i t s ; and, then, w i t h t h i s p resumption i n mind, the 
t r i a l c o u r t must c o n s i d e r the t h r e e - f a c t o r a n a l y s i s . " 524 So. 
2d a t 608. 
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c o u r t t o c o n s i d e r the K i r t l a n d f a c t o r s . A c c o r d i n g l y , I concur 

i n the r e s u l t . 
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