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MOORE, Judge. 

A l v i n Reed, as d i r e c t o r of the P e r r y County Department of 

Human Resources ("DHR"), appeals from a judgment of the P e r r y 

C i r c u i t C ourt ("the t r i a l c o u r t " ) i s s u i n g a common-law w r i t of 
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c e r t i o r a r i r e q u i r i n g Reed t o r e i n s t a t e the employment of 

C h r i s t i n e White ("White") w i t h f u l l back pay. We d i s m i s s the 

a p p e a l w i t h i n s t r u c t i o n s . 

Background 

As of March 2005, DHR employed C h r i s t i n e White as a 

f i n a n c i a l - s u p p o r t worker. On March 16, 2005, Reed d e l i v e r e d 

a l e t t e r t o White n o t i f y i n g her t h a t she was b e i n g p l a c e d on 

mandatory l e a v e pending an a d m i n i s t r a t i v e h e a r i n g and t h a t she 

would be p a i d from her annual l e a v e b a l a n c e . See A l a . Admin. 

Code ( P e r s o n n e l B o a r d ) , Rule 670-X-15-.06(1) ( a u t h o r i z i n g such 

p e r s o n n e l a c t i o n s by s t a t e a g e n c i e s ) . A l t h o u g h t h a t l e t t e r 

d i d not n o t i f y White of the reasons f o r DHR's a c t i o n , two days 

l a t e r , on March 18, 2005, Reed sent a second l e t t e r t o White 

s t a t i n g , i n p e r t i n e n t p a r t : 

"The purpose of the h e a r i n g i s t o hear charges 
c o n c e r n i n g your f r a u d u l e n t c l a i m i n g of a c l i e n t ' s 
c h i l d on your f e d e r a l income t a x r e t u r n w h i l e 
employed w i t h [DHR] as a F i n a n c i a l Support 
Caseworker. T h i s a c t i o n i s taken i n accordance w i t h 
the R u l e s of the S t a t e P e r s o n n e l Board, Employee 
Work R u l e s ; Rule 670-X-19-.01(1)(J) P a r t i c i p a t i o n i n 
u n a u t h o r i z e d a c t i v i t y ; 670-X-19-.01(3) Other 
S u f f i c i e n t Reasons. You e n t e r e d i n t o an u n e t h i c a l , 
improper r e l a t i o n s h i p w i t h a c l i e n t who r e c e i v e s 
s e r v i c e s from our agency t h a t r e s u l t e d i n a 
f r a u d u l e n t a c t . 
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"On March 3, 2 0 0 [ 5 ] , i t was r e p o r t e d t o me t h a t you 
had c l a i m e d a c l i e n t ' s c h i l d on your f e d e r a l income 
t a x r e t u r n . The c l i e n t had s h a r e d the i n f o r m a t i o n 
w i t h the r e p o r t e r . On March 7, 2 0 0 [ 5 ] , I met w i t h 
the c l i e n t a t her home and she s u b s t a n t i a t e d the 
r e p o r t t h a t I had r e c e i v e d , a d m i t t i n g t o me t h a t she 
had e n t e r e d i n t o an agreement w i t h you i n which you 
would c l a i m her c h i l d on your F e d e r a l Income Tax 
r e t u r n f o r payment." 

On A p r i l 12, 2005, White a t t e n d e d the a d m i n i s t r a t i v e 

h e a r i n g a l o n g w i t h her c o u n s e l . White r e f u s e d t o answer any 

q u e s t i o n s r e g a r d i n g whether she had c l a i m e d someone e l s e ' s 

c h i l d as a dependent on her f e d e r a l income-tax r e t u r n , 

a s s e r t i n g her F i f t h Amendment r i g h t a g a i n s t s e l f - i n c r i m i n a t i o n 

t o those q u e s t i o n s . 

The day a f t e r the a d m i n i s t r a t i v e h e a r i n g , White r e c e i v e d 

a t h i r d l e t t e r from Reed. In t h a t t h i r d l e t t e r , Reed i n f o r m e d 

White t h a t the h e a r i n g o f f i c e r had d e termined t h a t the 

e v i d e n c e p r e s e n t e d a t the h e a r i n g w a r r a n t e d t e r m i n a t i o n of 

White's employment; Reed a l s o n o t i f i e d White t h a t her 

employment was t e r m i n a t e d and t h a t she had a r i g h t t o r e q u e s t 

a h e a r i n g b e f o r e the S t a t e P e r s o n n e l Board w i t h i n 10 days. 

Rather than seek a h e a r i n g b e f o r e the S t a t e P e r s o n n e l 

Board, on A p r i l 21, 2005, White i n i t i a t e d t h i s a c t i o n , 

p e t i t i o n i n g the t r i a l c o u r t f o r a common-law w r i t of 
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c e r t i o r a r i c o m p e l l i n g Reed t o r e i n s t a t e her employment. In 

her p e t i t i o n , White a l l e g e d t h a t she was e n t i t l e d t o the 

r e q u e s t e d w r i t because, she s a i d , (1) A l a . Code 1975, § 36-26¬

28, had been a p p l i e d i n such a manner as t o deny her due 

p r o c e s s , (2) no e v i d e n c e had been p r e s e n t e d t o s u p p o r t the a c t 

of the h e a r i n g o f f i c e r and the h e a r i n g o f f i c e r ' s f i n d i n g s were 

c o n t r a r y t o the u n d i s p u t e d f a c t s , (3) the d e c i s i o n t o 

t e r m i n a t e her employment was c l e a r l y erroneous and was an 

abuse of d i s c r e t i o n , (4) the d e c i s i o n t o t e r m i n a t e her 

employment was a r b i t r a r y , c a p r i c i o u s , and i n bad f a i t h , and 

(5) DHR had f a i l e d t o c a r r y i t s burden of p r o o f . 

On June 1, 2005, Reed moved t o d i s m i s s White's p e t i t i o n . 

In h i s motion, Reed a s s e r t e d t h a t White had f a i l e d t o t i m e l y 

a p p e a l the d e c i s i o n t o t e r m i n a t e her employment t o the S t a t e 

P e r s o n n e l Board and t h a t , as a r e s u l t , she had f a i l e d t o 

exhaust her a d m i n i s t r a t i v e remedies as r e q u i r e d by A l a . Code 

1975, § 41-22-20(a). White opposed t h a t motion, a s s e r t i n g 

t h a t she had been suspended w i t h o u t pay and w i t h o u t the 

b e n e f i t of a p r i o r h e a r i n g . She a l l e g e d t h a t such a 

s u s p e n s i o n w i t h o u t pay was u n c o n s t i t u t i o n a l and was an a c t 

s u b j e c t t o c o r r e c t i o n by a common-law w r i t of c e r t i o r a r i . 
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On J u l y 28, 2006, Reed moved the t r i a l c o u r t f o r a 

summary judgment i n h i s f a v o r . Reed a s s e r t e d t h a t White had 

not been suspended from her p o s i t i o n w i t h DHR b u t , r a t h e r , had 

been p l a c e d on mandatory annual l e a v e w i t h pay u n t i l A p r i l 12, 

2005, when her employment had been t e r m i n a t e d . On September 

5, 2006, White opposed Reed's summary-judgment motion, a g a i n 

s t a t i n g t h a t her s u s p e n s i o n w i t h o u t pay and w i t h o u t a h e a r i n g 

s u p p o r t e d the i s s u a n c e of the r e q u e s t e d w r i t . On May 9, 2007, 

the t r i a l c o u r t d e n i e d Reed's motion t o d i s m i s s and h i s motion 

f o r a summary judgment and s e t the matter f o r t r i a l . 

A f t e r a bench t r i a l , a t which ore tenus e v i d e n c e was 

r e c e i v e d , the t r i a l c o u r t e n t e r e d a judgment i n which i t 

s t a t e d , i n p e r t i n e n t p a r t : 

"1. [White] was suspended on March 16, 2005, 
w i t h o u t pay. 
II 

"5. The c o u r t conducted a t r i a l and has c o n s i d e r e d 
the e v i d e n c e . 

"6. The Court has had an o p p o r t u n i t y t o observe and 
l i s t e n t o the w i t n e s s e s . 

"7. The Court does not a c c e p t the t e s t i m o n y from 
[Reed's w i t n e s s ] as c r e d i b l e or r e l i a b l e . 

"8. The Court does not a c c e p t the evi d e n c e as 
s u p p o r t i v e of [Reed's] d e c i s i o n . 
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"9. The ev i d e n c e i s not of the c h a r a c t e r and degree 
t o v a l i d a t e [Reed's] d e c i s i o n . 

"THEREFORE, IT IS ORDERED t h a t the d e c i s i o n by 
[Reed] i s s e t a s i d e and v o i d e d and [White] i s 
r e i n s t a t e d w i t h pay." 

Reed, i n h i s c a p a c i t y as d i r e c t o r of DHR, t i m e l y appealed. 

A n a l y s i s 

Reed argues t h a t the t r i a l c o u r t e r r e d i n a s s e r t i n g 

j u r i s d i c t i o n over the p e t i t i o n f o r a common-law w r i t of 

c e r t i o r a r i . Reed argues t h a t a common-law w r i t of c e r t i o r a r i 

may i s s u e o n l y when a s t a t u t o r y r i g h t t o c e r t i o r a r i r e v i e w or 

t o an a p p e a l i s not a v a i l a b l e . See Ex p a r t e Worley, 46 So. 3d 

916 ( A l a . 2010). Reed p o i n t s out t h a t A l a . Code 1975, § 36¬

26-27, p r o v i d e s t h a t a s t a t e employee whose employment has 

been t e r m i n a t e d may a p p e a l t h a t d e c i s i o n t o the S t a t e 

P e r s o n n e l Board. See a l s o A l a . Admin. Code ( P e r s o n n e l B o a r d ) , 

Rule 670-X-18-.01. Because White had a r i g h t t o such an 

a p p e a l , a r i g h t which she i n d i s p u t a b l y d i d not pursue, Reed 

a s s e r t s t h a t White c o u l d not m a i n t a i n a p e t i t i o n f o r a common-

law w r i t of c e r t i o r a r i . 

We agree. In Worley, sup r a , an employee of the o f f i c e of 

the s e c r e t a r y of s t a t e r e s i g n e d her employment. That employee 

l a t e r c l a i m e d t h a t her r e s i g n a t i o n had been c o e r c e d and t h a t 

6 



2100444 

she had been c o n s t r u c t i v e l y t e r m i n a t e d . She f i l e d an a p p e a l 

t o the S t a t e P e r s o n n e l Board, which u l t i m a t e l y c o n c l u d e d t h a t 

i t l a c k e d j u r i s d i c t i o n because the law does not p r o v i d e a 

s t a t e employee a r i g h t t o a p p e a l from a v o l u n t a r y r e s i g n a t i o n . 

The employee t h e r e a f t e r a p pealed the d e c i s i o n of the S t a t e 

P e r s o n n e l Board and s i m u l t a n e o u s l y f i l e d a p e t i t i o n i n the 

Montgomery C i r c u i t C ourt f o r a common-law w r i t of c e r t i o r a r i 

s e e k i n g a j u d i c i a l r e v i e w of her a l l e g e d l y u n l a w f u l d i s m i s s a l . 

46 So. 3d a t 920. The Montgomery C i r c u i t C ourt d e n i e d a 

motion t o d i s m i s s the p e t i t i o n , p rompting the respondents t o 

f i l e a p e t i t i o n f o r a w r i t of mandamus w i t h our supreme c o u r t . 

In g r a n t i n g t h a t p e t i t i o n , our supreme c o u r t s t a t e d , i n 

p e r t i n e n t p a r t : 

" Although a p a r t y s e e k i n g r e v i e w of a r u l i n g by 
an a d m i n i s t r a t i v e agency may p e t i t i o n the c o u r t f o r 
a common-law w r i t of c e r t i o r a r i , t h i s means of 
re v i e w i s a l l o w a b l e o n l y when no s t a t u t o r y r i g h t of 
ap p e a l or s t a t u t o r y c e r t i o r a r i r e v i e w i s a v a i l a b l e . 
C o l l i n s v. Alabama Dep't of C o r r . , 982 So. 2d 1078, 
1080 ( A l a . 2007). S e c t i o n 41-22-20, A l a . Code 1975, 
however, e x p l i c i t l y p r o v i d e s b o t h a s t a t u t o r y 
v e h i c l e f o r o b t a i n i n g j u d i c i a l r e v i e w and a 
d e f i n i t i o n of the r e q u i r e d p r o c e s s . T h i s s t a t u t o r y 
p r o c e s s , by i t s e x i s t e n c e , f o r e c l o s e s r e v i e w by way 
of a p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i . " 

46 So. 3d a t 921-22. F i n d i n g t h a t the employee was not 

i n v o k i n g the a p p e l l a t e mechanism a v a i l a b l e t o h e r , but was 
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a t t e m p t i n g t o c i r c u m v e n t t h a t p r o c e d u r e by d i r e c t l y o b t a i n i n g 

j u d i c i a l r e v i e w v i a a p e t i t i o n f o r a common-law w r i t of 

c e r t i o r a r i , the supreme c o u r t h e l d t h a t the p e t i t i o n was due 

t o be d i s m i s s e d . 46 So. 3d a t 923-24. 

Our supreme c o u r t ' s d e c i s i o n i n Worley e f f e c t i v e l y 

p r e c l u d e d the t r i a l c o u r t from assuming j u r i s d i c t i o n over 

White's p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i i n s o f a r 

as i t sought j u d i c i a l r e v i e w of the d e c i s i o n t o t e r m i n a t e 

White's employment. Because § 36-26-27 p r o v i d e d White a 

s t a t u t o r y r i g h t t o a p p e a l t h a t d e c i s i o n , she c o u l d not 

cir c u m v e n t t h a t procedure by f i l i n g a p e t i t i o n f o r a common-

law w r i t of c e r t i o r a r i . The t r i a l c o u r t t h e r e f o r e l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r t a i n the p e t i t i o n . See Ex  

p a r t e Conner, 855 So. 2d 486, 489 ( A l a . 2003) . The t r i a l 

c o u r t thus e r r e d i n f a i l i n g t o d i s m i s s t h a t p o r t i o n of the 

p e t i t i o n s e e k i n g r e v i e w of the d e c i s i o n t o t e r m i n a t e White's 

employment, and i t s judgment p u r p o r t i n g t o o v e r t u r n t h a t 

d e c i s i o n i s v o i d . See Vann v. Cook, 989 So. 2d 556, 559 ( A l a . 

C i v . App. 2008). 

In her p e t i t i o n , White a l s o sought j u d i c i a l r e v i e w of the 

d e c i s i o n t o p l a c e her on mandatory l e a v e pending the 
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a d m i n i s t r a t i v e h e a r i n g . In her p e t i t i o n , White a s s e r t e d t h a t 

Reed e f f e c t i v e l y i n v o l u n t a r i l y suspended her w i t h o u t pay but 

d i d so w i t h o u t f o l l o w i n g the n o t i c e r e q u i r e m e n t s s e t out i n 

A l a . Code 1975, § 36-26-28, t h e r e b y u n c o n s t i t u t i o n a l l y 

d e p r i v i n g her of due p r o c e s s i n r e l a t i o n t o her s u s p e n s i o n . 1 

In i t s judgment, the t r i a l c o u r t found t h a t White had been 

suspended w i t h o u t pay as of March 16, 2005, and t h a t she was 

e n t i t l e d t o f u l l r e i n s t a t e m e n t w i t h back pay. We i n t e r p r e t 

the judgment as v o i d i n g the s u s p e n s i o n of White's employment 

and r e s t o r i n g any annual l e a v e used t o pay White d u r i n g the 

p e r i o d between March 16, 2005, and the date of the t e r m i n a t i o n 

of her employment on A p r i l 13, 2005. 

1Alabama Code 1975, § 36-26-28, p r o v i d e s , i n p e r t i n e n t 
p a r t : 

"(a) An a p p o i n t i n g a u t h o r i t y may, from time t o 
time, p e r e m p t o r i l y suspend any employee w i t h o u t pay 
or o t h e r compensation as punishment f o r improper 
b e h a v i o r The s u s p e n s i o n w i t h l o s s of pay may be 
e f f e c t e d o n l y by s e r v i c e upon the employee by the 
a p p o i n t i n g a u t h o r i t y of w r i t t e n charges s e t t i n g out 
c l e a r l y the d e l i n q u e n c y f o r which the s u s p e n s i o n was 
made, a copy of which must a t the same time be 
m a i l e d or d e l i v e r e d t o the S t a t e P e r s o n n e l D i r e c t o r , 
and a w r i t t e n n o t i c e of the r i g h t t o ap p e a l the 
s u s p e n s i o n as p r o v i d e d i n s u b s e c t i o n (b). The 
suspended employee s h a l l have the r i g h t t o f i l e w i t h 
the a p p o i n t i n g a u t h o r i t y a w r i t t e n answer or 
e x p l a n a t i o n of the char g e s . " 

9 



2100444 

In h i s i n i t i a l a p p e l l a t e b r i e f , Reed does not argue t h a t 

the p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i s h o u l d have 

been d i s m i s s e d because White had a s t a t u t o r y r i g h t t o a p p e a l 

her s u s p e n s i o n . In f a c t , Reed makes no argument whatsoever 

r e g a r d i n g t h a t a s p e c t of the judgment a d d r e s s i n g the 

s u s p e n s i o n of White's employment. O r d i n a r i l y , t h i s c o u r t 

would have no c h o i c e but t o a f f i r m t h a t a s p e c t of the 

judgment. See B e t t i s v. Thornton, 662 So. 2d 256, 257 ( A l a . 

1995) ( s t a t i n g t h a t when an a p p e l l a n t f a i l s t o argue the 

p r o p r i e t y of an a s p e c t of the judgment, the i s s u e i s not 

b e f o r e the a p p e l l a t e c o u r t ) . However, t h i s c o u r t has an 

i m p e r a t i v e duty t o a s c e r t a i n whether a lower c o u r t had the 

n e c e s s a r y s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r the judgment 

from which the appea l was t a k e n . Conner, s u p r a . 

S e c t i o n 36-26-28(b) s p e c i f i c a l l y p r o v i d e s an employee of 

a s t a t e agency who has been suspended w i t h o u t pay a r i g h t t o 

ap p e a l t h a t s u s p e n s i o n . 2 Assuming t h a t White had been 

2 S e c t i o n 36-26-28(b)(1) p r o v i d e s : 

"The suspended employee may w i t h i n 10 days a f t e r 
n o t i c e p u r s u a n t t o t h i s s e c t i o n f i l e a w r i t t e n 
n o t i c e of appea l from the s u s p e n s i o n . I f the 
suspended employee g i v e s n o t i c e of a p p e a l from the 
s u s p e n s i o n , the a p p o i n t i n g a u t h o r i t y s h a l l have the 
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suspended w i t h o u t pay, which we do not d e c i d e , White c o u l d 

have a s s e r t e d any p r o c e d u r a l or s u b s t a n t i v e due-process 

v i o l a t i o n s r e l a t i n g t o her s u s p e n s i o n through such an a p p e a l . 

Hence, f o r the same reasons as those s e t out above r e g a r d i n g 

the t e r m i n a t i o n i s s u e , the t r i a l c o u r t d i d not have s u b j e c t -

m a t t e r j u r i s d i c t i o n over t h a t a s p e c t of the p e t i t i o n s e e k i n g 

j u d i c i a l r e v i e w of the manner i n which White was suspended. 

T h e r e f o r e , i t s judgment i n t h a t r e s p e c t i s a l s o v o i d . 

A v o i d judgment w i l l not s u p p o r t an a p p e a l ; an a p p e l l a t e 

c o u r t must d i s m i s s an attempted a p p e a l from such a v o i d 

judgment. Hunt T r a n s i t i o n & I n a u g u r a l Fund, I n c . v. G r e n i e r , 

782 So. 2d 270, 274 ( A l a . 2000). Reed's a p p e a l i s thus 

d i s m i s s e d , a l b e i t w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o 

v a c a t e i t s v o i d judgment. 

APPEAL DISMISSED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

d i s c r e t i o n of whether t o s t a y the s u s p e n s i o n pending 
the d i s p o s i t i o n of the a p p e a l or p r o c e e d w i t h the 
s u s p e n s i o n and p r o v i d e the employee w i t h a p o s t -
s u s p e n s i o n r e v i e w s u b j e c t t o the time frames 
p r e s c r i b e d h e r e i n . " 
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