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Mark S l a b y and h i s w i f e , M a r i a S l a b y , a p p e a l from a 

judgment of the DeKalb C i r c u i t C o u r t ("the t r i a l c o u r t " ) 

e n j o i n i n g the S l a b y s from the s h o r t - t e r m r e n t a l of t h e i r 

p r o p e r t y , a l o t on which a c a b i n i s s i t u a t e d , based on i t s 

d e t e r m i n a t i o n t h a t s h o r t - t e r m r e n t a l s are p r o h i b i t e d by a 

r e s t r i c t i v e covenant b u r d e n i n g t h e i r p r o p e r t y . We r e v e r s e . 

P r o c e d u r a l H i s t o r y 

On June 19, 2009, Mountain R i v e r E s t a t e s R e s i d e n t i a l 

A s s o c i a t i o n , I n c . ("the A s s o c i a t i o n " ) , f i l e d a c o m p l a i n t 

a g a i n s t the S l a b y s i n the t r i a l c o u r t . The A s s o c i a t i o n 

a s s e r t e d t h a t the S l a b y s had v i o l a t e d a r e s t r i c t i v e covenant 

b u r d e n i n g the l o t s i n the Mountain R i v e r E s t a t e s s u b d i v i s i o n 

i n DeKalb County, which s t a t e s : 

"The s u b j e c t p r o p e r t y i s r e s t r i c t e d t o s i n g l e f a m i l y 
r e s i d e n t i a l purposes o n l y . No commercial, 
a g r i c u l t u r a l or i n d u s t r i a l use s h a l l be p e r m i t t e d . " 

S p e c i f i c a l l y , the A s s o c i a t i o n a s s e r t e d t h a t the S l a b y s had 

been r e n t i n g t h e i r p r o p e r t y i n the Mountain R i v e r E s t a t e s 

s u b d i v i s i o n t o v a r i o u s persons who are not r e l a t e d f a m i l y 

members of the S l a b y s and, t h u s , t h a t they had been u s i n g 

t h e i r p r o p e r t y f o r commercial purposes i n v i o l a t i o n of the 

r e s t r i c t i v e covenant. The A s s o c i a t i o n r e q u e s t e d a permanent 
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i n j u n c t i o n e n j o i n i n g the S l a b y s from u s i n g t h e i r p r o p e r t y f o r 

purposes o t h e r than as a s i n g l e - f a m i l y r e s i d e n c e and from 

u s i n g t h e i r p r o p e r t y f o r commercial purposes. 

The S l a b y s f i l e d an answer t o the A s s o c i a t i o n ' s c o m p l a i n t 

on August 11, 2009. A t r i a l was h e l d on A p r i l 12, 2010, and 

both the A s s o c i a t i o n and the S l a b y s f i l e d b r i e f s i n the t r i a l 

c o u r t upon the c o m p l e t i o n of the t r i a l . 

On January 18, 2011, the t r i a l c o u r t e n t e r e d a judgment, 

which s t a t e s , i n p e r t i n e n t p a r t : 

" S i n g l e - f a m i l y R e s i d e n t i a l Purposes Only 

"The covenant r e s t r i c t s the use of the s u b j e c t 
p r o p e r t y t o s i n g l e - f a m i l y r e s i d e n t i a l purposes o n l y . 
A s i n g l e - f a m i l y r e s i d e n c e has been a p p r o p r i a t e l y 
d e f i n e d as a house o c c u p i e d by one f a m i l y . See  
Hooker v. A l e x a n d e r , 129 Conn. 433, 29 A.2d 308 

f o l l o w s (1942). I t f o l l o w s t h a t the term s i n g l e - f a m i l y  
r e s i d e n t i a l purpose m a n i f e s t s an i n t e n t t h a t a 
r e s i d e n c e not be used f o r r e s i d e n t i a l purposes by 
m u l t i - f a m i l y or n o n - f a m i l y groups. 

" C o n s t r u i n g the term r e s i d e n t i a l purposes 
employing the common and o r d i n a r y meaning of the 
words used, i t denotes the oc c u p y i n g of a premises 
f o r the purpose of making i t one's u s u a l p l a c e of 
abode. I t does not mean o c c u p y i n g a premises f o r 
v a c a t i o n or t r a n s i e n t purposes. 

"The Texas Court of Appeals has h e l d t h a t a deed 
r e s t r i c t i o n p r o v i d i n g t h a t no l o t i n a s u b d i v i s i o n 
c o u l d be used except f o r ' s i n g l e - f a m i l y r e s i d e n c e 
purposes' p r o h i b i t e d the homeowners from r e n t i n g 
t h e i r p r o p e r t y on a weekly and/or weekend b a s i s , 

3 



2100498 

though the r e s t r i c t i o n d i d not p r o h i b i t a l l r e n t a l 
of p r o p e r t y . Benard v. Humble, 990 S.W.2d 929 (Texas 
Ct. App. 1999). 

"The c o u r t f i n d s t h a t the use of the S l a b y s ' 
p r o p e r t y by m u l t i - f a m i l y and n o n - f a m i l y groups on an 
ongoing b a s i s f o r v a c a t i o n and t r a n s i e n t purposes 
c l e a r l y v i o l a t e s the i n t e n t of the r e s t r i c t i o n t h a t 
l i m i t s i t s use t o s i n g l e - f a m i l y r e s i d e n t i a l  
p urposes. 

"Commercial Use 

"The covenant a l s o p r o h i b i t s commercial use of 
the s u b j e c t p r o p e r t y . 

"The word commercial i s commonly used t o 
d e s c r i b e a wide a r r a y of b u s i n e s s and t r a d e 
e n t e r p r i s e s t h a t i n v o l v e the exchange of goods or 
s e r v i c e s f o r money. Here, the [Slabys] are 
p r o v i d i n g persons the use of t h e i r house i n exchange 
f o r money. They p r o v i d e s h o r t - t e r m l o d g i n g t o 
t r a n s i t o r y occupants, much l i k e the l o d g i n g p r o v i d e d 
by a motel or a bed and b r e a k f a s t . L i k e a m otel or 
a bed and b r e a k f a s t , t h e y a l s o c o l l e c t and pay 
l o d g i n g t a x e s t o the S t a t e . The [Slabys] a d v e r t i s e 
e x t e n s i v e l y and promote the r e n t a l of t h e i r house i n 
a manner t h a t i s c o n s i s t e n t w i t h t h a t of a 
commercial or b u s i n e s s endeavor. 

"The D i s t r i c t Court of F l o r i d a has h e l d t h a t a 
covenant t h a t p e r m i t t e d r e n t a l of r e s i d e n t i a l 
p r o p e r t y but t h a t p r o h i b i t e d i t s use f o r b u s i n e s s or 
commercial purposes p r e c l u d e d the use of the 
p r o p e r t y as a bed and b r e a k f a s t . The Court o p i n e d 
t h a t the r e n t a l of a r e s i d e n c e i n the c o n t e x t of 
such deed r e s t r i c t i o n p e r m i t t e d the r e n t a l o n l y as 
a r e s i d e n c e and not as a f a c i l i t y s e r v i n g temporary 
or t r a n s i e n t g u e sts from the g e n e r a l p u b l i c . Robins  
v. W a l t e r , 670 So. 2d 971 ( F l a . D i s t . App. 1995). 
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"The Court of Appeals of M i c h i g a n r e c e n t l y h e l d 
t h a t a p r o h i b i t i o n a g a i n s t commercial use p r e v e n t e d 
p r o p e r t y owners from u s i n g t h e i r p r o p e r t y f o r 
v a c a t i o n r e n t a l s f o r a week or l e s s t o t r a n s i e n t 
g u e s t s . Enchanted F o r e s t P r o p e r t y Owners A s s o c i a t i o n  
v. S c h i l l i n g , [(No. 287614)] (Mich. [Ct.] App., 
March 11, 2010) [ ( n o t r e p o r t e d i n N.W.2d)]. 

"The c o u r t f i n d s t h a t the covenant r e s t r i c t i o n 
a g a i n s t commercial use of the p r o p e r t y c l e a r l y and 
unambiguously p r e c l u d e s the r e n t a l use t h a t [the 
Sl a b y s ] are making of t h e i r p r o p e r t y . 

"ADJUDICATION 

"For the reasons s e t f o r t h , the c o u r t f i n d s t h a t 
the use b e i n g made by the [Slabys] of the s u b j e c t 
p r o p e r t y , i . e . , s h o r t - t e r m r e n t a l s t o t r a n s i t o r y 
g u e s t s i n c l u d i n g m u l t i - f a m i l y groups, i s a v i o l a t i o n 
of the a p p l i c a b l e r e s t r i c t i v e covenant. 
A c c o r d i n g l y , i t i s adjudged t h a t the [Slabys] are 
permanently e n j o i n e d from engaging i n a commercial 
use of the p r o p e r t y by r e n t i n g i t on a s h o r t - t e r m 
b a s i s of one week or l e s s and from r e n t i n g i t t o 
m u l t i - f a m i l y and n o n - f a m i l y groups." 

The S l a b y s f i l e d a motion t o s t a y the e x e c u t i o n of the 

t r i a l c o u r t ' s judgment pending appe a l on Febr u a r y 23, 2011; 

t h a t motion was g r a n t e d , and the t r i a l c o u r t s e t a supersedeas 

bond i n the amount of $7, 500. The S l a b y s a p p e a l e d t o the 

Alabama Supreme Court on Fe b r u a r y 28, 2011; t h a t c o u r t 

t r a n s f e r r e d the appea l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 
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F a c t s 

Mark S l a b y t e s t i f i e d t h a t , b e f o r e p u r c h a s i n g the 

p r o p e r t y , the S l a b y s had read, and they c o m p l e t e l y u n d e r s t o o d , 

the r e s t r i c t i v e covenants and bylaws of the A s s o c i a t i o n . One 

of those bylaws p r o v i d e d : 

" A l l p a r c e l s s h a l l be h e l d , t r a n s f e r r e d , s o l d 
conveyed, used, l e a s e d , o c c u p i e d , mortgaged and 
o t h e r w i s e encumbered s u b j e c t t o a l l the terms and 
p r o v i s i o n s of the D e c l a r a t i o n [of R e s t r i c t i v e 
C o v e n a n t s ] , the A r t i c l e s of I n c o r p o r a t i o n , and these 
By-laws, i n c l u d i n g , but not l i m i t e d t o , the 
c o n t i n u i n g l i e n h e r e i n d e s c r i b e d . " 

(Emphasis added.) Mark t e s t i f i e d t h a t the above language 

i n d i c a t e d t o him t h a t l e a s i n g of the p r o p e r t y would be 

p e r m i t t e d . 

On F e b r u a r y 15, 2006, he and h i s w i f e purchased two l o t s 

i n the Mountain R i v e r E s t a t e s s u b d i v i s i o n i n Mentone on which 

they p l a n n e d t o c o n s t r u c t a v a c a t i o n home. A t the time they 

p u r c h a s e d the p r o p e r t y , the S l a b y s became members of the 

A s s o c i a t i o n . Mark t e s t i f i e d t h a t he and h i s f a m i l y began 

c o n s t r u c t i o n of a five-bedroom l o g c a b i n around December 2006. 

A c c o r d i n g t o Mark, he had b u i l t the c a b i n as a v a c a t i o n home 

f o r h i s f a m i l y , b u t , as the economy grew worse, the S l a b y s 

d e c i d e d , around June or J u l y 2007, t o improve the c a b i n so 
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t h a t i t c o u l d be used f o r r e n t a l s . The S l a b y s d i d not seek or 

g a i n p e r m i s s i o n from the A s s o c i a t i o n b e f o r e r e n t i n g t h e i r 

p r o p e r t y ; however, M a r i a t e s t i f i e d t h a t she had u n d e r s t o o d 

from comments made a t an A p r i l 2007 p r o p e r t y owners' meeting 

and a c o n v e r s a t i o n she had had w i t h Ann Rogers, the d i r e c t o r 

of Phase One of the A s s o c i a t i o n , t h a t p r o p e r t y owners c o u l d 

r e n t t h e i r homes. 1 Mark t e s t i f i e d t h a t the S l a b y s f i r s t 

r e n t e d the p r o p e r t y i n October 2007, j u s t a f t e r c o n s t r u c t i o n 

of the c a b i n was completed. 

Mark t e s t i f i e d t h a t the name of t h e i r c a b i n i n the 

Mountain R i v e r E s t a t e s s u b d i v i s i o n i s " L i t t l e R i v e r Harmony." 

He t e s t i f i e d t h a t he had br o c h u r e s drawn up and t h a t the 

Sl a b y s d i s p e n s e d those b r o c h u r e s f o r one year a t the DeKalb 

County T o u r i s t Bureau; those b r o c h u r e s i n f o r m e d p e o p l e how t o 

c o n t a c t the S l a b y s i f the y wanted t o r e n t t h e i r c a b i n . He 

t e s t i f i e d t h a t they have one Web s i t e t h a t t h e y m a i n t a i n and 

t h a t t h a t Web s i t e , i n t u r n , l i n k s t o another Web s i t e f o r 

1The minutes from t h a t meeting do not r e f l e c t any 
d i s c u s s i o n r e g a r d i n g r e n t a l of p r o p e r t y w i t h i n the 
s u b d i v i s i o n , and s e v e r a l w i t n e s s e s t e s t i f i e d t h a t they were 
p r e s e n t a t the meeting and d i d not hear any d i s c u s s i o n 
r e g a r d i n g r e n t i n g . Rogers t e s t i f i e d t h a t she d i d not g i v e the 
Sl a b y s p e r m i s s i o n t o r e n t the c a b i n . 
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which they pay an annual amount t o have t h e i r c a b i n l i s t e d f o r 

r e n t a l . He t e s t i f i e d t h a t persons who want t o make a 

r e s e r v a t i o n t o r e n t the c a b i n c o n t a c t e d M a r i a S l a b y v i a e - m a i l 

or t e l e p h o n e . An e - m a i l p l a c e d i n t o e v i d e n c e by the 

A s s o c i a t i o n i n d i c a t e s t h a t a l l r e n t a l s of the c a b i n are 

s u b j e c t t o a " v a c a t i o n r e n t a l agreement," which governs the 

use of the p r o p e r t y . A c c o r d i n g t o Mark, a t the time of t r i a l , 

t h ey were a d v e r t i s i n g the c a b i n on t h e i r Web s i t e ; he s t a t e d 

t h a t M a r i a h a n d l e s a l l the a d v e r t i s i n g and t h a t they do not 

l i s t the c a b i n w i t h any r e n t a l company or management company. 

He f u r t h e r s t a t e d t h a t t h e y do not m a i n t a i n a r e a l - e s t a t e 

o f f i c e , a b u s i n e s s o f f i c e , or a r e n t a l o f f i c e on the p r e m i s e s . 

He s t a t e d t h a t a l l r e n t a l money i s exchanged o f f - s i t e , v i a the 

I n t e r n e t . 

He t e s t i f i e d t h a t t h e r e are 2 d i f f e r e n t l e v e l s i n the 

c a b i n ; "D.C. a l F i n e , " which i s the top f l o o r , has 4 bedrooms 

and s l e e p s up t o 14, and " P i z z i c a t o , " which i s the d o w n s t a i r s 

a r e a , s l e e p s 6. The two l e v e l s are d e s i g n e d t o be independent 

of one another w i t h no i n t e r i o r access a v a i l a b l e t o go from 

one l e v e l t o the o t h e r . He t e s t i f i e d t h a t e i t h e r the top 

l e v e l or the bottom l e v e l can be r e n t e d or the e n t i r e c a b i n 
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can be r e n t e d . He t e s t i f i e d t h a t M a r i a had t o l d him t h a t up 

t o 25 p e o p l e had s t a y e d t h e r e a t once. At no time have the 

S l a b y s r e n t e d the c a b i n t o two s e p a r a t e groups s i m u l t a n e o u s l y , 

however. 

The A s s o c i a t i o n p l a c e d i n t o e v i d e n c e a copy of the Web 

page a d v e r t i s i n g the c a b i n , which i n d i c a t e s t h a t the c a b i n i s 

a v a i l a b l e f o r r e n t a l "year round." The A s s o c i a t i o n a l s o 

s u b m i t t e d a c h a r t made by Mark, which showed t h a t , from 

October 2007 t o November 2009, the S l a b y s had r e n t e d the c a b i n 

a t o t a l of 380 days, or an average of 14 days per month. The 

S l a b y s ' r e c o r d s a l s o showed t h a t a p p r o x i m a t e l y 120 d i f f e r e n t 

persons or groups had r e n t e d the c a b i n d u r i n g t h a t p e r i o d , and 

they kept d e t a i l e d accounts of the c h e c k - i n and check-out 

dates of t h e i r t e n a n t s as w e l l as of a l l f i n a n c i a l 

t r a n s a c t i o n s i n v o l v e d i n the r e n t a l of the c a b i n . 

Mark p r e s e n t e d a c h a r t r e v e a l i n g t h a t the average monthly 

r e n t a l revenue from the c a b i n i s $2, 773 and t h a t the t o t a l 

revenue from October 2007 t o November 2009 had been $74,858. 

He s t a t e d t h a t the c o s t t o buy the l o t s and t o b u i l d the c a b i n 

was a p p r o x i m a t e l y $500,000. He t e s t i f i e d t h a t the average 

r e n t a l amount does not cover a l l the debt a s s o c i a t e d w i t h the 
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p r o p e r t y and t h a t they had not made any p r o f i t from r e n t i n g 

the c a b i n . A c c o r d i n g t o Mark, they r e n t the c a b i n as a means 

of t r y i n g t o o f f s e t some of the debt t h a t they i n c u r on the 

c a b i n . I f they are not a b l e t o o f f s e t t h a t debt t o some 

e x t e n t , Mark s t a t e d , i t would j e o p a r d i z e t h e i r a b i l i t y t o 

m a i n t a i n the c a b i n . He t e s t i f i e d t h a t they had h i r e d someone 

t o c l e a n the p r o p e r t y and t h a t M a r i a pays t h a t p e r s o n . M a r i a 

t e s t i f i e d t h a t she c o l l e c t s l o d g i n g t a x and r e m i t s i t t o the 

S t a t e of Alabama and t o the county. 

With r e g a r d t o the p o l i c i e s i n e f f e c t a t the c a b i n , Mark 

t e s t i f i e d t h a t he d i d not t h i n k t h e r e was a r e s t r i c t i o n on who 

c o u l d r e n t the c a b i n . He t e s t i f i e d t h a t t h e y have r e n t e d t o 

f a m i l i e s , t o church groups, t o youth groups, and t o women and 

mothers s e e k i n g a weekend v a c a t i o n ; he a l s o t e s t i f i e d t h a t 

f a m i l y r e u n i o n s are p o p u l a r because of the l o c a t i o n of the 

p r o p e r t y . He s t a t e d t h a t the t y p i c a l s i z e of the group t h a t 

r e n t s the c a b i n i s 10 t o 15 p e o p l e . Mark t e s t i f i e d t h a t they 

do not p r o v i d e s e r v i c e s f o r r e n t e r s t o purchase or 

t r a n s p o r t a t i o n , food, or beverages f o r the r e n t e r s . He 

t e s t i f i e d t h a t t h e r e i s no r e s t a u r a n t on the premises and t h a t 

r e n t e r s must p r e p a r e t h e i r own meals, change t h e i r own l i n e n s , 
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take out the garbage, do t h e i r own l a u n d r y , and c l e a n the 

house d u r i n g t h e i r s t a y . Mark s t a t e d t h a t p e o p l e use the 

c a b i n t o " e a t , s l e e p , and hang o u t . " 

Mark t e s t i f i e d t h a t the S l a b y s s c r e e n t h e i r r e n t e r s , t h a t 

p e o p l e are s c r e e n e d e c o n o m i c a l l y because the r e n t a l f e e s are 

h i g h , t h a t the S l a b y s make i t c l e a r t h a t the c a b i n i s t h e i r 

home, and t h a t the S l a b y s do not encourage " s p r i n g b r e a k e r s . " 

He t e s t i f i e d f u r t h e r t h a t M a r i a t a l k s t o or e - m a i l s p o t e n t i a l 

r e n t e r s and t h a t t h e y had never had c o l l e g e k i d s s t a y as a 

group. Mark t e s t i f i e d t h a t they had never r e c e i v e d any 

c o m p l a i n t s from n e i g h b o r s or A s s o c i a t i o n members about the 

conduct or a c t i v i t i e s of any of t h e i r r e n t e r s . 

In F e b r u a r y 2009, Mark sent an e - m a i l t o the c h a i r p e r s o n 

of the R e s t r i c t i o n s Committee f o r the Mountain R i v e r E s t a t e s 

s u b d i v i s i o n , p r o p o s i n g an amendment t o the r e s t r i c t i v e 

covenants. In the e - m a i l , Mark p r o p o s e d t h a t c e r t a i n 

r e g u l a t i o n s be added t o govern the r e n t a l of homes w i t h i n the 

s u b d i v i s i o n i n o r d e r " t o p r o v i d e a way f o r owners of p r o p e r t y 

i n Mountain R i v e r E s t a t e s ... t o r e n t / l e a s e t h e i r p r o p e r t y i n 

a way t h a t i s harmonious t o the o t h e r p r o p e r t y owners" i n the 

s u b d i v i s i o n . A t the annual p r o p e r t y owners' meeting i n A p r i l 
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2009, the R e s t r i c t i o n s Committee s u b m i t t e d f o r a v o t e a 

proposed amendment t o the r e s t r i c t i v e covenants t o " e x p r e s s l y 

a l l o w " f o r s h o r t - t e r m r e n t a l s t o the same t e n a n t f o r no more 

than a two-week p e r i o d , s u b j e c t t o the r e g u l a t i o n s suggested 

by Mark. A m a j o r i t y of the p r o p e r t y owners d i d not v o t e i n 

f a v o r of the amendment, and t h e r e f o r e i t was not adopted. 

A number of p r o p e r t y owners i n the Mountain R i v e r E s t a t e s 

s u b d i v i s i o n t e s t i f i e d a t t r i a l and r e q u e s t e d t h a t the t r i a l 

c o u r t r u l e t o p r o h i b i t the S l a b y s ' r e n t a l of t h e i r p r o p e r t y . 

D i s c u s s i o n 

The S l a b y s r a i s e two arguments on a p p e a l . F i r s t , t hey 

contend t h a t the t r i a l c o u r t e r r e d i n c o n s t r u i n g the 

r e s t r i c t i v e covenant as p r e c l u d i n g s h o r t - t e r m r e n t a l s t o 

m u l t i f a m i l y groups and n o n f a m i l i e s . Second, assuming they do 

not p r e v a i l on the f i r s t i s s u e , the S l a b y s argue t h a t the 

t r i a l c o u r t s h o u l d have b a l a n c e d the e q u i t i e s i n t h e i r f a v o r 

and d e t e r m i n e d t h a t e n f o r c i n g the r e s t r i c t i v e covenant a g a i n s t 

them would r e s u l t i n an undue h a r d s h i p . See Lange v.  

S c o f i e l d , 567 So. 2d 1299, 1302 ( A l a . 1990) . We c o n s i d e r the 

r e s o l u t i o n of the f i r s t i s s u e t o be d i s p o s i t i v e of t h i s 

a p p e a l , so we do not address the second i s s u e . 
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I. The Meaning of " S i n g l e F a m i l y R e s i d e n t i a l Purposes" 

A. S t r u c t u r e Versus Use 

The f i r s t sentence of the r e s t r i c t i v e covenant a t i s s u e 

r e s t r i c t s the p r o p e r t y owned by the S l a b y s " t o s i n g l e f a m i l y 

r e s i d e n t i a l purposes o n l y . " That phra s e , and o t h e r s i m i l a r 

p h r a s e s , has engendered many c o n f l i c t i n g o p i n i o n s a c r o s s the 

c o u n t r y as t o whether the language r e s t r i c t s the types and 

number of s t r u c t u r e s t h a t may be e r e c t e d on the p r o p e r t y , the 

use t o which those s t r u c t u r e s may be put, or bo t h . See F r a n c i s 

M. Dougherty, A n n o t a t i o n , R e s t r i c t i v e Covenant L i m i t i n g Land  

Use t o " P r i v a t e R e s i d e n c e " or " P r i v a t e R e s i d e n t i a l Purposes":  

I n t e r p r e t a t i o n and A p p l i c a t i o n , 43 A.L.R. 4th 71 (1986). That 

p a r t i c u l a r phrase has o f t e n appeared i n a p p e l l a t e - c o u r t 

o p i n i o n s from t h i s s t a t e , see, e.g., C i t y of Mountain Brook v.  

Green V a l l e y P a r t n e r s I , 690 So. 2d 359, 360 ( A l a . 1997); 

Turner v. C l u t t s , 565 So. 2d 92 ( A l a . 1990); Laney v. E a r l y , 

292 A l a . 227, 292 So. 2d 103 (1974); and Roegner v. V i n s o n , 

723 So. 2d 694, 695 ( A l a . C i v . App. 1998), b u t, t o d a t e , i t 

has o n l y been c o n s t r u e d i n c o n t r o v e r s i e s r e g a r d i n g the n a t u r e 

and number of s t r u c t u r e s t h a t may be c o n s t r u c t e d on a burdened 

p a r c e l of p r o p e r t y . As a p p l i e d i n t h a t c o n t e x t , the phrase 
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" s i n g l e f a m i l y r e s i d e n t i a l purposes o n l y " p r e c l u d e s the 

e r e c t i o n of a s i n g l e s t r u c t u r e c o n t a i n i n g segmented l i v i n g 

f a c i l i t i e s , such as an apartment or condominium complex, see  

Orange Beach M a r i n a , I n c . v. Warner, 500 So. 2d 1068 ( A l a . 

1986) ( c o n c l u d i n g t h a t m u l t i f a m i l y condominiums c o u l d not be 

e r e c t e d on p r o p e r t y r e s t r i c t e d t o use f o r a " ' s i n g l e f a m i l y 

p r i v a t e d w e l l i n g or r e s i d e n c e ' " ) , or maintenance of m u l t i p l e 

s e p a r a t e l i v i n g f a c i l i t i e s l o c a t e d on the same p r o p e r t y , see  

Hines v. H e i s l e r , 439 So. 2d 4 ( A l a . 1983) ( p r o p e r t y c o u l d not 

be used t o e r e c t m u l t i f a m i l y townhouse w i t h s h a r e d d r i v e w a y 

when s u b j e c t t o r e s t r i c t i v e covenant r e q u i r i n g p r i v a t e 

r e s i d e n t i a l u s e ) ; and Waldrop v. Welch, 505 So. 2d 325, 328 

( A l a . 1987) ( r e s t r i c t i v e covenant l i m i t i n g use of s u b d i v i s i o n 

l o t s t o " ' p r i v a t e r e s i d e n c e purposes o n l y ' " p r o h i b i t e d owners 

of l o t from p l a c i n g s e v e r a l camper-type t r a v e l t r a i l e r s on 

s i n g l e l o t f o r use as camping r e c r e a t i o n a l f a c i l i t i e s or 

temporary r e s i d e n c e s ) , because such s t r u c t u r e s are not i n the 

n a t u r e of a " s i n g l e f a m i l y r e s i d e n c e " or a " p r i v a t e " 

r e s i d e n c e , " i . e . , "a p l a c e of abode f o r one f a m i l y . " Waldrop, 

505 So. 2d a t 328. 
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In t h i s case, the p a r t i e s d i d not l i t i g a t e a t t r i a l the 

q u e s t i o n whether the c a b i n owned by the S l a b y s , as d e s i g n e d 

and b u i l t , c o n s t i t u t e s a " s i n g l e f a m i l y r e s i d e n c e . " A t o r a l 

argument on i t s a p p l i c a t i o n f o r r e h e a r i n g , the A s s o c i a t i o n 

argued t h a t , under Hines, the S l a b y s ' c a b i n v i o l a t e s the 

r e s t r i c t i v e covenant because, i t s a i d , the c a b i n i s i n the 

n a t u r e of a d u p l e x , b u i l t t o accommodate more than one f a m i l y . 

However, the A s s o c i a t i o n conceded t h a t i t had not r a i s e d t h a t 

argument i n the t r i a l c o u r t and t h a t the t r i a l c o u r t d i d not 

r e s t i t s judgment on t h a t ground. A l t h o u g h t h i s c o u r t can 

a f f i r m a judgment on any v a l i d ground, even one not c o n s i d e r e d 

by the t r i a l c o u r t , t h a t ground must be a l e g a l one. A t k i n s  

v. S t a t e , 16 So. 3d 792, 797 ( A l a . C i v . App. 2009) ( c i t i n g 

L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of Alabama H e a l t h  

S e r v s . Found., P.C., 881 So. 2d 1013, 1020 ( A l a . 2 0 0 3 ) ) . In 

t h i s case, whether the c a b i n can be c h a r a c t e r i z e d as a d u p l e x 

or as a " s i n g l e f a m i l y r e s i d e n c e " would i n v o l v e a d i s p u t e d 

q u e s t i o n of f a c t not a q u e s t i o n of law. Because t h a t f a c t u a l 

i s s u e was not r a i s e d or r e s o l v e d i n the t r i a l c o u r t , t h i s 

c o u r t cannot a f f i r m the judgment on the b a s i s t h a t the c a b i n 

c o n s t i t u t e s a duplex and not a s i n g l e - f a m i l y r e s i d e n c e . 
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At t r i a l , the p a r t i e s d i d c o n t e s t the i s s u e whether the 

way i n which the S l a b y s use the c a b i n v i o l a t e s the r e s t r i c t i o n 

r e q u i r i n g t h e i r p r o p e r t y t o be used f o r " s i n g l e f a m i l y 

r e s i d e n t i a l purposes o n l y . " The t r i a l c o u r t a d j u d i c a t e d the 

c o n t r o v e r s y on the ground t h a t the S l a b y s , by r e n t i n g t h e i r 

c a b i n t o n o n - f a m i l y members on a s h o r t - t e r m b a s i s , were u s i n g 

t h e i r p r o p e r t y i n a manner i n c o n s i s t e n t w i t h the terms of the 

r e s t r i c t i v e covenant. T h i s a p p e a l t h e r e f o r e s q u a r e l y p r e s e n t s 

an i s s u e of f i r s t i m p r e s s i o n f o r the a p p e l l a t e c o u r t s of t h i s 

s t a t e as t o the e f f e c t of the phrase " s i n g l e f a m i l y 

r e s i d e n t i a l purposes o n l y " on the use of a s t r u c t u r e on the 

p r e m i s e s . Hence, p r i o r caselaw i n f o r m s , but does not c o n t r o l , 

our d e t e r m i n a t i o n of t h a t i s s u e . 

B. E f f e c t on I d e n t i t y of Occupants 

In i t s judgment, the t r i a l c o u r t found: 

"A s i n g l e - f a m i l y r e s i d e n c e has been a p p r o p r i a t e l y 
d e f i n e d as a house o c c u p i e d by one f a m i l y . See  
Hooker v. A l e x a n d e r , 129 Conn. 433, 29 A.2d 308 
(1942). I t f o l l o w s t h a t the term s i n g l e - f a m i l y  
r e s i d e n t i a l purpose m a n i f e s t s an i n t e n t t h a t a 
r e s i d e n c e not be used f o r r e s i d e n t i a l purposes by 
m u l t i - f a m i l y or n o n - f a m i l y groups." 

To the e x t e n t t h a t the t r i a l c o u r t meant t h a t o n l y a 

t r a d i t i o n a l n u c l e a r f a m i l y may r e s i d e i n a " s i n g l e f a m i l y 
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r e s i d e n c e " and t h a t occupancy by o t h e r , more t a n g e n t i a l l y 

r e l a t e d or u n r e l a t e d persons breaches the r e s t r i c t i v e 

covenant, we d i s a g r e e . 

N e i t h e r our supreme c o u r t , nor t h i s c o u r t , has ever r u l e d 

t h a t a s t r u c t u r e t h a t q u a l i f i e s as a " s i n g l e f a m i l y r e s i d e n c e " 

must be o c c u p i e d by o n l y one b i o l o g i c a l f a m i l y or t h a t a 

s t r u c t u r e i s not used f o r " s i n g l e f a m i l y r e s i d e n t i a l purposes" 

because u n r e l a t e d persons r e s i d e t h e r e i n . R e s t r i c t i n g the use 

of the c a b i n t o o c c u p a t i o n by o n l y a t r a d i t i o n a l s i n g l e 

n u c l e a r f a m i l y would p r e v e n t the S l a b y s from u s i n g t h e i r c a b i n 

t o house t h e i r own extended f a m i l y or from h a v i n g o v e r n i g h t or 

weekend v i s i t s w i t h t h e i r f r i e n d s and a s s o c i a t e s , uses t h a t 

are not o n l y c o n s i s t e n t w i t h s i n g l e - f a m i l y r e s i d e n t i a l 

p urposes, but are expe c t e d . 

The r e s t r i c t i v e covenant a t i s s u e does not d e f i n e the 

term " f a m i l y . " C o u r t s are g e n e r a l l y i n c l i n e d toward a broad 

u n d e r s t a n d i n g of the term " f a m i l y " when t h a t term i s l e f t 

u n d e f i n e d i n r e s t r i c t i v e covenants and z o n i n g o r d i n a n c e s . See 

James L. R i g e l h a u p t , J r . , A n n o t a t i o n , What C o n s t i t u t e s a  

" F a m i l y " W i t h i n Meaning of Zoning R e g u l a t i o n or R e s t r i c t i v e  

Covenant, 71 A.L.R.3d 693 (1976). 
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"Now t h i s word ' f a m i l y , ' c o n t a i n e d i n the s t a t u t e , 
i t i s an e x p r e s s i o n of g r e a t f l e x i b i l i t y . I t i s 
a p p l i e d i n many ways. I t may mean the husband and 
w i f e , h a v i n g no c h i l d r e n and l i v i n g alone t o g e t h e r , 
or i t may mean c h i l d r e n , or w i f e and c h i l d r e n , or 
b l o o d r e l a t i v e s , or any group c o n s t i t u t i n g a 
d i s t i n c t domestic or s o c i a l body. I t i s o f t e n used 
t o denote a s m a l l s e l e c t corps a t t a c h e d t o an army 
c h i e f , and has even been extended t o whole s e c t s , as 
i n the case of the Shakers." 

C a r m i c h a e l v. No r t h w e s t e r n Mut. B e n e f i t Ass'n, 51 Mich. 494, 

496, 16 N.W. 871, 872 (1883). The word " f a m i l y " has been 

g i v e n an even more e l a s t i c d e f i n i t i o n s i n c e C a r m i c h a e l was 

d e c i d e d . See B l a c k ' s Law D i c t i o n a r y 679 (9th ed. 2009) 

( d e f i n i n g " f a m i l y " p r i m a r i l y as: "A group of persons connected 

by b l o o d , by a f f i n i t y , or by law, esp. w i t h i n two or t h r e e 

g e n e r a t i o n s . " ) . 

Moreover, the r e s t r i c t i v e covenant does not p r o v i d e t h a t 

the burdened p r o p e r t y s h a l l be o c c u p i e d by "not more than one 

s i n g l e f a m i l y u n i t . " See Jayno H e i g h t s Landowners Ass'n v.  

P r e s t o n , 85 Mich. App. 443, 447, 271 N.W.2d 268, 270 (1978) 

( c o n s t r u i n g such wording as p r e v e n t i n g use of s i n g l e - f a m i l y 

d w e l l i n g f o r o p e r a t i o n of group home f o r e l d e r l y ) . As the 

Sl a b y s a l s o p o i n t out, the r e s t r i c t i v e covenant does not 

r e q u i r e t h a t the c a b i n be e x c l u s i v e l y "owner-occupied" or the 

l i k e , so the y "are not c o n s t r a i n e d i n the c h a r a c t e r of t h e i r 
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r e s i d e n t i a l use of the p r o p e r t y by the deed covenants." 

S i l s b y v. B e l c h , 952 A.2d 218, 222 (Me. 2008). See a l s o Bear  

v. B e r n s t e i n , 251 A l a . 230, 232, 36 So. 2d 483, 484 (1948) 

("courts s h o u l d not extend, by c o n s t r u c t i o n , the r e s t r a i n t 

beyond i t s p r o p e r scope by w r i t i n g i n t o i t what i s not c l e a r l y 

i n h i b i t e d " ) . 

"[W]hen the term ' s i n g l e - f a m i l y d w e l l i n g ' i s c o u p l e d 
w i t h the phrase ' r e s i d e n t i a l purposes o n l y , ' 
n o n r e s i d e n t i a l uses may not be made of the b u i l d i n g . 
However, i n t h i s l a t t e r s i t u a t i o n , c o u r t s have a l s o  
h e l d t h a t t h e r e i s no requirement t h a t the d w e l l i n g  
be i n h a b i t e d by a ' s i n g l e ' f a m i l y , as l o n g as the  
b u i l d i n g i s used f o r r e s i d e n t i a l p u r p o s e s . " 

43 Am. J u r . Proof of F a c t s 473 ( R e s i d e n t i a l P r o p e r t y ) § 8 (3d 

ed. 1997) (emphasis added) ( c i t i n g G r e e n b r i e r - C l o v e r d a l e 

Homeowners Ass'n v. Baca, 763 P.2d 1 (Colo. C t . App. 1988) 

(use of house as group home f o r e i g h t u n r e l a t e d , 

d e v e l o p m e n t a l l y d i s a b l e d a d u l t s d i d not v i o l a t e r e s t r i c t i v e 

covenant r e q u i r i n g " ' s i n g l e - f a m i l y d w e l l i n g ' " ) ; and Vienna  

Bend S u b d i v i s i o n Homeowners Ass'n v. Manning, 459 So. 2d 1345 

(La. C t . App. 1984) ( a c c o r d ) ) . See a l s o B e l l a r m i n e H i l l s  

Ass'n v. R e s i d e n t i a l Sys. Co., 84 Mich. App. 554, 269 N.W.2d 

673 (1978) ( d i s c u s s i n g a t l e n g t h the problem of d e f i n i n g the 

word " f a m i l y " i n the c o n t e x t of a r e s t r i c t i v e covenant 
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r e q u i r i n g t h a t p r o p e r t y be used f o r s i n g l e - f a m i l y r e s i d e n c e s ) ; 

and C o s t l e y v. Caromin House, I n c . , 313 N.W.2d 21 (Minn. 1981) 

(group home f o r s i x m e n t a l l y c h a l l e n g e d a d u l t s and two 

r e s i d e n t house p a r e n t s was a s i n g l e - f a m i l y u n i t w i t h i n meaning 

of c i t y z o n i n g o r d i n a n c e ) . 2 

" R e s t r i c t i v e covenants w i l l be r e c o g n i z e d and 
e n f o r c e d when e s t a b l i s h e d by c o n t r a c t , but they are 
not f a v o r e d and w i l l be s t r i c t l y c o n s t r u e d . 
C a r p e n t e r v. D a v i s , 688 So. 2d 256, 258 ( A l a . 1997) . 
Our Supreme Court has h e l d t h a t 

" ' i n c o n s t r u i n g r e s t r i c t i v e covenants, a l l 
doubts must be r e s o l v e d a g a i n s t the 
r e s t r i c t i o n and i n f a v o r of f r e e and 
u n r e s t r i c t e d use of p r o p e r t y . However, 

2 I n C i v i t a n s Care, I n c . v. Board of Adjustment of  
H u n t s v i l l e , 437 So. 2d 540 ( A l a . C i v . App. 1983), t h i s c o u r t 
a f f i r m e d a judgment denying a f a v o r a b l e i n t e r p r e t a t i o n of a 
zo n i n g o r d i n a n c e t o a n o n p r o f i t o r g a n i z a t i o n d e s i r o u s of 
o p e r a t i n g a group home f o r m e n t a l l y c h a l l e n g e d a d u l t s i n an 
ar e a zoned f o r occupancy by one or two f a m i l i e s . The t r i a l 
c o u r t i n t h a t case r e c o g n i z e d t h a t the group c o n s t i t u t e d a 
" f a m i l y " w i t h i n the d e f i n i t i o n c o n t a i n e d i n the zo n i n g 
o r d i n a n c e , namely: "'Any number of i n d i v i d u a l s l i v i n g t o g e t h e r 
as a s i n g l e housekeeping u n i t and d o i n g t h e i r own c o o k i n g on 
the p r e m i s e s . ' " 437 So. 2d a t 542. However, the t r i a l c o u r t 
found, and t h i s c o u r t agreed, t h a t the n o n p r o f i t o r g a n i z a t i o n 
p l a n n e d t o ope r a t e the group home as a " b o a r d i n g house" or a 
"rooming house" i n v i o l a t i o n of o t h e r s e c t i o n s of the zo n i n g 
o r d i n a n c e . 437 So. 2d a t 542-43 ( c i t i n g C i t y of G u n t e r s v i l l e  
v. S h u l l , 355 So. 2d 361 ( A l a . 1978)). We f i n d C i v i t a n s Care 
to be d i s t i n g u i s h a b l e from the p r e s e n t case and not i n 
c o n f l i c t w i t h our h o l d i n g today t h a t the u n d e f i n e d term 
" f a m i l y " s h o u l d be c o n s t r u e d b r o a d l y i n a r e s t r i c t i v e 
covenant. 
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e f f e c t w i l l be g i v e n t o the m a n i f e s t i n t e n t 
of the p a r t i e s when t h a t i n t e n t i s c l e a r 
.... Furthermore, r e s t r i c t i v e covenants are 
t o be c o n s t r u e d a c c o r d i n g t o the i n t e n t of 
the p a r t i e s i n the l i g h t of the terms of 
the r e s t r i c t i o n and c i r c u m s t a n c e s known t o 
the p a r t i e s . ' 

"Hines v. H e i s l e r , 439 So. 2d 4, 5-6 ( A l a . 1983)." 

Hi p s h v. Graham Creek E s t a t e s Owners Ass'n, 927 So. 2d 846, 

848-49 ( A l a . C i v . App. 2005). See a l s o Grove H i l l Homeowners'  

Ass'n v. R i c e , 43 So. 3d 609, 614 ( A l a . C i v . App. 2010). 

The e v i d e n c e r e f l e c t s t h a t the S l a b y s have r e n t e d the 

c a b i n t o o n l y one group of persons a t a time and t h a t the 

persons w i t h i n the i n d i v i d u a l groups have not been s t r a n g e r s 

t o one another, as one would expect t o f i n d a t h o t e l s , m o t e l s , 

and o t h e r s i m i l a r commercial l o d g i n g s , but are a f f i l i a t e d 

p ersons who r e n t the c a b i n as a c o o r d i n a t e d whole. Sometimes 

those groups are not b l o o d r e l a t i o n s , b u t, as shown, t h a t i s 

not the o n l y c h a r a c t e r i s t i c of a " f a m i l y . " The mere f a c t t h a t 

the r e n t e r s are b i o l o g i c a l l y u n r e l a t e d t o the S l a b y s or t o 

each o t h e r does not mean t h a t , when r e n t i n g the c a b i n , t h e y 

are u s i n g the premises f o r o t h e r than " s i n g l e f a m i l y 

r e s i d e n t i a l p u rposes." 

C. R e s i d e n t i a l Uses 
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At l e a s t two o t h e r j u r i s d i c t i o n s have d e t e r m i n e d t h a t the 

s h o r t - t e r m r e n t a l of a v a c a t i o n home does not v i o l a t e 

r e s t r i c t i o n s r e q u i r i n g p r o p e r t y t o be used f o r " r e s i d e n t i a l 

p u rposes" or s i m i l a r w o r d i n g . In Lowden v. B o s l e y , 395 Md. 

58, 909 A.2d 261 (2006), c i t e d by the S l a b y s , the Maryland 

Court of Appeals determined t h a t the owners of a v a c a t i o n home 

had not v i o l a t e d a r e s t r i c t i v e covenant r e q u i r i n g t h a t l o t s i n 

the s u b d i v i s i o n be used f o r " ' s i n g l e f a m i l y r e s i d e n t i a l 

purposes o n l y ' " by r e n t i n g t h e i r home t o o t h e r f a m i l i e s on a 

s h o r t - t e r m b a s i s . S p e c i f i c a l l y , the c o u r t c o n c l u d e d t h a t the 

covenant "on i t s f a c e [did] not p r o h i b i t the s h o r t - t e r m r e n t a l 

of a defendant's home t o a s i n g l e f a m i l y which r e s i d e s i n the 

home." 395 Md. a t 67, 909 A.2d a t 266. The c o u r t reasoned 

t h a t " ' [ r ] e s i d e n t i a l use,' w i t h o u t more, has been c o n s i s t e n t l y 

i n t e r p r e t e d as meaning t h a t the use of the p r o p e r t y i s f o r 

l i v i n g purposes, or a d w e l l i n g , or a p l a c e of abode," and t h a t 

" [ t ] h e t r a n s i t o r y or temporary n a t u r e of such use does not 

d e f e a t the r e s i d e n t i a l s t a t u s . " 395 Md. a t 68, 909 A.2d a t 

267. 

S i m i l a r l y , i n M u l l i n v. S i l v e r c r e e k Condominium, Owner's  

Ass'n, 195 S.W.3d 484 (Mo. Ct. App. 2006), the M i s s o u r i Court 
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of Appeals a f f i r m e d a judgment a l l o w i n g n i g h t l y r e n t a l s of 

condominiums t h a t were s u b j e c t t o a r e s t r i c t i v e covenant 

r e q u i r i n g each u n i t t o be "'used, improved, and d e v o t e d 

e x c l u s i v e l y t o r e s i d e n t i a l use by a s i n g l e f a m i l y . ' " 195 

S.W.3d a t 488. The c o u r t s t a t e d : 

"The p l a i n and o r d i n a r y meaning of ' r e s i d e n t i a l 
p u rposes' i s 'one i n which p e o p l e r e s i d e or d w e l l , 
or which t h e y make t h e i r homes, as d i s t i n g u i s h e d 
from one which i s used f o r commercial or b u s i n e s s 
purposes.' S t a t e d another way, the u n i t owners' use 
of t h e i r u n i t s and r e s t r i c t e d common elements must 
be f o r the purpose of r e s i d i n g or d w e l l i n g t h e r e , or 
i n a manner making the r e a l t y a home, as 
d i s t i n g u i s h e d from u s i n g the r e a l t y f o r commercial 
or b u s i n e s s purposes." 

195 S.W.3d a t 490 ( c i t a t i o n s o m i t t e d ) . The c o u r t found t h a t 

the r e s t r i c t i o n t h a t the condominium u n i t s be used "by a 

s i n g l e f a m i l y " s h o u l d be c o n s t r u e d t o g e t h e r w i t h another 

r e s t r i c t i o n so t h a t the owner c o u l d be a l l o w e d t o r e n t the 

u n i t t o o t h e r s . I d . 

We agree w i t h those c o u r t s t h a t p r o p e r t y i s used f o r 

" r e s i d e n t i a l purposes" when those o c c u p y i n g i t do so f o r 

o r d i n a r y l i v i n g p urposes. Thus, so l o n g as the r e n t e r s 

c o n t i n u e t o r e l a x , e a t , s l e e p , bathe, and engage i n o t h e r 

i n c i d e n t a l a c t i v i t i e s , as the u n d i s p u t e d e v i d e n c e i n d i c a t e s 
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r e n t e r s d i d i n t h i s case, they are u s i n g the c a b i n f o r 

r e s i d e n t i a l purposes. 
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D. E f f e c t on D u r a t i o n of R e n t a l 

In i t s judgment, the t r i a l c o u r t , i n s t e a d of f o c u s i n g on 

how the r e n t e r s used the c a b i n , c o n c e n t r a t e d on the s h o r t - t e r m 

n a t u r e of t h a t use. The t r i a l c o u r t s t a t e d : 

" C o n s t r u i n g the term r e s i d e n t i a l purposes 
employing the common and o r d i n a r y meaning of the 
words used, i t denotes the o c c u p y i n g of a premises 
f o r the purpose of making i t one's u s u a l p l a c e of 
abode. I t does not mean o c c u p y i n g a premises f o r 
v a c a t i o n or t r a n s i e n t purposes." 

(Second emphasis added.) The evi d e n c e c l e a r l y e s t a b l i s h e s 

t h a t the S l a b y s , l i k e many of the o t h e r landowners i n the 

s u b d i v i s i o n , use t h e i r p r o p e r t y as a v a c a t i o n home, s t a y i n g 

t h e r e o n l y i n t e r m i t t e n t l y or s e a s o n a l l y . Under the t r i a l 

c o u r t ' s r e a s o n i n g , and the r e a s o n i n g employed by the Texas 

Court of Appeals i n Benard v. Humble, 990 S.W.2d 929 (Tex. C t . 

App. 1999), upon which the t r i a l c o u r t r e l i e d , u n l e s s they use 

t h e i r p r o p e r t y as t h e i r p r i m a r y r e s i d e n c e s , the o t h e r 

landowners i n the s u b d i v i s i o n a l s o would be i n v i o l a t i o n of 

the r e s t r i c t i v e covenant. 

On de novo re v i e w , see Hipsh v. Graham Creek E s t a t e s 

Owners Ass'n, 927 So. 2d a t 848 ( t r e a t i n g c o n s t r u c t i o n of 

unambiguous r e s t r i c t i v e covenant as a q u e s t i o n of law t o be 

rev i e w e d de novo), we h o l d t h a t the term " r e s i d e n t i a l 
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purposes" does not mean o n l y " o c c u p y i n g of a premises f o r the 

purpose of making i t one's u s u a l p l a c e of abode." Our supreme 

c o u r t d i d not h o l d i n Waldrop, sup r a , t h a t the term 

" r e s i d e n c e " means u s u a l p l a c e of abode; r a t h e r , i t s t a t e d o n l y 

t h a t the term i s s a t i s f i e d when a b u i l d i n g i s "a p l a c e of 

abode." 505 So. 2d a t 328. So d e f i n e d , the c a b i n would be 

used f o r " r e s i d e n t i a l purposes" anytime i t i s used as a p l a c e 

of abode, even i f the persons o c c u p y i n g the c a b i n are r e s i d i n g 

t h e r e t e m p o r a r i l y d u r i n g a v a c a t i o n . See a l s o Lowden, 395 Md. 

a t 68, 909 A.2d a t 267 ("The t r a n s i t o r y or temporary n a t u r e of 

such use does not d e f e a t the r e s i d e n t i a l s t a t u s . " ) . 

The A s s o c i a t i o n ' s bylaws r e c o g n i z e t h a t the S l a b y s can 

l e a s e t h e i r p r o p e r t y , and the judgment i m p l i e d l y a l l o w s the 

S l a b y s t o l e a s e t h e i r p r o p e r t y f o r p e r i o d s l o n g e r than a week. 

The judgment o n l y p r o h i b i t s " s h o r t - t e r m " r e n t a l s . 

" [ T ] h e r e i s u t t e r l y n o t h i n g i n the language of the 
D e c l a r a t i o n which p r o v i d e s any b a s i s f o r drawing a 
d i s t i n c t i o n between l o n g - t e r m r e n t a l s and s h o r t - t e r m 
r e n t a l s . Moreover, a t what p o i n t does the r e n t a l of 
a home move from s h o r t - t e r m t o l o n g - t e r m : a week? a 
month? a season? t h r e e months? s i x months? one year? 
or s e v e r a l y e a r s ? " 

Lowden, 395 Md. a t 70, 909 A.2d a t 268. We r e a d n o t h i n g i n 

the r e s t r i c t i v e covenants, as w r i t t e n , a d d r e s s i n g the 
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a c c e p t a b l e l e n g t h of a r e n t a l or l e a s e of the p r o p e r t y . As 

noted, a m a j o r i t y of the members of the A s s o c i a t i o n r e j e c t e d 

attempts t o p r o v i d e f u r t h e r d e f i n i t i o n of the p r o p e r t y owners' 

l e a s i n g r i g h t s . In the absence of some s p e c i f i c r e s t r i c t i o n , 

the S l a b y s presumably can a u t h o r i z e t h e i r r e n t e r s t o use the 

c a b i n i n the same manner, and f o r the same p e r i o d , t h a t the 

Sl a b y s themselves use i t . Cf. Walker v. Southern T r u c k i n g  

Corp. , 283 A l a . 551, 219 So. 2d 379 (1969) (when l e s s o r 

p u r p o r t e d t o l e a s e p r o p e r t y f o r commercial use, which was 

p r o h i b i t e d by l o c a l z o n i n g o r d i n a n c e , l e a s e c o n t r a c t was 

v o i d ) . We t h e r e f o r e d e c l i n e t o adopt the meaning of 

" r e s i d e n t i a l purpose" employed by the t r i a l c o u r t . 

E. Summary 

In summary, we conclude t h a t the phrase " s i n g l e f a m i l y 

r e s i d e n t i a l purposes o n l y , " when a p p l i e d i n the p r e s e n t 

c o n t e x t , does not r e q u i r e permanent occupancy by o n l y one 

t r a d i t i o n a l n u c l e a r f a m i l y . That phrase does not p r o h i b i t the 

S l a b y s from r e n t i n g t h e i r c a b i n on a s h o r t - t e r m b a s i s t o 

i n d i v i d u a l s or groups of a s s o c i a t e d persons u n r e l a t e d by b l o o d 

t o the S l a b y s or t o one another. 
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I I . The Meaning of the "Commercial Use" P r o h i b i t i o n 

In i t s judgment, the t r i a l c o u r t found t h a t the S l a b y s ' 

r e n t a l of the c a b i n v i o l a t e s the p r o h i b i t i o n a g a i n s t 

"commercial use." When the Sl a b y s r e n t t h e i r c a b i n , t h e y no 

doubt r e a l i z e some p e c u n i a r y g a i n , but n e i t h e r t h a t f i n a n c i a l 

b e n e f i t nor the a d v e r t i s e m e n t of the p r o p e r t y or the 

r e m i t t a n c e of a l o d g i n g t a x t r a n s f o r m s the n a t u r e of the use 

of the p r o p e r t y from r e s i d e n t i a l t o commercial as the t r i a l 

c o u r t c o n c l u d e d . 

In Reetz v. E l l i s , 279 A l a . 453, 186 So. 2d 915 (1966), 

our supreme c o u r t h e l d t h a t a r e s t r i c t i v e covenant r e q u i r i n g 

t h a t the burdened p r o p e r t y be used s o l e l y f o r f a r m i n g and 

d w e l l i n g purposes i m p l i e d l y p r o h i b i t e d commercial uses. 

N o t i n g t h a t the p r o p e r t y owners p l a n n e d on u s i n g the p r o p e r t y 

to manage a 30- t o 40-mobile-home t r a i l e r p ark, complete w i t h 

a r e n t a l o f f i c e , a l a u n d r y a r e a , a swimming p o o l , and a 

r e c r e a t i o n room, the c o u r t h e l d t h a t "the proposed use i s f o r 

a commercial purpose and not f o r d w e l l i n g purposes." 279 A l a . 

a t 458, 186 So. 2d a t 918. On a p p l i c a t i o n f o r r e h e a r i n g , the 

A s s o c i a t i o n m a i n t a i n s t h a t Reetz compels the c o n c l u s i o n t h a t 
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the S l a b y s ' s h o r t - t e r m r e n t a l of t h e i r c a b i n c o n s t i t u t e s a 

p r o h i b i t e d commercial use of t h e i r p r o p e r t y . 

U n l i k e i n R e e t z , i n which the p r o p e r t y owners p l a n n e d t o 

manage the mobile-home p a r k on s i t e , i n t h i s case no 

m e r c a n t i l e or s i m i l a r a c t i v i t y o c c u r s a t the c a b i n . The 

a c t u a l r e n t i n g of the c a b i n , and any f i n a n c i a l t r a n s a c t i o n s 

a s s o c i a t e d t h e r e w i t h , o c c u r s o f f - s i t e . The S l a b y s do not 

s o l i c i t r e n t e r s o n - s i t e , but do so through the I n t e r n e t , where 

p o t e n t i a l t e n a n t s can view the premises w i t h o u t a c t u a l l y g o i n g 

t h e r e . While o c c u p y i n g the c a b i n , the t e n a n t s must cook and 

c l e a n f o r themselves and t h e y do not r e c e i v e any s e r v i c e s from 

the S l a b y s . A l t h o u g h the S l a b y s r e m i t a l o d g i n g t a x , which i s 

p a y a b l e by persons "engaging i n the b u s i n e s s of r e n t i n g or 

f u r n i s h i n g any room or rooms, l o d g i n g , or accommodations t o 

t r a n s i e n t s i n any ... t o u r i s t c a b i n ... i n ... DeKalb 

[Coun t y ] , " § 40-26-1, A l a . Code 1975, t h a t f a c t does not 

d e t r a c t from the c o n c l u s i o n t h a t no commercial a c t i v i t y t a k e s 

p l a c e on the p r e m i s e s . 

Most i m p o r t a n t l y , u n l i k e i n R e e t z , the income the S l a b y s 

d e r i v e from the r e n t a l of the p r o p e r t y d e r i v e s s o l e l y from the 

use of the p r o p e r t y i n the same manner as the o t h e r landowners 
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i n the s u b d i v i s i o n use t h e i r p r o p e r t i e s . The f a c t t h a t the 

Sl a b y s r e c e i v e r e n t a l income does not t r a n s f o r m the c h a r a c t e r 

of the s u r r o u n d i n g s u b d i v i s i o n l i k e the maintenance of a 

mobile-home p a r k or a h o t e l would. As the M a r y l a n d Court of 

Appeals e x p l a i n e d i n Lowden: 

"The owners' r e c e i p t of r e n t a l income i n no way 
d e t r a c t s from the use of the p r o p e r t i e s as 
r e s i d e n c e s by the t e n a n t s . There are many 
r e s i d e n t i a l uses of p r o p e r t y which a l s o p r o v i d e a 
commercial b e n e f i t t o c e r t a i n p e r s o n s . Both i n 
Mar y l a n d and i n a g r e a t m a j o r i t y of o t h e r s t a t e s , 
over 30 p e r c e n t of homes are r e n t e d r a t h e r than 
owned by the f a m i l i e s r e s i d i n g t h e r e i n , thus 
p r o v i d i n g much r e n t a l income t o l a n d l o r d s . In 
a d d i t i o n t o c o n v e n t i o n a l r e n t a l s , a commercial 
b e n e f i t may be r e a l i z e d from r e s i d e n t i a l p r o p e r t y by 
persons or e n t i t i e s h o l d i n g ground r e n t s , mortgages, 
or deeds of t r u s t . When p r o p e r t y i s used f o r a 
r e s i d e n c e , t h e r e s i m p l y i s no t e n s i o n between such 
use and a commercial b e n e f i t a c c r u i n g t o someone 

e l s e . " 

395 Md. a t 69, 909 A.2d a t 267-68 ( f o o t n o t e o m i t t e d ) ; see a l s o  

Pinehaven P l a n n i n g Bd. v. Brooks, 138 Idaho 826, 829-30, 70 

P.3d 664, 667-68 (2003) ( h o l d i n g t h a t r e s t r i c t i v e covenants 

d i s a l l o w i n g "'commercial or i n d u s t r i a l v e n t u r e s or b u s i n e s s of 

any t y p e ' " from b e i n g m a i n t a i n e d on any l o t i n the s u b d i v i s i o n 

were not ambiguous and t h a t , " a c c o r d i n g t o t h e i r p l a i n 

meaning, c l e a r l y a l l o w the r e n t a l of r e s i d e n t i a l p r o p e r t y , " 

whether s h o r t - t e r m or lon g - t e r m , because the use "does not 
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v i o l a t e the p r o h i b i t i o n on commercial and b u s i n e s s a c t i v i t y as 

such terms are commonly u n d e r s t o o d " ) . 

The S l a b y s c i t e a number of o t h e r cases t h a t a l s o s u p p o r t 

t h e i r argument t h a t the s h o r t - t e r m r e n t a l of t h e i r p r o p e r t y i s 

not p r o h i b i t e d by a commercial-use r e s t r i c t i o n . See A p p l e g a t e  

v. C o l u c c i , 908 N.E.2d 1214, 1219-21 (Ind. Ct. App. 2009) 

(a l t h o u g h the r e n t a l of p r o p e r t y s u b j e c t t o r e s t r i c t i v e 

covenants r e q u i r i n g p a r c e l s t o be "'used o n l y f o r r e s i d e n t i a l 

p u r p o s e s , ' " p r o h i b i t i n g commercial b u s i n e s s from b e i n g c a r r i e d 

on, and s t a t i n g t h a t " ' [ n ] o t h i n g h e r e i n c o n t a i n e d s h a l l 

p r e v e n t the l e a s i n g or r e n t i n g of p r o p e r t y or s t r u c t u r e s f o r 

r e s i d e n t i a l use '" was not p r o h i b i t e d , the maintenance of 

a r e n t a l o f f i c e on the p r o p e r t y c r e a t e d a q u e s t i o n of f a c t as 

t o whether covenants were v i o l a t e d ) ; S c o t t v. Walker, 274 Va. 

209, 218, 645 S.E.2d 278, 283 (2007) ( r e n t a l of p r o p e r t y not 

p r o h i b i t e d by r e s t r i c t i v e covenants r e q u i r i n g l o t s t o be used 

f o r r e s i d e n t i a l purposes because covenants were s i l e n t as t o 

l e a s e s or r e n t a l agreements and the term " r e s i d e n t i a l 

p u r poses" was ambiguous); Catawba Orchard Beach Ass'n v.  

B a s i n g e r , 115 Ohio App. 3d 402, 409, 685 N.E.2d 584, 589 

(1996) ( s h o r t - t e r m r e n t a l of p r o p e r t y d i d not v i o l a t e 
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r e s t r i c t i v e covenant when no b u s i n e s s was conducted on 

p r o p e r t y and p r o p e r t y was used as s i n g l e - f a m i l y r e s i d e n c e s f o r 

one f a m i l y e a c h ) ; S i w i n s k i v. Town of Ogden Dunes, 922 N.E.2d 

751, 754 (Ind. Ct. App. 2010) ( " ' s i n g l e - f a m i l y d w e l l i n g ' " i n 

z o n i n g o r d i n a n c e r e f e r s t o p h y s i c a l a c t i v i t y conducted upon 

the p r o p e r t y r a t h e r than the p r o f i t - m a k i n g i n t e n t i o n s of the 

homeowners); and Mason F a m i l y T r u s t v. DeVaney, 146 N.M. 199, 

202, 207 P.3d 1176, 1179 (N.M. Ct. App. 2009) ( s t r i c t l y and 

r e a s o n a b l y c o n s t r u e d , a r e s t r i c t i o n s t a t i n g t h a t p r o p e r t y 

s h a l l be used f o r d w e l l i n g purposes o n l y and not f o r b u s i n e s s 

or commercial purposes does not f o r b i d s h o r t - t e r m r e n t a l f o r 

d w e l l i n g p u r p o s e s ) . 

The A s s o c i a t i o n r e l i e s on Enchanted F o r e s t P r o p e r t y  

Owners Ass'n v. S c h i l l i n g , (No. 287614, March 11, 2010) (Mich. 

Ct. App. 2010) (not r e p o r t e d i n N.W.2d), which was a l s o r e l i e d 

on by the t r i a l c o u r t . In S c h i l l i n g , the M i c h i g a n Court of 

Appeals i n t e r p r e t e d a r e s t r i c t i o n s t a t i n g t h a t " ' [ a ] n y 

s t r u c t u r e e r e c t e d s h a l l be a p r i v a t e r e s i d e n c e f o r use by the 

owner or occupant No p a r t of s a i d premises s h a l l be used 

f o r commercial or m a n u f a c t u r i n g purposes.'" The c o u r t 

c o n c l u d e d t h a t the r e s t r i c t i o n " expresses a c l e a r i n t e n t t o 
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p e r m i t use of the p r o p e r t y o n l y f o r p r i v a t e r e s i d e n t i a l use" 

and t h a t " [ u ] s e of the p r o p e r t y t o p r o v i d e temporary h o u s i n g 

t o t r a n s i e n t g u e s t s i s a commercial purpose, as t h a t term i s 

commonly u n d e r s t o o d . " We f i n d i t noteworthy t h a t the 

r e s t r i c t i o n i n S c h i l l i n g i n c l u d e s language r e s t r i c t i n g the use 

to the "'owner or occupant,'" thus making the covenant i n t h a t 

case more r e s t r i c t i v e than the covenants i n a number of o t h e r 

cases c i t e d by the S l a b y s t h a t do not c o n t a i n such language, 

l i k e the covenant i n the p r e s e n t case. T h e r e f o r e , we conclude 

t h a t S c h i l l i n g i s d i s t i n g u i s h a b l e from the p r e s e n t case. 

The t r i a l c o u r t a l s o r e l i e d on Robins v. W a l t e r , 670 So. 

2d 971 ( F l a . D i s t . C t. App. 1995) . In Robins, the F i r s t 

D i s t r i c t C ourt of Appeals of F l o r i d a d e t ermined t h a t the 

o p e r a t i o n of a bed and b r e a k f a s t was p r o h i b i t e d by r e s t r i c t i v e 

covenants l i m i t i n g the e r e c t i o n of s t r u c t u r e s on the p r o p e r t y 

t o "'one detached s i n g l e f a m i l y d w e l l i n g u n i t ' " and r e q u i r i n g 

t h a t no s t r u c t u r e be used f o r b u s i n e s s or commercial purposes. 

670 So. 2d a t 973. The covenants i n Robins f u r t h e r n oted t h a t 

"'the r e n t i n g of the premises i n whole or i n p a r t s h a l l not be 

c o n s t r u e d t o be a b u s i n e s s or commercial o p e r a t i o n . ' " I d . We 

note f i r s t t h a t the covenants i n the p r e s e n t case, u n l i k e 
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those a t i s s u e i n R o b ins , are s i l e n t as t o the p e r m i s s i b i l i t y 

of p r o p e r t y r e n t a l . Moreover, based on the F l o r i d a c o u r t ' s 

d e t e r m i n a t i o n t h a t the o p e r a t i o n of the bed and b r e a k f a s t was 

p r o h i b i t e d by the covenants a t i s s u e i n Robins, i t i s c l e a r 

t h a t t h a t c o u r t d i s t i n g u i s h e d the o p e r a t i o n of a bed and 

b r e a k f a s t from " r e n t i n g of the p r e m i s e s , " which was e x p r e s s l y 

p e r m i t t e d by the r e s t r i c t i v e covenants i n t h a t case; i t s t a t e d 

t h a t " [ t ] h e r e n t a l of a r e s i d e n c e i n the c o n t e x t of the deed 

r e s t r i c t i o n s i n the i n s t a n t case and under common 

u n d e r s t a n d i n g i n v o l v e s the r e n t a l as a r e s i d e n c e r a t h e r than 

j u s t a f a c i l i t y s e r v i n g temporary or t r a n s i e n t g u e s t s from the 

g e n e r a l p u b l i c . " I d . a t 975. Thus, the p r e s e n t case, i n 

which the S l a b y s r e n t t h e i r c a b i n as a r e s i d e n c e , but do not 

p r o v i d e any s e r v i c e s t o t h e i r t e n a n t s , i s d i s t i n g u i s h a b l e from 

Robins . 

We conclude t h a t the r e s t r i c t i o n i n the covenant a t i s s u e 

p r o h i b i t i n g "commercial use" of the p r o p e r t y does not p r o h i b i t 

the S l a b y s from r e n t i n g t h e i r p r o p e r t y on a s h o r t - t e r m b a s i s . 

We agree w i t h the r e a s o n i n g i n Pinehaven P l a n n i n g Board v.  

Brooks, s u p r a , and the m a j o r i t y of o t h e r j u r i s d i c t i o n s t h a t 

have ad d r e s s e d the i s s u e , t h a t the purposes f o r which the 

p r o p e r t y i s used i n t h i s case, such as f o r e a t i n g , s l e e p i n g , 
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and o t h e r r e s i d e n t i a l purposes, does not amount t o commercial 

use. 

C o n c l u s i o n 

Based on the f o r e g o i n g , we conclude t h a t the S l a b y s are 

not u s i n g t h e i r c a b i n i n a manner i n c o n s i s t e n t w i t h the 

r e s t r i c t i v e covenant a t i s s u e by r e n t i n g the c a b i n on a s h o r t -

term b a s i s t o v a r i o u s groups f o r r e s i d e n t i a l purposes. We 

l i m i t t h i s d e c i s i o n t o the c i r c u m s t a n c e s p r e s e n t e d i n t h i s 

case, n o t i n g t h a t any number of f a c t o r s , such as those 

p r e s e n t e d i n cases c i t e d above from o t h e r j u r i s d i c t i o n s , c o u l d 

a f f e c t the a p p l i c a t i o n of r e s t r i c t i v e covenants t o the 

s h o r t - t e r m r e n t a l of p r o p e r t y s u b j e c t t o such covenants. We 

r e v e r s e the t r i a l c o u r t ' s judgment p r o h i b i t i n g the S l a b y s ' 

r e n t a l of t h e i r p r o p e r t y , and we remand the case f o r the e n t r y 

of a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . Because we are 

r e v e r s i n g the t r i a l c o u r t ' s judgment based on our 

i n t e r p r e t a t i o n of the covenant, we d e c l i n e t o address the 

S l a b y s ' r e m a i n i n g argument on a p p e a l . 

APPLICATION GRANTED; OPINION OF OCTOBER 7, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED. 

Bryan and Thomas, J J . , concur. 

P i t t m a n , J . , concurs s p e c i a l l y . 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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PITTMAN, Judge, c o n c u r r i n g s p e c i a l l y . 

I c o n c u r r e d i n the main o p i n i o n on o r i g i n a l d e l i v e r a n c e , 

and I l i k e w i s e concur i n the o p i n i o n on r e h e a r i n g . My d o i n g 

so, however, s h o u l d not be i n t e r p r e t e d as s u p p o r t i n g the 

p r o p o s i t i o n t h a t the A s s o c i a t i o n t i m e l y r a i s e d any c o n f l i c t 

between the c o u r t ' s d e c i s i o n i n t h i s case on o r i g i n a l 

d e l i v e r a n c e and the d e c i s i o n i n Reetz v. E l l i s , 279 A l a . 453, 

186 So. 2d 915 (1966). See Putnam v. C i t y of H u n t s v i l l e , 48 

A l a . App. 33, 36, 261 So. 2d 754, 756-57 ( C i v . App. 1972) 

( d e c l i n i n g t o c o n s i d e r new s u p p o r t i n g arguments p r e s e n t e d on 

r e h e a r i n g ) ; a c c o r d Ex p a r t e L o v e j o y , 790 So. 2d 933, 938-39 

( A l a . 2000). 
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