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2100515 

App. 2007) ("Davis I") . I n D a v i s I , Mark D. D a v i s ("the 

f a t h e r " ) a p p e a l e d f r o m a j u d g m e n t o f t h e L a u d e r d a l e C i r c u i t 

C o u r t ("the A l a b a m a t r i a l c o u r t " ) m o d i f y i n g c u s t o d y o f t h e 

c h i l d b o r n o f h i s m a r r i a g e t o Tonya S. B l a c k s t o c k ("the 

m o t h e r " ) and o r d e r i n g h i m t o p a y c h i l d s u p p o r t . I n D a v i s I , 

we s e t f o r t h t h e h i s t o r y o f t h i s c a s e as f o l l o w s : 

"The f a t h e r and t h e m o t h e r m a r r i e d on November 
1 1 , 2000. F o u r months l a t e r , w h i l e t h e y were 
r e s i d i n g i n T e n n e s s e e , t h e f a t h e r a n d t h e m o t h e r 
s e p a r a t e d . The m o t h e r was p r e g n a n t w i t h t h e c h i l d a t 
t h e t i m e o f t h e s e p a r a t i o n . S u b s e q u e n t l y , a p e t i t i o n 
f o r d i v o r c e was f i l e d i n t h e C h a n c e r y C o u r t f o r 
L a w r e n c e C o u n t y , T e n n e s s e e ('the T e n n e s s e e t r i a l 
c o u r t ' ) . B e f o r e t h e T e n n e s s e e t r i a l c o u r t r u l e d on 
t h e d i v o r c e p e t i t i o n f i l e d w i t h t h a t c o u r t , t h e 
f a t h e r and t h e m o t h e r moved t o A l a b a m a , where t h e 
m o t h e r gave b i r t h t o t h e c h i l d on December 27, 2001. 

"On F e b r u a r y 1 5 , 2002, t h e T e n n e s s e e t r i a l c o u r t 
e n t e r e d a j u d g m e n t d i v o r c i n g t h e f a t h e r and t h e 
m o t h e r . I n e s s e n c e , t h e T e n n e s s e e j u d g m e n t g r a n t e d 
t h e f a t h e r and t h e m o t h e r j o i n t c u s t o d y , w i t h t h e 
m o t h e r r e c e i v i n g p r i m a r y p h y s i c a l c u s t o d y and c h i l d 
s u p p o r t . I n June 2002, w h i l e t h e f a t h e r , t h e m o t h e r , 
and t h e c h i l d c o n t i n u e d t o r e s i d e i n A l a b a m a , t h e 
f a t h e r p e t i t i o n e d t h e T e n n e s s e e t r i a l c o u r t f o r a 
m o d i f i c a t i o n o f i t s F e b r u a r y 1 5 , 2002, j u d g m e n t w i t h 
r e g a r d t o c u s t o d y . On September 3, 2003, t h e 
T e n n e s s e e t r i a l c o u r t m o d i f i e d i t s d i v o r c e j u d g m e n t 
b y g r a n t i n g t h e f a t h e r e q u a l p h y s i c a l c u s t o d y on a 
f o u r - d a y r o t a t i n g b a s i s and t e r m i n a t i n g t h e f a t h e r ' s 
c h i l d - s u p p o r t o b l i g a t i o n . 

"The m o t h e r a p p e a l e d t h e September 3, 2003, 
j u d g m e n t t o t h e T e n n e s s e e C o u r t o f A p p e a l s . On 
O c t o b e r 1 2 , 2004, t h e T e n n e s s e e C o u r t o f A p p e a l s 
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i s s u e d an o p i n i o n and an o r d e r a f f i r m i n g t h a t 
p o r t i o n o f t h e September 3, 2003, j u d g m e n t t h a t 
m o d i f i e d c u s t o d y and v a c a t i n g t h a t p o r t i o n o f t h e 
j u d g m e n t t h a t m o d i f i e d t h e f a t h e r ' s c h i l d - s u p p o r t 
o b l i g a t i o n . The T e n n e s s e e C o u r t o f A p p e a l s remanded 
t h e c a s e f o r a h e a r i n g t o d e t e r m i n e w h i c h p a r e n t 
s h o u l d be t h e ' p r i m a r y r e s i d e n t i a l p a r e n t ' and 
w h e t h e r c h i l d s u p p o r t s h o u l d be awarded. See D a v i s  
v. D a v i s , (No. M2003-02312-COA-R3-CV) (Tenn. C t . 
App. 2004) ( n o t r e p o r t e d i n S.W.3d). The T e n n e s s e e 
t r i a l c o u r t n e v e r a c t e d on t h i s mandate. 

"On F e b r u a r y 6, 2006, t h e m o t h e r f i l e d a 
p e t i t i o n f o r m o d i f i c a t i o n o f c u s t o d y and c h i l d 
s u p p o r t i n t h e L a u d e r d a l e C i r c u i t C o u r t ('the 
Al a b a m a t r i a l c o u r t ' ) . I n r e s p o n s e , on F e b r u a r y 23, 
2006, t h e f a t h e r f i l e d a p e t i t i o n f o r a c u s t o d y 
h e a r i n g i n t h e T e n n e s s e e t r i a l c o u r t . B o t h p a r t i e s 
f i l e d m o t i o n s t o d i s m i s s t h e o t h e r ' s p e t i t i o n on t h e 
g r o u n d o f l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n . The 
m o t h e r a r g u e d t h a t t h e T e n n e s s e e t r i a l c o u r t no 
l o n g e r h a d j u r i s d i c t i o n o v e r t h e c u s t o d y i s s u e 
b e c a u s e t h e f a t h e r , t h e m o t h e r , and t h e c h i l d h a d 
r e s i d e d i n A l a b a m a f o r t h e p r e c e d i n g f o u r y e a r s . The 
f a t h e r a r g u e d t h a t t h e A l a b a m a t r i a l c o u r t c o u l d n o t 
e x e r c i s e j u r i s d i c t i o n b e c a u s e t h e T e n n e s s e e c o u r t 
was c o n t i n u i n g t o e x e r c i s e i t s j u r i s d i c t i o n . The 
Al a b a m a t r i a l c o u r t g r a n t e d t h e f a t h e r ' s m o t i o n t o 
d i s m i s s , b u t i t s e t a s i d e i t s d i s m i s s a l o r d e r a f t e r 
t h e m o t h e r a l l e g e d t h a t t h e T e n n e s s e e t r i a l c o u r t 
h a d y i e l d e d j u r i s d i c t i o n t o A l a b a m a as a more 
c o n v e n i e n t f o r u m and h a d d i s m i s s e d t h e f a t h e r ' s 
c u s t o d y - h e a r i n g p e t i t i o n . 

"The p a r t i e s p r o c e e d e d t o a c u s t o d y h e a r i n g i n 
t h e A l a b a m a t r i a l c o u r t . A t t h e h e a r i n g , t h e f a t h e r 
r e q u e s t e d t h a t t h e m o t h e r be h e l d i n c o n t e m p t f o r 
f a i l i n g t o a b i d e b y t h e T e n n e s s e e t r i a l c o u r t ' s 
S e ptember 3, 2003, j u d g m e n t ; he a l s o r e q u e s t e d t h a t 
he be a w a r d e d p r i m a r y p h y s i c a l c u s t o d y o f t h e c h i l d . 
The m o t h e r d e n i e d t h a t she was i n c o n t e m p t and 
r e q u e s t e d t h a t she be a w a r d e d p r i m a r y p h y s i c a l 
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c u s t o d y o f t h e c h i l d . F o l l o w i n g o r e t e n u s 
p r o c e e d i n g s , t h e A l a b a m a t r i a l c o u r t e n t e r e d a 
j u d g m e n t on September 1, 2006. The A l a b a m a t r i a l 
c o u r t ' s j u d g m e n t m a i n t a i n e d j o i n t l e g a l c u s t o d y , b u t 
i t a w a r d e d t h e m o t h e r p r i m a r y p h y s i c a l c u s t o d y o f 
t h e c h i l d and a w a r d e d t h e f a t h e r v i s i t a t i o n . The 
A l a b a m a t r i a l c o u r t f u r t h e r o r d e r e d t h e f a t h e r t o 
p a y c h i l d s u p p o r t a n d t o p a y o n e - h a l f o f t h e 
u n i n s u r e d - m e d i c a l e x p e n s e s o f t h e c h i l d . The 
j u d g m e n t a l s o p r o v i d e d t h e f a t h e r a c r e d i t o f 
$1,338.93 t o be a p p l i e d t o h i s s h a r e o f t h e c h i l d ' s 
u n i n s u r e d - m e d i c a l e x p e n s e s . " 

47 So. 3d a t 797-98 ( f o o t n o t e o m i t t e d ) . 

On a p p e a l i n D a v i s I , t h e f a t h e r a r g u e d t h a t t h e A l a b a m a 

t r i a l c o u r t h a d l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o m o d i f y 

c u s t o d y o f t h e c h i l d b e c a u s e : 

"1) ... t h e T e n n e s s e e t r i a l c o u r t s t i l l h a d 
j u r i s d i c t i o n o v e r t h e c u s t o d y d i s p u t e b e c a u s e i t h a d 
n o t y e t a c t e d on t h e mandate f r o m t h e T e n n e s s e e 
C o u r t o f A p p e a l s and 2) ... u n d e r T e n n e s s e e ' s 
v e r s i o n o f t h e U n i f o r m C h i l d C u s t o d y J u r i s d i c t i o n 
a nd E n f o r c e m e n t A c t ('the T e n n e s s e e UCCJEA'), t h e 
T e n n e s s e e t r i a l c o u r t h a d c o n t i n u i n g e x c l u s i v e 
j u r i s d i c t i o n o v e r t h e c u s t o d y i s s u e . " 

47 So. 3d a t 798. 

T h i s c o u r t r e j e c t e d t h o s e a r g u m e n t s , however, h o l d i n g 

t h a t , b e c a u s e t h e September 3, 2003, j u d g m e n t o f t h e C h a n c e r y 

C o u r t f o r L a w r e n c e C o u n t y , T e n n e s s e e ("the T e n n e s s e e t r i a l 

c o u r t " ) , h a d been a f f i r m e d by t h e T e n n e s s e e C o u r t o f A p p e a l s 

on t h e i s s u e o f c u s t o d y , t h a t i s s u e h a d b e e n f i n a l l y r e s o l v e d . 

4 



2100515 

D a v i s I , 47 So. 3d a t 798. We a l s o h e l d t h a t " t h e T e n n e s s e e 

t r i a l c o u r t no l o n g e r r e t a i n e d e x c l u s i v e , c o n t i n u i n g 

j u r i s d i c t i o n o v e r t h e c u s t o d y i s s u e a t t h e t i m e t h e m o t h e r 

f i l e d h e r c u s t o d y - m o d i f i c a t i o n p e t i t i o n i n t h e A l a b a m a t r i a l 

c o u r t . " 47 So. 2d a t 799 ( r e l y i n g on Tenn. Code Ann. § 

36-6-217 and A l a . Code 1975, § 3 0 - 3 B - 2 0 2 ) . Thus, we c o n c l u d e d 

t h a t t h e A l a b a m a t r i a l c o u r t h a d p r o p e r l y e x e r c i s e d 

j u r i s d i c t i o n o v e r t h e c u s t o d y i s s u e ; we d i d n o t , however, 

a d d r e s s w h e t h e r t h e A l a b a m a t r i a l c o u r t h a d j u r i s d i c t i o n t o 

d e t e r m i n e t h e c h i l d - s u p p o r t i s s u e . T h i s c o u r t r e v e r s e d t h e 

j u d g m e n t w i t h r e g a r d t o t h e c u s t o d y m o d i f i c a t i o n . 

A f t e r we i s s u e d o u r d e c i s i o n i n D a v i s I , t h e m o t h e r 

p e t i t i o n e d t h e A l a b a m a Supreme C o u r t f o r a w r i t o f c e r t i o r a r i . 

The supreme c o u r t a g r e e d w i t h t h i s c o u r t t h a t t h e A l a b a m a 

t r i a l c o u r t ' s " a s s u m p t i o n o f j u r i s d i c t i o n was c o n s i s t e n t w i t h 

t h e p r o v i s i o n s o f t h e U n i f o r m C h i l d C u s t o d y J u r i s d i c t i o n and 

E n f o r c e m e n t A c t , A l a . Code 1975, § 30-3B-101 e t s e q . " Ex  

p a r t e B l a c k s t o c k , 47 So. 3d 801, 803 n.1 ( A l a . 2 0 0 9 ) . I t , 

however, d e t e r m i n e d t h a t t h i s c o u r t had e r r e d i n r e v e r s i n g t h e 

Alabama t r i a l c o u r t ' s d e t e r m i n a t i o n o f c u s t o d y , and i t 

r e v e r s e d t h i s c o u r t ' s j u d g m e n t and remanded t h e c a s e t o t h i s 
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c o u r t f o r p r o c e e d i n g s c o n s i s t e n t w i t h i t s o p i n i o n . 47 So. 3d 

a t 813-14. On remand f r o m t h e supreme c o u r t , t h i s c o u r t 

a f f i r m e d t h e A l a b a m a t r i a l c o u r t ' s m o d i f i c a t i o n o f c u s t o d y . 

D a v i s v. B l a c k s t o c k , 47 So. 3d 816 ( A l a . C i v . App. 2010) 

("Davis I I " ) . W i t h r e g a r d t o t h e c h i l d - s u p p o r t i s s u e , 

h o w e v e r , we r e v e r s e d t h e A l a b a m a t r i a l c o u r t ' s j u d g m e n t and 

remanded t h e c a s e f o r t h e A l a b a m a t r i a l c o u r t t o r e c a l c u l a t e 

t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . 47 So. 3d a t 817. 

T h i s c o u r t ' s c e r t i f i c a t e o f j u d g m e n t i n D a v i s I I was i s s u e d on 

A p r i l 21, 2010. 

On November 10, 2010, t h e f a t h e r f i l e d i n t h e Alabama 

t r i a l c o u r t a m o t i o n f o r a h e a r i n g and f o r m o d i f i c a t i o n o f t h e 

2006 judgment e n t e r e d by t h e Alabama t r i a l c o u r t . 1 He a r g u e d 

t h a t t h e 2006 j u d g m e n t v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s , and 

he a l s o a l l e g e d t h a t a m a t e r i a l change i n c i r c u m s t a n c e s had 

o c c u r r e d s i n c e t h e e n t r y o f t h e 2006 judgment t h a t j u s t i f i e d 

a m o d i f i c a t i o n o f c u s t o d y . The f a t h e r a l s o r e q u e s t e d t h a t t h e 

1The f a t h e r ' s m o t i o n was f i l e d i n c a s e no. DR-06-86.01, 
w h i c h i s t h e same c a s e number t h a t was a s s i g n e d t o t h e 
m o t h e r ' s o r i g i n a l a c t i o n . S u b s e q u e n t l y , on M a r c h 3, 2011, t h e 
f a t h e r f i l e d a document e n t i t l e d " N o t i c e t o S u p p l e m e n t t h e 
R e c o r d " i n w h i c h he s t a t e d t h a t he had a t t e m p t e d t o pay a 
f i l i n g f e e i n t h e c l e r k ' s o f f i c e o f t h e Alabama t r i a l c o u r t 
b u t had been i n f o r m e d t h a t no f i l i n g f e e was r e q u i r e d . 
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Alabama t r i a l c o u r t t a k e s t e p s n e c e s s a r y t o p r o t e c t t h e c h i l d 

f r o m i n a p p r o p r i a t e c o n d u c t a l l e g e d l y o c c u r r i n g a t t h e m o t h e r ' s 

h o u s e . A f t e r a h e a r i n g , t h e Alabama t r i a l c o u r t e n t e r e d a 

j udgment on November 18, 2010, f i n d i n g t h a t t h e f a t h e r was i n 

a r r e a r s w i t h r e g a r d t o h i s c h i l d - s u p p o r t o b l i g a t i o n i n t h e 

amount o f $14,246, p l u s $2,314.14 i n a c c u m u l a t e d i n t e r e s t . 

The A l a bama t r i a l c o u r t a l s o s e t t h e f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n a t $435 p e r month. The Alabama t r i a l c o u r t f i n a l l y 

n o t e d : 

" I t f u r t h e r a p p e a r s t o t h e c o u r t t h a t p u r s u a n t t o 
t h e a p p e l l a t e d e c i s i o n s h e r e t o f o r e i s s u e d t h a t t h e r e 
r e m a i n s an i s s u e r e g a r d i n g t h e i m p u t a t i o n o f h e a l t h 
i n s u r a n c e c o s t i n t h e c a l c u l a t i o n o f c h i l d s u p p o r t 
p u r s u a n t t o R u l e 3 2 [ , A l a . R. J u d . Admin.,] t h a t 
must be a p p l i e d . The c o u r t h e r e b y s e t s f u r t h e r 
h e a r i n g on t h i s m a t t e r . ... The c o u r t w i l l h e a r 
argument i n r e g a r d t o s a i d i s s u e as w e l l as any 
o t h e r p e n d i n g m o t i o n s . " 

On November 23, 2010, t h e m other a n s w e r e d t h e f a t h e r ' s m o t i o n 

s e e k i n g t o m o d i f y c u s t o d y . The f a t h e r amended h i s m o t i o n on 

December 27, 2010. 

On F e b r u a r y 25, 2011, t h e f a t h e r f i l e d a m o t i o n t o v a c a t e 

ab i n i t i o t h e 2006 j u d g m e n t . 2 The f a t h e r a l l e g e d t h a t t h e 

2006 judgment was v o i d f o r l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n 

2The m o t i o n t o v a c a t e was a l s o f i l e d i n c a s e no. DR-06-
86.01. See s u p r a n o t e 1. 
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b e c a u s e o f t h e m o t h e r ' s n o n c o m p l i a n c e w i t h v a r i o u s p r o v i s i o n s 

o f t h e U n i f o r m I n t e r s t a t e F a m i l y S u p p o r t A c t ("the U I F S A " ) , § 

30-3A-101 e t s e q . , A l a . Code 1975, and t h e U n i f o r m C h i l d 

C u s t o d y J u r i s d i c t i o n and E n f o r c e m e n t A c t ("the UCCJEA"), § 

30-3B-101 e t s e q . , A l a . Code 1975. The f a t h e r a l s o r e q u e s t e d 

t h a t t h e Alabama t r i a l c o u r t c o n s i d e r n e w l y d i s c o v e r e d 

e v i d e n c e . The mot h e r r e s p o n d e d t o t h e f a t h e r ' s m o t i o n t o 

v a c a t e on F e b r u a r y 28, 2011. The f a t h e r f i l e d a r e p l y t o t h e 

m o t h e r ' s r e s p o n s e on M a r c h 3, 2011. The f a t h e r ' s m o t i o n t o 

v a c a t e was d e n i e d on M a r c h 4, 2011. The f a t h e r f i l e d a 

p e t i t i o n f o r a w r i t o f mandamus w i t h t h i s c o u r t on M a r c h 8, 

2011. On M a r c h 14, 2011, t h e Al a b a m a t r i a l c o u r t s t a y e d i t s 

c o n s i d e r a t i o n o f a l l i s s u e s p e n d i n g t h e outcome o f t h e 

f a t h e r ' s mandamus p e t i t i o n . On M a r c h 16, 2011, t h e f a t h e r 

moved t h e Al a b a m a t r i a l c o u r t t o s e t a s i d e i t s November 18, 

2010, o r d e r . On M a r c h 18, 2011, t h e m o t h e r r e s p o n d e d t o t h e 

f a t h e r ' s m o t i o n t o s e t a s i d e . On M a r c h 22, 2011, t h i s c o u r t , 

b e l i e v i n g t h a t t h e A l a b a m a t r i a l c o u r t ' s November 18, 2010, 

jud g m e n t h a d been e n t e r e d i n a s e p a r a t e a c t i o n i n i t i a t e d b y 

t h e f a t h e r (see s u p r a n o t e s 1 and 2 ) , e n t e r e d an o r d e r s t a t i n g 

t h a t t h e f a t h e r ' s mandamus p e t i t i o n w o u l d be t r e a t e d as an 
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a p p e a l f r o m t h e d e n i a l o f a R u l e 6 0 ( b ) ( 4 ) , A l a . R. C i v . P., 

m o t i o n . On M a r c h 25, 2011, t h e A l a b a m a t r i a l c o u r t e n t e r e d an 

o r d e r s t a t i n g t h a t t h e f a t h e r ' s m o t i o n t o s e t a s i d e w o u l d be 

h e l d i n a b e y a n c e p e n d i n g t h i s c o u r t ' s d e t e r m i n a t i o n o f t h e 

p r o c e e d i n g i n t h i s c o u r t i n i t i a t e d by t h e f a t h e r . 3 

I n i t i a l l y , we n o t e t h a t , when t h i s c o u r t e l e c t e d t o t r e a t 

t h e f a t h e r ' s p e t i t i o n f o r a w r i t o f mandamus as an a p p e a l , we 

d i d n o t have t h e b e n e f i t o f h a v i n g t h e e n t i r e c l e r k ' s r e c o r d 

b e f o r e u s . Now t h a t we do, we c o n c l u d e t h a t t h e r e i s no f i n a l 

j u d g m e n t f r o m w h i c h t h e f a t h e r c o u l d have a p p e a l e d and, t h u s , 

t h a t we may n o t t r e a t t h e f a t h e r ' s p e t i t i o n as an a p p e a l . 4  

See, e.g., S m i t h v. P e n d e r g r a s s , 741 So. 2d 423, 424 ( A l a . 

C i v . App. 1999) ("An a p p e a l o r d i n a r i l y l i e s o n l y f r o m a f i n a l 

j u d g m e n t . ... An o r d e r i s g e n e r a l l y n o t f i n a l u n l e s s i t 

3We n o t e t h a t a t r a n s c r i p t c o n t a i n e d i n t h e m a t e r i a l s 
b e f o r e us i n d i c a t e s t h a t t h e Alabama t r i a l c o u r t s u b s e q u e n t l y 
h e l d a h e a r i n g on t h e l i m i t e d i s s u e o f h e a l t h i n s u r a n c e 
b e c a u s e t h a t i s s u e i m p a c t s t h e amount o f t h e f a t h e r ' s c h i l d -
s u p p o r t o b l i g a t i o n . The Alabama t r i a l c o u r t s t a t e d a t t h a t 
h e a r i n g t h a t i t w o u l d c o n t i n u e t o s t a y i t s c o n s i d e r a t i o n o f 
a l l o t h e r m a t t e r s . 

4We a l s o n o t e t h a t , b e c a u s e t h e r e was no f i n a l j udgment 
e n t e r e d a f t e r o u r c e r t i f i c a t e o f j udgment was i s s u e d i n D a v i s  
I I , t h e f a t h e r ' s m o t i o n t o v a c a t e c a n n o t be c o n s i d e r e d t o be 
a R u l e 60(b) m o t i o n . See, e.g., Edwards v. E d w a r d s , 951 So. 
2d 699, 702 ( A l a . C i v . App. 2 0 0 6 ) . 
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d i s p o s e s o f a l l c l a i m s o r t h e r i g h t s o r l i a b i l i t i e s o f a l l 

p a r t i e s . " ) . Thus, we must d e t e r m i n e w h e t h e r t h e f a t h e r has 

shown t h a t a p e t i t i o n f o r w r i t o f mandamus s h o u l d be i s s u e d . 

The f a t h e r f i r s t a r g u e s t h a t t h e A l a b a m a t r i a l c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r t h e 2006 j u d g m e n t . 

" [ S ] u b j e c t - m a t t e r j u r i s d i c t i o n may n o t be w a i v e d ; a c o u r t ' s 

l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n may be r a i s e d a t any t i m e 

b y any p a r t y and may e v e n be r a i s e d b y a c o u r t ex mero motu." 

C . J . L . v. M.W.B., 868 So. 2d 451, 453 ( A l a . C i v . App. 2003) . 5 

"'"A w r i t o f mandamus i s an 
e x t r a o r d i n a r y remedy, and i t ' w i l l be 
i s s u e d o n l y when t h e r e i s : 1) a c l e a r l e g a l 
r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r 
s o u g h t ; 2) an i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d by a 
r e f u s a l t o do s o ; 3) t h e l a c k o f a n o t h e r 
a d e q u a t e remedy; and 4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n o f t h e c o u r t . ' " ' 

"Ex p a r t e M o n s a n t o Co., 862 So. 2d 595, 604 ( A l a . 
2003) ( q u o t i n g Ex p a r t e B u t t s , 775 So. 2d 173, 176 
( A l a . 2 0 0 0 ) , q u o t i n g i n t u r n Ex p a r t e U n i t e d S e r v .  
S t a t i o n s , I n c . , 628 So. 2d 501, 503 ( A l a . 1 9 9 3 ) ) . 

5The mo t h e r a r g u e s t h a t t h e f a t h e r ' s c l a i m s a r e b a r r e d by 
t h e d o c t r i n e o f r e s j u d i c a t a . We n o t e , however, t h a t " r e s 
j u d i c a t a does n o t b a r c l a i m s o v e r w h i c h t h e f i r s t c o u r t l a c k e d 
j u r i s d i c t i o n . " L l o y d N o l a n d Found., I n c . v. H e a l t h S o u t h  
C o r p . , 979 So. 2d 784 , 795 n.2 ( A l a . 2 0 0 7 ) . F u r t h e r , 
j u r i s d i c t i o n a l q u e s t i o n s a r e n o t b a r r e d by t h e l a w - o f - t h e - c a s e 
d o c t r i n e . Bessemer Bd. o f Educ. v. T u c k e r , 999 So. 2d 957, 
960-61 ( A l a . C i v . App. 2 0 0 8 ) . 
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' [ T ] h e q u e s t i o n o f s u b j e c t m a t t e r j u r i s d i c t i o n i s 
r e v i e w a b l e b y a p e t i t i o n f o r a w r i t o f mandamus.' Ex  
p a r t e J o h n s o n , 715 So. 2d 783, 785 ( A l a . 1 9 9 8 ) . 
' A l t h o u g h t h i s C o u r t r e v i e w s a mandamus p e t i t i o n t o 
d e t e r m i n e w h e t h e r t h e t r i a l c o u r t e x c e e d e d i t s 
d i s c r e t i o n , t h i s C o u r t r e v i e w s i s s u e s o f l a w de 
n o v o . ' Ex p a r t e T e r r y , 957 So. 2d 455, 457 ( A l a . 
2 0 0 6 ) . " 

Ex p a r t e B e r r y , 999 So. 2d 883, 885 ( A l a . 2 0 0 8 ) . 

The f a t h e r s p e c i f i c a l l y a r g u e s t h a t t h e m o t h e r f a i l e d t o 

c o m p l y w i t h t h e r e g i s t r a t i o n r e q u i r e m e n t s o f § 30-3A-602, A l a . 

Code 1975, a p a r t o f t h e UIFSA, and § 30-3B-305, A l a . Code 

1975, a p a r t o f t h e UCCJEA. S e c t i o n 30-3A-602 o f t h e UIFSA 

s e t s f o r t h t h e p r o c e d u r e a l i t i g a n t must f o l l o w i n o r d e r t o 

r e g i s t e r a f o r e i g n c h i l d - s u p p o r t j u d g m e n t . O n l y s t r i c t 

c o m p l i a n c e w i t h t h a t r e g i s t r a t i o n p r o c e d u r e c o n f e r s s u b j e c t -

m a t t e r j u r i s d i c t i o n upon an A l a b a m a c i r c u i t c o u r t t o e n f o r c e 

o r t o m o d i f y a f o r e i g n c h i l d - s u p p o r t j u d g m e n t . See M a t t e s v.  

M a t t e s , 60 So. 3d 887 ( A l a . C i v . App. 2 0 1 0 ) ; and Ex p a r t e  

Owens, 65 So. 3d 953 ( A l a . C i v . App. 2 0 1 0 ) . The f a t h e r n o t e s 

t h a t , when t h e m o t h e r f i l e d h e r F e b r u a r y 6, 2006, a c t i o n 

s e e k i n g c h i l d s u p p o r t , she d i d n o t r e g i s t e r t h e S eptember 3, 

2003, j u d g m e n t o f t h e T e n n e s s e e t r i a l c o u r t w i t h t h e A l a b a m a 

t r i a l c o u r t . The f a t h e r o v e r l o o k s a s a l i e n t p o i n t , h o w e v e r. 

A t t h e t i m e t h e m o t h e r f i l e d t h e 2006 a c t i o n , t h e T e n n e s s e e 
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t r i a l c o u r t h a d n o t e n t e r e d any c h i l d - s u p p o r t j u d g m e n t . 

A l t h o u g h t h e T e n n e s s e e C o u r t o f A p p e a l s h a d o r d e r e d t h e 

T e n n e s s e e t r i a l c o u r t t o c o n s i d e r a w a r d i n g c h i l d s u p p o r t , t h e 

r e c o r d i n d i c a t e s t h a t t h e T e n n e s s e e t r i a l c o u r t h a d n o t a c t e d 

on t h a t mandate and h a d n o t a c t u a l l y e n t e r e d any j u d g m e n t 

r e q u i r i n g e i t h e r p a r t y t o p a y c h i l d s u p p o r t . Hence, t h e 2006 

a c t i o n c a n n o t be c o n s t r u e d as a p e t i t i o n t o e n f o r c e o r t o 

m o d i f y a f o r e i g n c h i l d - s u p p o r t j u d g m e n t . R a t h e r , i t c a n o n l y 

be c o n s i d e r e d a p e t i t i o n t o e s t a b l i s h c h i l d s u p p o r t u n d e r 

A l a b a m a l a w . A c c o r d i n g l y , § 30-3A-602 does n o t a p p l y , and t h e 

m o t h e r ' s a l l e g e d f a i l u r e t o c o m p l y w i t h t h a t s t a t u t e does n o t 

b a r t h e A l a b a m a t r i a l c o u r t f r o m a s s u m i n g s u b j e c t - m a t t e r 

j u r i s d i c t i o n as t o t h e i s s u e o f c h i l d s u p p o r t . 

S e c t i o n 30-3B-305 s e t s o u t t h e p r o c e d u r e t o be f o l l o w e d 

t o r e g i s t e r f o r e i g n c h i l d - c u s t o d y " d e t e r m i n a t i o n [ s ] . " U n t i l 

t h a t p r o c e d u r e i s f o l l o w e d , an A l a b a m a c o u r t does n o t g a i n 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n f o r c e t h e f o r e i g n c h i l d -

c u s t o d y d e t e r m i n a t i o n a t i s s u e . C f . G a r r e t t v. W i l l i a m s , [Ms. 

2091172, Feb. 18, 2011] So. 3d , ( A l a . C i v . App. 

2 0 1 1 ) . However, i n h e r 2006 a c t i o n t h e m o t h e r d i d n o t s e e k t o 

have t h e T e n n e s s e e c h i l d - c u s t o d y d e t e r m i n a t i o n e n f o r c e d ; t o 
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t h e c o n t r a r y , she s o u g h t t o have t h a t d e t e r m i n a t i o n m o d i f i e d 

so as t o g i v e h e r p r i m a r y p h y s i c a l c u s t o d y o f t h e c h i l d . By 

i t s p l a i n t e r m s , t h e r e g i s t r a t i o n r e q u i r e m e n t s e s t a b l i s h e d i n 

§ 30-3B-305 a p p l y s o l e l y t o e n f o r c e m e n t , n o t m o d i f i c a t i o n , 

a c t i o n s . S u b j e c t - m a t t e r j u r i s d i c t i o n t o m o d i f y a f o r e i g n 

c h i l d - c u s t o d y d e t e r m i n a t i o n i s i n s t e a d g o v e r n e d by § 30-3B-

203, A l a . Code 1975, w h i c h does n o t c o n d i t i o n m o d i f i c a t i o n 

j u r i s d i c t i o n on r e g i s t r a t i o n o f t h e p r i o r f o r e i g n c h i l d -

c u s t o d y d e t e r m i n a t i o n . I n s h o r t , u n d e r § 30-3B-203, an 

A l a b a m a t r i a l c o u r t may m o d i f y a f o r e i g n c h i l d - c u s t o d y 

d e t e r m i n a t i o n w i t h o u t t h e judgment c o n t a i n i n g t h a t 

d e t e r m i n a t i o n f i r s t b e i n g r e g i s t e r e d i n a c c o r d a n c e w i t h § 30-

3B-305. T h e r e f o r e , t h e A l a b a m a t r i a l c o u r t d i d n o t l a c k 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o m o d i f y t h e c u s t o d y o f t h e c h i l d 

b a s e d on t h e a l l e g e d f a i l u r e o f t h e m o t h e r t o r e g i s t e r t h e 

T e n n e s s e e j u d g m e n t c o n t a i n i n g a c h i l d - c u s t o d y d e t e r m i n a t i o n . 

As t h i s c o u r t and o u r supreme c o u r t have a l r e a d y d e t e r m i n e d , 

t h e A l a b a m a t r i a l c o u r t p r o p e r l y e x e r c i s e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n o v e r t h e c h i l d - c u s t o d y - m o d i f i c a t i o n p o r t i o n o f 

t h e a c t i o n p u r s u a n t t o § 30-3B-203. 
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The f a t h e r a l s o a r g u e s t h a t t h e Alabama t r i a l c o u r t 

f a i l e d t o c o m p l y w i t h A l a . Code 1975, § 30-3B-206, w h i c h 

p r o v i d e s : 

" ( a ) E x c e p t as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, [ A l a . Code 1975,] a c o u r t o f t h i s s t a t e 
may n o t e x e r c i s e i t s j u r i s d i c t i o n u n d e r t h i s a r t i c l e 
i f , a t t h e t i m e o f t h e commencement o f t h e 
p r o c e e d i n g , a p r o c e e d i n g c o n c e r n i n g t h e c u s t o d y o f 
t h e c h i l d h a s been commenced i n a c o u r t o f a n o t h e r 
s t a t e h a v i n g j u r i s d i c t i o n s u b s t a n t i a l l y i n 
c o n f o r m i t y w i t h t h i s c h a p t e r , u n l e s s t h e p r o c e e d i n g 
has b e e n t e r m i n a t e d o r i s s t a y e d b y t h e c o u r t o f t h e 
o t h e r s t a t e b e c a u s e a c o u r t o f t h i s s t a t e i s a more 
c o n v e n i e n t f o r u m u n d e r S e c t i o n 3 0 - 3 B - 2 0 7 [ , A l a . Code 
1 9 7 5 ] . 

"(b) E x c e p t as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t o f t h i s s t a t e , b e f o r e h e a r i n g a 
c h i l d c u s t o d y p r o c e e d i n g , s h a l l e x a m i n e t h e c o u r t 
d o cuments and o t h e r i n f o r m a t i o n s u p p l i e d b y t h e 
p a r t i e s p u r s u a n t t o S e c t i o n 3 0 - 3 B - 2 0 9 [ , A l a . Code 
1 9 7 5 ] . I f t h e c o u r t d e t e r m i n e s t h a t a c h i l d c u s t o d y 
p r o c e e d i n g h a s been commenced i n a c o u r t i n a n o t h e r 
s t a t e h a v i n g j u r i s d i c t i o n s u b s t a n t i a l l y i n 
a c c o r d a n c e w i t h t h i s c h a p t e r , t h e c o u r t o f t h i s 
s t a t e s h a l l s t a y i t s p r o c e e d i n g and communicate w i t h 
t h e c o u r t o f t h e o t h e r s t a t e . I f t h e c o u r t o f t h e 
s t a t e h a v i n g j u r i s d i c t i o n s u b s t a n t i a l l y i n 
a c c o r d a n c e w i t h t h i s c h a p t e r d oes n o t d e t e r m i n e t h a t 
t h e c o u r t o f t h i s s t a t e i s a more a p p r o p r i a t e f o r u m , 
t h e c o u r t o f t h i s s t a t e s h a l l d i s m i s s t h e 
p r o c e e d i n g . 

" ( c ) I n a p r o c e e d i n g t o m o d i f y a c h i l d c u s t o d y 
d e t e r m i n a t i o n , a c o u r t o f t h i s s t a t e s h a l l d e t e r m i n e 
w h e t h e r a p r o c e e d i n g t o e n f o r c e t h e d e t e r m i n a t i o n 
has b e e n commenced i n a n o t h e r s t a t e . I f a p r o c e e d i n g 
t o e n f o r c e a c h i l d c u s t o d y d e t e r m i n a t i o n h a s been 
commenced i n a n o t h e r s t a t e , t h e c o u r t may: 
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"(1) S t a y t h e p r o c e e d i n g f o r 
m o d i f i c a t i o n p e n d i n g t h e e n t r y o f an o r d e r 
o f a c o u r t o f t h e o t h e r s t a t e e n f o r c i n g , 
s t a y i n g , d e n y i n g , o r d i s m i s s i n g t h e 
p r o c e e d i n g f o r e n f o r c e m e n t ; 

"(2) E n j o i n t h e p a r t i e s f r o m 
c o n t i n u i n g w i t h t h e p r o c e e d i n g f o r 
e n f o r c e m e n t ; o r 

"(3) P r o c e e d w i t h t h e m o d i f i c a t i o n 
u n d e r c o n d i t i o n s i t c o n s i d e r s a p p r o p r i a t e . " 

As n o t e d p r e v i o u s l y , h o w e v e r , a t t h e t i m e t h e m o t h e r 

f i l e d h e r p e t i t i o n f o r m o d i f i c a t i o n i n t h e A l a b a m a t r i a l 

c o u r t , t h e i s s u e o f c u s t o d y h a d b e e n f i n a l l y r e s o l v e d i n t h e 

T e n n e s s e e a c t i o n . D a v i s I , 47 So. 3d a t 798. Thus, t h e 

r e q u i r e m e n t s o f § 30-3B-206 were n o t t r i g g e r e d . 

The f a t h e r f u r t h e r c o n t e n d s t h a t t h e A l a b a m a t r i a l c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n b e c a u s e , he s a y s , t h e 

m o t h e r d i d n o t c o m p l y w i t h t h e i n f o r m a t i o n r e q u i r e m e n t s o f § 

3 0 - 3 B - 2 0 9 ( a ) , A l a . Code 1 9 7 5 . 6 We n o t e , however, t h a t 

6 S e c t i o n 3 0 - 3 B - 2 0 9 ( a ) p r o v i d e s : 

" E x c e p t as o t h e r w i s e p r o v i d e d i n s u b s e c t i o n ( e ) , i n 
a c h i l d c u s t o d y p r o c e e d i n g , e a c h p a r t y , i n i t s f i r s t 
p l e a d i n g o r i n an a t t a c h e d a f f i d a v i t , s h a l l g i v e 
i n f o r m a t i o n , i f r e a s o n a b l y a s c e r t a i n a b l e , u n d e r o a t h 
as t o t h e c h i l d ' s p r e s e n t a d d r e s s o r w h e r e a b o u t s , 
t h e p l a c e s where t h e c h i l d has l i v e d d u r i n g t h e l a s t 
f i v e y e a r s , and t h e names and p r e s e n t a d d r e s s e s o f 
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s u b s e c t i o n (b) o f t h a t Code s e c t i o n p r o v i d e s : " I f t h e 

i n f o r m a t i o n r e q u i r e d by s u b s e c t i o n (a) i s n o t f u r n i s h e d , t h e 

c o u r t , upon m o t i o n o f a p a r t y o r i t s own m o t i o n , may s t a y t h e 

p r o c e e d i n g u n t i l t h e i n f o r m a t i o n i s f u r n i s h e d . " B a s e d on t h e 

p l a i n r e a d i n g o f § 3 0 - 3 B - 2 0 9 ( b ) , i t i s c l e a r t h a t t h e f a i l u r e 

t o c o m p l y w i t h § 3 0-3B-209(a) does n o t d e p r i v e a t r i a l c o u r t 

t h e p e r s o n s w i t h whom t h e c h i l d has l i v e d d u r i n g 
t h a t p e r i o d . The p l e a d i n g o r a f f i d a v i t must s t a t e 
w h e t h e r t h e p a r t y : 

"(1) Has p a r t i c i p a t e d , as a p a r t y o r 
w i t n e s s o r i n any o t h e r c a p a c i t y , i n any 
o t h e r p r o c e e d i n g c o n c e r n i n g t h e c u s t o d y o f 
o r v i s i t a t i o n w i t h t h e c h i l d and, i f s o , 
i d e n t i f y t h e c o u r t , t h e c a s e number, and 
t h e d a t e o f t h e c h i l d c u s t o d y 
d e t e r m i n a t i o n , i f a n y ; 

"(2) Knows o f any p r o c e e d i n g t h a t 
c o u l d a f f e c t t h e c u r r e n t p r o c e e d i n g , 
i n c l u d i n g p r o c e e d i n g s f o r e n f o r c e m e n t and 
p r o c e e d i n g s r e l a t i n g t o d o m e s t i c v i o l e n c e , 
p r o t e c t i v e o r d e r s , t e r m i n a t i o n o f p a r e n t a l 
r i g h t s , and a d o p t i o n s , and, i f s o , i d e n t i f y 
t h e c o u r t , t h e c a s e number, and t h e n a t u r e 
o f t h e p r o c e e d i n g ; and 

"(3) Knows t h e names and a d d r e s s e s o f 
any p e r s o n n o t a p a r t y t o t h e p r o c e e d i n g 
who has p h y s i c a l c u s t o d y o f t h e c h i l d o r 
c l a i m s r i g h t s o f l e g a l c u s t o d y o r p h y s i c a l 
c u s t o d y o f , o r v i s i t a t i o n w i t h , t h e c h i l d 
and, i f s o , t h e names and a d d r e s s e s o f 
t h o s e p e r s o n s . " 
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o f s u b j e c t - m a t t e r j u r i s d i c t i o n ; r a t h e r , i t i s a d e f e c t t h a t 

may be c u r e d upon m o t i o n o f any p a r t y o r on t h e t r i a l c o u r t ' s 

own m o t i o n . The f a t h e r a l s o m a i n t a i n s t h a t t h e A l a b a m a t r i a l 

c o u r t f a i l e d t o c o m p l y w i t h § 3 0 - 3 B - 1 1 2 ( a ) ( 4 ) , A l a . Code 

1 97 5 . 7 We n o t e , h owever, t h a t t h e l a n g u a g e o f t h a t Code 

s e c t i o n makes i t c l e a r t h a t i t i s p e r m i s s i v e by s t a t i n g t h a t 

7 S e c t i o n 30-3B-112(a) p r o v i d e s : 

"A c o u r t o f t h i s s t a t e may r e q u e s t t h e a p p r o p r i a t e 
c o u r t o f a n o t h e r s t a t e t o : 

"(1) H o l d an e v i d e n t i a r y h e a r i n g ; 

"(2) O r d e r a p e r s o n t o p r o d u c e o r g i v e 
e v i d e n c e p u r s u a n t t o p r o c e d u r e s o f t h a t 
s t a t e ; 

"(3) O r d e r t h a t an e v a l u a t i o n be made 
w i t h r e s p e c t t o t h e c u s t o d y o f a c h i l d 
i n v o l v e d i n a p e n d i n g p r o c e e d i n g ; 

"(4) F o r w a r d t o t h e c o u r t o f t h i s 
s t a t e a c e r t i f i e d c opy o f t h e t r a n s c r i p t o f 
t h e r e c o r d o f t h e h e a r i n g , t h e e v i d e n c e 
o t h e r w i s e p r e s e n t e d , and any e v a l u a t i o n 
p r e p a r e d i n c o m p l i a n c e w i t h t h e r e q u e s t ; 
and 

"(5) O r d e r a p a r t y t o a c h i l d c u s t o d y 
p r o c e e d i n g o r any p e r s o n h a v i n g p h y s i c a l 
c u s t o d y o f t h e c h i l d t o a p p e a r i n t h e 
p r o c e e d i n g w i t h o r w i t h o u t t h e c h i l d . " 
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" [ a ] c o u r t o f t h i s s t a t e may" t a k e c e r t a i n a c t i o n s . ( E m p h a s i s 

added.) Thus, we f i n d no j u r i s d i c t i o n a l d e f e c t i n t h a t 

r e g a r d . 

The f a t h e r f i n a l l y a r g u e s t h a t t h e A l a b a m a t r i a l c o u r t ' s 

c u s t o d y j u dgment v i o l a t e d h i s f u n d a m e n t a l p a r e n t i n g r i g h t s . 

We n o t e , h owever, t h a t t h i s argument does n o t i m p l i c a t e t h e 

A l a b a m a t r i a l c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n ; r a t h e r , i t 

i s an a t t a c k on t h e t r i a l c o u r t ' s a p p l i c a t i o n o f c u s t o d y l a w . 

See, e.g., N e a l v. N e a l , 856 So. 2d 766, 781 ( A l a . 2002) 

( s t a t i n g t h a t t h e a p p e l l a n t " c o n f u s e [ d ] l e g a l e r r o r w i t h want 

o f s u b j e c t - m a t t e r j u r i s d i c t i o n o r want o f due p r o c e s s o f l a w " 

and n o t i n g : "'The s i m p l e f a c t t h a t a c o u r t has e r r o n e o u s l y 

a p p l i e d t h e l a w does n o t r e n d e r i t s j u d g m e n t v o i d . ' " ( q u o t i n g 

H a l s t e a d v. H a l s t e a d , 53 A l a . App. 255, 256, 299 So. 2d 300, 

301 ( 1 9 7 4 ) ) ) . B e c a u s e t h e f a t h e r ' s f i n a l two a r g u m e n t s do n o t 

i m p l i c a t e t h e A l a b a m a t r i a l c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n and b e c a u s e t h e f a t h e r h a s n o t o t h e r w i s e 

d e m o n s t r a t e d t h e n e c e s s i t y o f e x t r a o r d i n a r y r e l i e f , we 

c o n c l u d e t h a t n e i t h e r o f t h e f a t h e r ' s f i n a l two a r g u m e n t s i s 

a p r o p e r b a s i s f o r mandamus r e l i e f . See, e.g., Ex p a r t e  

E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 ( A l a . 1998) 
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("A w r i t o f mandamus w i l l i s s u e o n l y i n s i t u a t i o n s where o t h e r 

r e l i e f i s u n a v a i l a b l e o r i s i n a d e q u a t e , and i t c a n n o t be u s e d 

as a s u b s t i t u t e f o r a p p e a l . " ) . 

B a s e d on t h e f o r e g o i n g , we deny t h e f a t h e r ' s p e t i t i o n f o r 

a w r i t o f mandamus. 

The r e q u e s t s by t h e mo t h e r and t h e f a t h e r f o r t h e award 

o f a t t o r n e y f e e s i n t h i s a p p e l l a t e p r o c e e d i n g a r e d e n i e d . 

PETITION DENIED. 

Thompson, P . J . , and Thomas, J . , c o n c u r . 

P i t t m a n and B r y a n , J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 
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