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BRYAN, Judge. 

James Carnes ("the husband") appeals from a judgment 

e n t e r e d by the F a y e t t e C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t 

d i v o r c e d him from Mary E l i z a b e t h Carnes ("the w i f e " ) i n s o f a r 

as i t e n t e r e d a permanent r e s t r a i n i n g o r d e r a g a i n s t him, 
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d i v i d e d the p a r t i e s ' p r o p e r t y and d e b t s , and r e f u s e d t o f i n d 

the w i f e g u i l t y of contempt. 

The w i f e f i l e d a c o m p l a i n t f o r a d i v o r c e on May 23, 2008. 

I n her c o m p l a i n t , the w i f e a l l e g e d t h a t the p a r t i e s were 

m a r r i e d on June 24, 2006, and t h a t no c h i l d r e n were born of 

t h e i r m a r r i a g e . The w i f e f u r t h e r a l l e g e d t h a t the husband had 

a s s a u l t e d the w i f e on May 13, 2008, t h a t she had s u b s e q u e n t l y 

o b t a i n e d a p r o t e c t i o n - f r o m - a b u s e o r d e r a g a i n s t the husband, 

and t h a t the husband had c r i m i n a l charges pending a g a i n s t him 

i n F a y e t t e County. On the same day, the t r i a l c o u r t e n t e r e d 

an o r d e r t h a t a l l o w e d the w i f e t o m a i n t a i n temporary use and 

p o s s e s s i o n of the m a r i t a l r e s i d e n c e , a 2004 C h e v r o l e t t r u c k , 

a f o u r - w h e e l e r , a garden d i s k , a lawn mower, a u t i l i t y 

t r a i l e r , f u r n i t u r e , two dogs, and her p e r s o n a l i t e m s ; the 

husband was a l l o w e d t o m a i n t a i n temporary use and p o s s e s s i o n 

of a 1996 Dodge t r u c k , a 1989 C h e v r o l e t t r u c k , a f i s h i n g boat, 

a s k i boat, and h i s p e r s o n a l i t e m s . 

On August 6, 2008, an a t t o r n e y f o r the husband f i l e d a 

n o t i c e of appearance on b e h a l f of the husband. The next 

f i l i n g t h a t appears i n the r e c o r d on a p p e a l i s a motion t o 

withdraw f i l e d by the husband's a t t o r n e y on January 12, 2010. 
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A second a t t o r n e y f i l e d a n o t i c e of appearance on b e h a l f of 

the husband on A p r i l 29, 2010, and the husband 

contemporaneously f i l e d an answer t o the w i f e ' s c o m p l a i n t f o r 

a d i v o r c e . On J u l y 30, 2010, the husband f i l e d a motion f o r 

pendente l i t e r e l i e f , r e q u e s t i n g t h a t the t r i a l c o u r t e n t e r an 

o r d e r r e q u i r i n g the w i f e t o p r e s e r v e the p e r s o n a l p r o p e r t y "of 

t h i s a c t i o n " u n t i l the t r i a l c o u r t c o u l d e q u i t a b l y d i s t r i b u t e 

the p r o p e r t y . I n h i s motion, the husband i n c l u d e d a l i s t of 

a p p r o x i m a t e l y 53 items of p e r s o n a l p r o p e r t y , i n c l u d i n g the 

f o u r - w h e e l e r r e f e r e n c e d i n the May 2008 pendente l i t e o r d e r . 

On August 17, 2010, the t r i a l c o u r t e n t e r e d an o r d e r t h a t 

p r o h i b i t e d b o t h p a r t i e s from l i q u i d a t i n g , w a s t i n g , or 

o t h e r w i s e c o n v e r t i n g any and a l l p e r s o n a l and m a r i t a l p r o p e r t y 

l i s t e d i n the husband's motion f o r pendente l i t e r e l i e f . 

On September 21, 2010, the husband f i l e d a motion s e e k i n g 

t o h o l d the w i f e i n contempt because, he a l l e g e d , she had s o l d 

the f o u r - w h e e l e r i n v i o l a t i o n of the t r i a l c o u r t ' s August 17, 

2010, pendente l i t e o r d e r . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g on 

November 18, 2010. At t h a t h e a r i n g , the w i f e t e s t i f i e d t h a t 

she had s e p a r a t e d from the husband on May 13, 2008, a f t e r the 
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husband was a r r e s t e d f o r domestic v i o l e n c e . A c c o r d i n g t o the 

w i f e , on the n i g h t of May 13, 2008, the husband had beaten her 

and had t r i e d t o break her neck. The w i f e a l s o a l l e g e d t h a t , 

when she got i n her t r u c k i n an attempt t o get away from the 

husband, the husband "shot [her] t r u c k up and shot [her] t i r e s 

o ut" w h i l e she was i n the t r u c k . The w i f e t e s t i f i e d t h a t the 

husband was a r r e s t e d t h a t n i g h t and t h a t she f i l e d f o r and was 

g r a n t e d an ex p a r t e p r o t e c t i o n - f r o m - a b u s e o r d e r the f o l l o w i n g 

day. A c c o r d i n g t o the ev i d e n c e s u b m i t t e d d u r i n g the ore tenus 

h e a r i n g , the F a y e t t e D i s t r i c t C ourt ("the d i s t r i c t c o u r t " ) 

s u b s e q u e n t l y h e l d a h e a r i n g on the w i f e ' s p e t i t i o n f o r 

p r o t e c t i o n from abuse and e n t e r e d a p r o t e c t i o n - f r o m - a b u s e 

o r d e r on b e h a l f of the w i f e and a g a i n s t the husband on May 27, 

2008, i n case no. DR-08-56. That p r o t e c t i o n - f r o m - a b u s e o r d e r 

i n d i c a t e d t h a t i t was "permanent" and was i n t e n d e d t o be 

e f f e c t i v e u n t i l the e n t r y of a d d i t i o n a l o r d e r s of the d i s t r i c t 

c o u r t . 

The husband s t a t e d t h a t , on the n i g h t of May 13, 2008, he 

and the w i f e had been a r g u i n g and t h a t , out of f r u s t r a t i o n , he 

had thrown an a s h t r a y through the g l a s s door of h i s gun 

c a b i n e t . He s t a t e d t h a t he and the w i f e were c a l m l y p i c k i n g 
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up the g l a s s and t h a t he put h i s hands around the w i f e ' s 

t h r o a t and t o l d her t o "st o p t h i s ... I c o u l d break your 

neck." The husband s t a t e d t h a t the w i f e then gave him a b l a c k 

eye and t h a t , when he t r i e d t o r e s t r a i n h e r , she b i t him. The 

w i f e a d m i t t e d t h a t she had b i t t e n the husband on the l e g when 

he was h o l d i n g her down. The husband s t a t e d t h a t , when he 

went t o the r e s t r o o m , the w i f e went o u t s i d e and g o t i n her 

t r u c k . The husband went o u t s i d e a f t e r the w i f e , and, 

a c c o r d i n g t o the husband, the w i f e s t a r t e d d r i v i n g the t r u c k 

toward the husband. The husband s t a t e d t h a t he f e a r e d f o r h i s 

l i f e and t h a t , t h e r e f o r e , he shot the t i r e s out of the w i f e ' s 

t r u c k w i t h a p i s t o l t h a t he had r e t r i e v e d from h i s n i g h t s t a n d 

w h i l e he was i n s i d e the p a r t i e s ' house. The husband s t a t e d 

t h a t two s h e r i f f s came t o h i s house and a r r e s t e d him, and he 

spent t h r e e days i n j a i l . 

A f t e r the husband was r e l e a s e d from j a i l , the husband's 

b r o t h e r and s i s t e r went t o the p a r t i e s ' house and p i c k e d up 

some of h i s c l o t h i n g and one of h i s t r u c k s . The husband 

s t a t e d t h a t he d i d not go back t o the p a r t i e s ' r e s i d e n c e 

because the p r o t e c t i o n - f r o m - a b u s e o r d e r p r o h i b i t e d him from 

d o i n g so. 
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The w i f e s t a t e d t h a t she had " e v e n t u a l l y " c a l l e d the 

husband, sent him t e x t messages, and met him i n p e r s o n . The 

w i f e s t a t e d t h a t she and the husband had attempted t o 

r e c o n c i l e and t h a t , a t the r e q u e s t of the husband, she had 

sent the d i s t r i c t a t t o r n e y a l e t t e r on J a n u a r y 31, 2010, 

s t a t i n g t h a t she wanted a l l c r i m i n a l charges p e n d i n g a g a i n s t 

the husband t o be dropped. The husband a d m i t t e d t h a t he had 

asked the w i f e t o drop the c r i m i n a l charges p e n d i n g a g a i n s t 

him. A c c o r d i n g t o the w i f e , the c r i m i n a l charges p e n d i n g 

a g a i n s t the husband had been d i s m i s s e d . However, the p a r t i e s ' 

attempts a t r e c o n c i l i a t i o n f a i l e d , and the w i f e f i l e d a second 

p e t i t i o n f o r p r o t e c t i o n from abuse on November 10, 2010, i n 

case no. DR-10-157, a p p r o x i m a t e l y one week b e f o r e the ore 

tenus h e a r i n g i n the p a r t i e s ' d i v o r c e p r o c e e d i n g . The w i f e 

s u b m i t t e d t e l e p h o n e r e c o r d s i n d i c a t i n g t h a t the husband had 

c o n t a c t e d the w i f e through t e l e p h o n e c a l l s and t e x t messages 

throughout the summer of 2010. The w i f e r e q u e s t e d t h a t the 

t r i a l c o u r t e n t e r a permanent r e s t r a i n i n g o r d e r a g a i n s t the 

husband. 

A c c o r d i n g t o the husband, the p r o t e c t i o n - f r o m - a b u s e o r d e r 

was " c l e a r e d up" the week b e f o r e t r i a l . However, i t i s 
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u n c l e a r from the r e c o r d whether the husband was r e f e r r i n g t o 

the p r o t e c t i o n - f r o m - a b u s e o r d e r t h a t had been i n e f f e c t s i n c e 

May 14, 2008, i n case no. DR-08-56 or the p e t i t i o n f o r 

p r o t e c t i o n from abuse t h a t was f i l e d by the w i f e i n case no. 

DR-10-157 on or about November 10, 2010, which was the week 

b e f o r e t r i a l . 

The w i f e s t a t e d t h a t , i n September 2008, she moved out 

of the r e s i d e n c e t h a t the p a r t i e s had been r e n t i n g a t the time 

of t h e i r s e p a r a t i o n , and, when she d i d so, she sent the 

husband a l e t t e r i n f o r m i n g him t h a t she was moving and t h a t he 

needed t o make arrangements t o p i c k up h i s b e l o n g i n g s , 

i n c l u d i n g a " f i s h i n g boat and equipment, a s k i boat, and a 

1989 Z71 t r u c k . " In the l e t t e r , the w i f e gave the husband 15 

days t o r e t r i e v e h i s b e l o n g i n g s , and she s t a t e d t h a t she would 

make arrangements t o d i s p o s e of the p r o p e r t y t h a t he d i d not 

r e t r i e v e . The w i f e s t a t e d t h a t the husband's former w i f e , the 

husband's former w i f e ' s husband, and the husband's c h i l d r e n 

came t o her house t o p i c k up the husband's p r o p e r t y i n 

September 2008. The w i f e i n d i c a t e d t h a t she and her f a m i l y 

had put the husband's b e l o n g i n g s , such as a deer head and the 

husband's h u n t i n g and f i s h i n g gear, i n the husband's t r u c k and 
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i n the husband's boat and t r a i l e r . However, the husband's 

former w i f e t e s t i f i e d t h a t the b o a ts and the v e h i c l e t h a t she 

p i c k e d up had o n l y a few of the husband's b e l o n g i n g s i n them. 

The w i f e s t a t e d t h a t she had been s t o r i n g some of the 

p a r t i e s ' b e l o n g i n g s i n a s t o r a g e u n i t s i n c e the time t h a t she 

moved out of the p a r t i e s ' r e n t e d m a r i t a l r e s i d e n c e . The w i f e 

s t a t e d t h a t she had o f f e r e d t o a l l o w the husband t o r e t r i e v e 

h i s p r o p e r t y from the s t o r a g e u n i t . The husband r e f u s e d t o do 

so, however, because of the p r o t e c t i o n - f r o m - a b u s e o r d e r . The 

w i f e s t a t e d t h a t she had thrown away a couch t h a t the p a r t i e s 

owned because the husband had burned a h o l e i n the couch on 

the n i g h t t h a t the husband was a r r e s t e d and t h a t she had 

thrown away a f i r e p i t t h a t was no l o n g e r i n w o r k i n g 

c o n d i t i o n . 

The w i f e s t a t e d t h a t , a f t e r the p a r t i e s s e p a r a t e d , she 

had p o s s e s s i o n of a f o u r - w h e e l e r t h a t the p a r t i e s had 

p u r c h a s e d i n November 2006 f o r $6,000. The w i f e t e s t i f i e d 

t h a t she had used $4,300 from her s e p a r a t e c h e c k i n g account t o 

purchase the f o u r - w h e e l e r and t h a t the husband had c o n t r i b u t e d 

the r e m a i n i n g $1,700 toward the purchase p r i c e . The w i f e 

s t a t e d t h a t she s o l d the f o u r - w h e e l e r t o her s i s t e r f o r $2,300 
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i n June 2008. The husband s t a t e d t h a t he had purchased the 

f o u r - w h e e l e r i n November 2006 f o r $5,600. The r e c o r d 

i n d i c a t e s t h a t the b i l l of s a l e f o r the f o u r - w h e e l e r s t a t e d 

t h a t the husband was the buyer of the f o u r - w h e e l e r and t h a t 

the w i f e was the w i t n e s s t o the purchase. However, the b i l l 

o f s a l e was not i n t r o d u c e d or a d m i t t e d i n t o the r e c o r d . The 

husband a l l e g e d t h a t the w i f e had not r e a l l y s o l d the f o u r -

wheeler t o her s i s t e r , and he produced p i c t u r e s of the w i f e 

r i d i n g the f o u r - w h e e l e r w i t h her daughter and her n i e c e i n 

J u l y 2010. The w i f e s u b m i t t e d i n t o e v i d e n c e a b i l l of s a l e 

t h a t i n d i c a t e d t h a t she had s o l d the f o u r - w h e e l e r t o her 

s i s t e r on June 15, 2008. 

In 2006, b e f o r e t he p a r t i e s were m a r r i e d , the w i f e 

p u r c h a s e d a 2004 C h e v r o l e t t r u c k . A c c o r d i n g t o the w i f e , she 

and the husband had purchased the t r u c k t o g e t h e r w i t h the 

i n t e n t i o n t h a t i t would be the husband's t r u c k ; however, she 

s t a t e d t h a t the t r u c k "wound up" b e i n g her t r u c k . The w i f e 

a d m i t t e d t h a t her name was on the t i t l e t o the t r u c k , and the 

evi d e n c e produced by the w i f e i n d i c a t e d t h a t the debt on the 

t r u c k was i n her name o n l y . At some time b e f o r e March 25, 

2009, the 2004 C h e v r o l e t t r u c k was r e p o s s e s s e d . The w i f e 
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i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t she owed $11,902.53 on the 

t r u c k . The w i f e s t a t e d t h a t the husband s h o u l d be r e s p o n s i b l e 

f o r a t l e a s t a p o r t i o n of the debt owed on the 2004 C h e v r o l e t 

t r u c k because she and the husband had made payments on the 

t r u c k t o g e t h e r . 

The w i f e a l s o i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t she 

owed a debt t o D i r e c T V i n the amount of $721.01. She s t a t e d 

t h a t the p a r t i e s had owed a debt t o D i r e c T V a t the time t h a t 

t h e y s e p a r a t e d , b u t she a d m i t t e d t h a t she had m a i n t a i n e d 

D i r e c T V s e r v i c e from May 2008 through September 2008 w h i l e the 

husband d i d not l i v e i n the m a r i t a l r e s i d e n c e . The w i f e 

t e s t i f i e d t h a t she took out a l o a n i n 2007 t o pay f o r s c h o o l 

c l o t h e s f o r the w i f e ' s c h i l d and the husband's f o u r c h i l d r e n ; 

a t the time of t r i a l , the b a l a n c e on t h a t l o a n from 

C i t i F i n a n c i a l was $3,978.88. F i n a l l y , the w i f e p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t she owed a debt t o C e n t u r y T e l , which 

appears t o be a t e l e p h o n e company. The b i l l produced by the 

w i f e i n d i c a t e s t h a t , as of March 2008, the w i f e owed 

C e n t u r y T e l $89.45. 1 

1However, the b i l l had a h a n d w r i t t e n n o t a t i o n t h a t s t a t e d 
t h a t , as of November 17, 2010, the b a l a n c e owed t o C e n t u r y T e l 
was $211.71. 
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The w i f e works as a r e g i s t e r e d n u r s e , and she earns 

between $75,000 and $90,000 a yea r . The husband t e s t i f i e d 

t h a t he i s a p i p e f i t t e r and t h a t h i s j o b r e q u i r e s e x t e n s i v e 

t r a v e l and a s e c u r i t y c l e a r a n c e because he works on n u c l e a r 

power p l a n t s . There i s no i n d i c a t i o n i n the r e c o r d o f the 

amount o f the husband's income. The husband m a i n t a i n e d t h a t 

he d i d not have p o s s e s s i o n o f the m a j o r i t y o f h i s t o o l s , guns, 

f i s h i n g equipment, and h u n t i n g equipment t h a t were l a s t i n the 

w i f e ' s p o s s e s s i o n . 

F o l l o w i n g the p r e s e n t a t i o n o f the above e v i d e n c e , the 

t r i a l c o u r t e n t e r e d a f i n a l judgment o f d i v o r c e on F e b r u a r y 9, 

2011. P u r s u a n t t o t h a t judgment, the t r i a l c o u r t e n t e r e d a 

permanent r e s t r a i n i n g o r d e r t h a t p r o h i b i t e d the husband from 

c o n t a c t i n g , harming, or h a r a s s i n g the w i f e , p r o h i b i t e d the 

husband f r o m g o i n g on or about the premises o c c u p i e d by the 

w i f e , and p r o h i b i t e d the husband from b e i n g i n the w i f e ' s 

p r esence a t any tim e . The t r i a l c o u r t awarded the husband 

a p p r o x i m a t e l y 40 items of p e r s o n a l p r o p e r t y . The w i f e was 

awarded the r e m a i n i n g items of p e r s o n a l p r o p e r t y of the 

m a r r i a g e , i n c l u d i n g the f o u r - w h e e l e r , an embroidery machine, 
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her b r i d a l engagement r i n g s e t , and the p a r t i e s ' dog. 2 

The t r i a l c o u r t o r d e r e d the p a r t i e s t o each pay o n e - h a l f 

of the f o l l o w i n g d e b t s : the debt owed as a r e s u l t of the 

r e p o s s e s s i o n of the 2004 C h e v r o l e t t r u c k ; the DirecTV debt; 

the C i t i F i n a n c i a l debt; and the C e n t u r y T e l debt. F i n a l l y , the 

t r i a l c o u r t h e l d t h a t the w i f e had not w i l l f u l l y v i o l a t e d 

e i t h e r of the t r i a l c o u r t ' s pendente l i t e o r d e r s and t h a t she 

was not g u i l t y of contempt. 

On March 8, 2011, the husband f i l e d a motion a l t e r , 

amend, or v a c a t e the d i v o r c e judgment, p u r s u a n t t o R u l e 59, 

A l a . R. C i v . P. B e f o r e the t r i a l c o u r t r u l e d on the husband's 

postjudgment motion, the husband f i l e d a n o t i c e of a p p e a l on 

March 21, 2011. The husband's postjudgment motion was d e n i e d 

by o p e r a t i o n of law on June 7, 2011, see Rule 59.1, A l a . R. 

C i v . P.,3 and the husband's n o t i c e of a p p e a l , which had been 

2The r e c o r d i n d i c a t e d t h a t one of the two dogs t h a t had 
been awarded t o the w i f e i n the t r i a l c o u r t ' s May 2008 
pendente l i t e o r d e r had d i e d . 

3 R u l e 59.1 p r o v i d e s t h a t a postjudgment motion t h a t i s not 
r u l e d on by the c o u r t w i t h i n 90 days i s deemed d e n i e d a t the 
e x p i r a t i o n of the 90-day p e r i o d . The 90th day f o l l o w i n g the 
husband's f i l i n g of h i s postjudgment motion on March 8, 2011, 
was Monday, June 6, 2011, a S t a t e h o l i d a y . T h e r e f o r e , the 
husband's postjudgment motion was deemed d e n i e d on Tuesday, 
June 7, 2011. See F i r s t Alabama S t a t e Bank v. McGowan, 758 
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h e l d i n abeyance p e n d i n g a r u l i n g on h i s postjudgment motion, 

became e f f e c t i v e on t h a t d a t e . See Rule 4 ( a ) ( 5 ) , A l a . R. App. 

P. 

B e f o r e we address the i s s u e s p r e s e n t e d by the husband on 

a p p e a l , we note t h i s c o u r t ' s s t a n d a r d of r e v i e w as t o a 

judgment t h a t i s e n t e r e d a f t e r the p r e s e n t a t i o n of ore tenus 

e v i d e n c e . 

"A d i v o r c e judgment t h a t i s based on e v i d e n c e 
p r e s e n t e d ore tenus i s a f f o r d e d a presumption of 
c o r r e c t n e s s . Brown v. Brown, 719 So. 2d 228 ( A l a . 
C i v . App. 1998). T h i s presumption of c o r r e c t n e s s i s 
based upon the t r i a l c o u r t ' s unique p o s i t i o n t o 
observe the p a r t i e s and w i t n e s s e s f i r s t h a n d and t o 
e v a l u a t e t h e i r demeanor and c r e d i b i l i t y . Brown, 
su p r a ; H a l l v. Mazzone, 486 So. 2d 408 ( A l a . 1986). 
A judgment of the t r i a l c o u r t based on i t s f i n d i n g s 
of f a c t s w i l l be r e v e r s e d o n l y where i t i s so 
un s u p p o r t e d by the e v i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. Brown, s u p r a . However, t h e r e i s no 
p r e s u m p t i o n of c o r r e c t n e s s i n the t r i a l c o u r t ' s 
a p p l i c a t i o n of law t o the f a c t s . Gaston v. Ames, 514 
So. 2d 877 ( A l a . 1987)." 

Robinson v. Robinson, 795 So. 2d 729, 732-33 ( A l a . C i v . App. 

2001). 

On a p p e a l , the husband f i r s t argues t h a t the t r i a l c o u r t 

e r r e d i n e n t e r i n g a permanent r e s t r a i n i n g o r d e r a g a i n s t him 

So. 2d 1116 ( A l a . C i v . App. 2000), and R i c h b u r g v. Cromwell, 
428 So. 2d 621 ( A l a . 1983). 
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because the p a r t i e s were d i v o r c e d on the ground of 

i n c o m p a t i b i l i t y of temperament and because the husband d i d not 

have a h i s t o r y of domestic v i o l e n c e . However, we conclude 

t h a t t h e r e was s u f f i c i e n t e v i d e n c e i n the r e c o r d t o s u p p o r t 

the t r i a l c o u r t ' s o r d e r r e s t r a i n i n g the husband from 

c o n t a c t i n g , harming, or h a r a s s i n g the w i f e . The husband 

a d m i t t e d t h a t he had put h i s hands around the w i f e ' s neck and 

t h a t he had t o l d her t h a t he c o u l d break her neck. The 

husband a l s o a d m i t t e d t o f i r i n g a handgun a t a t r u c k t h a t was 

o c c u p i e d by the w i f e . Furthermore, the r e c o r d i n d i c a t e s t h a t 

the p a r t i e s ' tumultuous r e l a t i o n s h i p c o n t i n u e d a f t e r t h e y 

s e p a r a t e d , d e s p i t e the e x i s t e n c e of a p r o t e c t i o n - f r o m - a b u s e 

o r d e r . 4 

The husband a l s o argues t h a t the t r i a l c o u r t ' s judgment 

f a i l e d t o comply w i t h Rule 6 5 ( d ) ( 2 ) , A l a . R. C i v . P., which 

s e t s f o r t h the r e q u i r e m e n t s f o r an o r d e r i s s u i n g an 

i n j u n c t i o n . However, our r e v i e w of the r e c o r d r e v e a l s t h a t 

the husband f a i l e d t o argue b e f o r e the t r i a l c o u r t t h a t the 

4 A l t h o u g h the r e c o r d i n d i c a t e s t h a t the w i f e had c o n t a c t e d 
the husband w h i l e the p r o t e c t i o n - f r o m - a b u s e o r d e r was 
presumably i n e f f e c t , the husband d i d not argue on a p p e a l t h a t 
the permanent r e s t r a i n i n g o r d e r s h o u l d have a l s o been a p p l i e d 
t o the w i f e . 
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r e s t r a i n i n g o r d e r i n the d i v o r c e judgment d i d not comply w i t h 

Rule 65, A l a . R. C i v . P. A c c o r d i n g l y , t h i s c o u r t may not 

c o n s i d e r t h a t argument on a p p e a l . See Andrews v. M e r r i t t O i l  

Co. , 612 So. 2d 409, 410 ( A l a . 1992) ("[An a p p e l l a t e c ] o u r t 

cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments 

c o n s i d e r e d by the t r i a l c o u r t . " ) . 

The husband a l s o argues t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n by making him r e s p o n s i b l e f o r payment of o n e - h a l f 

of the debt owed on the 2004 C h e v r o l e t t r u c k . The husband 

contends t h a t , because the w i f e purchased the 2004 C h e v r o l e t 

t r u c k b e f o r e the p a r t i e s m a r r i e d , he s h o u l d not have been 

a l l o c a t e d any r e s p o n s i b i l i t y f o r payment of the debt s e c u r e d 

by the 2004 C h e v r o l e t t r u c k . 

In s u p p o r t of h i s argument t h a t he s h o u l d not be l i a b l e 

f o r o n e - h a l f of the debt on the 2004 C h e v r o l e t t r u c k , the 

husband c i t e s A l a . Code 1975, § 30-4-6, which p r o v i d e s : "The 

husband i s not l i a b l e f o r the debts or engagements of the 

w i f e , c o n t r a c t e d or e n t e r e d i n t o b e f o r e m a r r i a g e , or f o r t o r t s 

committed by her b e f o r e m a r r i a g e , but she remains l i a b l e and  

s u a b l e t h e r e f o r as i f she were s o l e . " (Emphasis added.) Our 
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r e s e a r c h has r e v e a l e d no caselaw i n t e r p r e t i n g § 30-4-6, 

d e s p i t e the f a c t t h a t t h a t p r o v i s i o n dates back t o the Alabama 

Code of 1886 (found, a t t h a t time, a t § 2344). 

" ' P r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n b i n d t h i s C ourt t o 

i n t e r p r e t p l a i n language of a s t a t u t e " t o mean e x a c t l y what i t 

s a y s " and t o engage i n j u d i c i a l c o n s t r u c t i o n o n l y i f the 

language i n the s t a t u t e i s ambiguous.'" S u l l i v a n v. Smith, 925 

So. 2d 972, 976 ( A l a . C i v . App. 2005) ( q u o t i n g Ex p a r t e  

Alabama Bd. of Pardons & P a r o l e s , 814 So. 2d 870, 872 ( A l a . 

2001), c i t i n g i n t u r n Ex p a r t e Alabama Great Southern R.R., 

788 So. 2d 886, 889 ( A l a . 2000), q u o t i n g i n t u r n B l u e Cross &  

Blu e S h i e l d v. N i e l s e n , 714 So. 2d 292, 296 ( A l a . 1998)). 

A p l a i n r e a d i n g of § 30-4-6 r e v e a l s t h a t t h a t Code 

s e c t i o n a p p l i e s when a t h i r d p a r t y f i l e s an a c t i o n a g a i n s t a 

m a r r i e d woman t o e n f o r c e a c o n t r a c t t h a t the m a r r i e d woman 

e n t e r e d i n t o b e f o r e she m a r r i e d or when a t h i r d p a r t y f i l e s an 

a c t i o n a g a i n s t a m a r r i e d woman t o r e c o v e r damages a r i s i n g from 

a t o r t committed by the m a r r i e d woman b e f o r e she m a r r i e d . 

A c c o r d i n g t o § 30-4-6, the m a r r i e d woman's husband would not 

be l i a b l e i n the c o n t r a c t - e n f o r c e m e n t a c t i o n or the t o r t 

a c t i o n i f the m a r r i e d woman e n t e r e d i n t o the c o n t r a c t b e f o r e 
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she m a r r i e d or i f the m a r r i e d woman committed the t o r t b e f o r e 

she m a r r i e d . A c c o r d i n g l y , we cannot conclude t h a t § 30-4-6 

len d s any sup p o r t t o the husband's argument. 

A " m a r i t a l debt" i s a debt t h a t i s i n c u r r e d d u r i n g the 

p a r t i e s ' m a r r i a g e , and the a l l o c a t i o n of m a r i t a l debt i n a 

d i v o r c e a c t i o n i s a d e c i s i o n t h a t i s l e f t t o the sound 

d i s c r e t i o n of the t r i a l c o u r t . See Ex p a r t e J a c k s o n , 567 So. 

2d 867, 868-69 ( A l a . 1990). U s i n g the above d e f i n i t i o n of 

m a r i t a l debt, the l o a n i n c u r r e d by the w i f e t o f i n a n c e the 

purchase of the 2004 C h e v r o l e t t r u c k c o u l d not be c l a s s i f i e d 

as m a r i t a l debt because i t d i d not meet the t h r e s h o l d 

d e f i n i t i o n of m a r i t a l debt, i . e . , i t was not i n c u r r e d d u r i n g 

the p a r t i e s ' m a r r i a g e . However, the w i f e argued a t t r i a l t h a t 

the husband s h o u l d be a l l o c a t e d some p o r t i o n of the debt on 

the 2004 C h e v r o l e t t r u c k because he made monetary 

c o n t r i b u t i o n s toward the payment of the debt s e c u r e d by the 

2004 C h e v r o l e t t r u c k . To determine whether the debt on the 

2004 C h e v r o l e t t r u c k c o u l d p r o p e r l y be a l l o c a t e d between the 

p a r t i e s as a m a r i t a l debt, the p e r t i n e n t q u e s t i o n , we t h i n k , 

i s whether the 2004 C h e v r o l e t t r u c k c o u l d be c l a s s i f i e d as a 

m a r i t a l a s s e t s u b j e c t t o d i v i s i o n had i t not been r e p o s s e s s e d 
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d u r i n g the p a r t i e s ' s e p a r a t i o n . I f the 2004 C h e v r o l e t t r u c k 

c o u l d not be c l a s s i f i e d as a m a r i t a l a s s e t s u b j e c t t o 

d i v i s i o n , and i n s t e a d was the w i f e ' s s e p a r a t e p r o p e r t y , i t 

f o l l o w s t h a t the debt on the 2004 C h e v r o l e t t r u c k i s not 

m a r i t a l debt and t h a t the husband s h o u l d not have been 

a l l o c a t e d any p o r t i o n of t h a t debt. C o n v e r s e l y , i f the 2004 

C h e v r o l e t t r u c k c o u l d have been p r o p e r l y c l a s s i f i e d as m a r i t a l 

p r o p e r t y , then the t r i a l c o u r t c o u l d have, i n e q u i t y , 

a l l o c a t e d a p o r t i o n of the debt s e c u r e d by the 2004 C h e v r o l e t 

t r u c k t o the husband. 

Re g a r d i n g m a r i t a l p r o p e r t y and s e p a r a t e p r o p e r t y , t h i s 

c o u r t has h e l d : 

"A p a r t y ' s '"separate e s t a t e " i s t h a t p r o p e r t y over 
which [he or] she e x e r c i s e s e x c l u s i v e c o n t r o l and 
from which the [spouse] ... d e r i v e s no b e n e f i t by 
reason of the m a r i t a l r e l a t i o n s h i p . ' Gartman v.  
Gartman, 376 So. 2d 711, 713 ( A l a . C i v . App. 1978). 
The s e p a r a t e e s t a t e of the p a r t i e s i n a d i v o r c e 
p r o c e e d i n g i n c l u d e s p r o p e r t y owned p r i o r t o the 
ma r r i a g e and p r o p e r t y r e c e i v e d by g i f t or 
i n h e r i t a n c e d u r i n g the m a r r i a g e . § 30-2-51(a), A l a . 
Code 1975. A l t h o u g h m a r i t a l p r o p e r t y g e n e r a l l y 
i n c l u d e s p r o p e r t y p u r c h a s e d or o t h e r w i s e accumulated 
by the p a r t i e s d u r i n g the m a r r i a g e , i t may a l s o 
i n c l u d e the p r o p e r t y a c q u i r e d b e f o r e the m a r r i a g e or 
r e c e i v e d by g i f t or i n h e r i t a n c e d u r i n g the m a r r i a g e 
when i t i s used, or income from i t i s used, 
r e g u l a r l y f o r the common b e n e f i t of the p a r t i e s 
d u r i n g t h e i r m a r r i a g e . See § 30-2-51(a), A l a . Code 
1975. 

18 



2100567 

i n "The t r i a l judge i s g r a n t e d b r o a d d i s c r e t i o n 
d e t e r m i n i n g whether p r o p e r t y p u r c h a s e d b e f o r e the 
p a r t i e s ' m a r r i a g e or r e c e i v e d by g i f t or i n h e r i t a n c e 
was used ' r e g u l a r l y f o r the common b e n e f i t of the 
p a r t i e s d u r i n g the m a r r i a g e . ' See § 30-2-51, A l a . 
Code 1975. Even i f the t r i a l c o u r t determines t h a t 
such p r o p e r t y was r e g u l a r l y used f o r the common 
b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e , the 
d e t e r m i n a t i o n whether t o i n c l u d e such p r o p e r t y i n 
the m a r i t a l a s s e t s t o be d i v i d e d between the p a r t i e s 
l i e s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . [Ex 
p a r t e ] D u r b i n , 818 So. 2d 404 ( A l a . 2001)." 

N i c h o l s v. N i c h o l s , 824 So. 2d 797, 802 ( A l a . C i v . App. 2001). 

The r e c o r d i n d i c a t e s t h a t the 2004 C h e v r o l e t t r u c k was 

purchased by the w i f e b e f o r e the p a r t i e s m a r r i e d , t i t l e t o the 

2004 C h e v r o l e t t r u c k was i n the w i f e ' s name o n l y , and the debt 

s e c u r e d by the 2004 C h e v r o l e t t r u c k was f i n a n c e d by the w i f e 

o n l y . Thus, a t the time i t was purchased, the 2004 C h e v r o l e t 

t r u c k was the w i f e ' s s e p a r a t e p r o p e r t y . The q u e s t i o n becomes, 

then, whether t h e r e was s u f f i c i e n t e v i d e n c e t o sup p o r t a 

f i n d i n g t h a t the 2004 C h e v r o l e t t r u c k was used r e g u l a r l y f o r 

the common b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e , thus 

making i t m a r i t a l p r o p e r t y . Our r e v i e w of the r e c o r d r e v e a l s 

n o t h i n g t h a t would s u p p o r t a f i n d i n g t h a t the 2004 C h e v r o l e t 

t r u c k was r e g u l a r l y used f o r the common b e n e f i t of the p a r t i e s 

d u r i n g t h e i r m a r r i a g e . For a l l t h a t appears i n the r e c o r d , 

the w i f e p u r c h a s e d the t r u c k w i t h the i n t e n t of g i v i n g the 
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t r u c k t o the husband, b u t , f o r whatever reason, she chose t o 

c o n t i n u e d r i v i n g the t r u c k h e r s e l f . There i s no i n d i c a t i o n i n 

the r e c o r d t h a t , because of the p a r t i e s ' m a r r i a g e , the husband 

d e r i v e d any b e n e f i t from the w i f e ' s purchase of the 2004 

C h e v r o l e t t r u c k . A c c o r d i n g l y , we c o n c l u d e , based on the 

e v i d e n c e p r e s e n t e d i n t h i s case, t h a t the 2004 C h e v r o l e t t r u c k 

c o u l d not have been p r o p e r l y c l a s s i f i e d as m a r i t a l p r o p e r t y 

s u b j e c t t o d i v i s i o n i n the p a r t i e s ' d i v o r c e a c t i o n . 

Because we cannot conclude t h a t the 2004 C h e v r o l e t t r u c k 

c o u l d have been c l a s s i f i e d as m a r i t a l p r o p e r t y , we cannot 

conclude t h a t the debt s e c u r e d by the 2004 C h e v r o l e t t r u c k was 

a m a r i t a l debt s u b j e c t t o a l l o c a t i o n upon d i v o r c e of the 

p a r t i e s . A t t r i a l , the w i f e contended t h a t the husband s h o u l d 

be r e s p o n s i b l e f o r p a r t of the debt she owed on the 2004 

C h e v r o l e t t r u c k s i m p l y because the husband had c o n t r i b u t e d 

some unknown amount t o the payment of t h a t debt. However, we 

f i n d i t w h o l l y i n e q u i t a b l e t o a l l o c a t e a p o r t i o n of the debt 

i n c u r r e d by the w i f e b e f o r e the p a r t i e s ' m a r r i a g e t o the 

husband s i m p l y because the husband v o l u n t a r i l y chose t o a s s i s t 

the w i f e w i t h the repayment of the debt she had i n c u r r e d 

b e f o r e the p a r t i e s m a r r i e d . A c c o r d i n g l y , t h a t p a r t of the 
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d i v o r c e judgment o r d e r i n g the husband t o pay o n e - h a l f of the 

debt owed on the 2004 C h e v r o l e t t r u c k i s r e v e r s e d . 

The husband a l s o argues t h a t he s h o u l d not have been 

a l l o c a t e d any p o r t i o n of the C i t i F i n a n c i a l debt because he 

never a c c e p t e d l i a b i l i t y f o r t h a t debt and d i d not b e n e f i t 

from the funds o b t a i n e d from t h a t l o a n . However, the r e c o r d 

i n d i c a t e s t h a t the w i f e borrowed money from C i t i F i n a n c i a l 

d u r i n g the p a r t i e s m a r r i a g e i n o r d e r t o pay f o r c l o t h i n g f o r 

her c h i l d and f o r the husband's f o u r c h i l d r e n . Based on t h a t 

e v i d e n c e , the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the 

C i t i F i n a n c i a l l o a n was a m a r i t a l debt t h a t c o u l d be a l l o c a t e d 

i n the d i v o r c e a c t i o n because i t was i n c u r r e d d u r i n g the 

p a r t i e s ' m a r r i a g e and, f u r t h e r m o r e , because the husband was 

c l e a r l y a b e n e f i c i a r y of the l o a n t a k e n out by the w i f e 

because the proceeds of the l o a n were used t o p r o v i d e s u p p o r t 

t o the husband's c h i l d r e n . 

The husband f u r t h e r argues t h a t he s h o u l d not have been 

a l l o c a t e d any p o r t i o n of the debt owed t o DirecTV because the 

w i f e c o n t i n u e d t o e n j o y D i r e c T V s e r v i c e a f t e r he moved out of 

the m a r i t a l r e s i d e n c e . However, the w i f e t e s t i f i e d t h a t the 

amount owed t o Dir e c T V was f o r s e r v i c e t h a t she and the 
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husband e n j o y e d d u r i n g t h e i r m a r r i a g e . Based on t h a t 

t e s t i m o n y , the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the debt 

t o D i r e c T V r e p r e s e n t e d a debt t h a t had accumulated d u r i n g the 

p a r t i e s ' m a r r i a g e w h i l e the husband and the w i f e were s t i l l 

l i v i n g t o g e t h e r i n the m a r i t a l r e s i d e n c e . See Ex p a r t e  

P i e l a c h , 681 So. 2d 154, 154 ( A l a . 1996) ("The a p p e l l a t e 

c o u r t s are not a l l o w e d t o s u b s t i t u t e t h e i r own judgment f o r 

t h a t of the t r i a l c o u r t i f the t r i a l c o u r t ' s d e c i s i o n i s 

s u p p o r t e d by r e a s o n a b l e i n f e r e n c e s t o be drawn from the 

e v i d e n c e . " ) . A c c o r d i n g l y , we cannot conclude t h a t the t r i a l 

c o u r t e r r e d by d e t e r m i n i n g t h a t the D i r e c T V debt was a m a r i t a l 

debt s u b j e c t t o a l l o c a t i o n i n the p a r t i e s ' d i v o r c e a c t i o n . See 

Ex p a r t e Jackson, 567 So. 2d a t 868-69. 

Next, the husband argues t h a t the t r i a l c o u r t ' s d i v i s i o n 

of p e r s o n a l p r o p e r t y was i n e q u i t a b l e . 

"When the t r i a l c o u r t f a s h i o n s a p r o p e r t y d i v i s i o n 
f o l l o w i n g the p r e s e n t a t i o n of ore tenus e v i d e n c e , 
i t s judgment as t o t h a t e v i d e n c e i s presumed c o r r e c t 
on a p p e a l and w i l l not be r e v e r s e d absent a showing 
t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n or t h a t 
i t s d e c i s i o n i s p l a i n l y and p a l p a b l y wrong. Robe r t s  
v. R o b e r t s , 802 So. 2d 230, 235 ( A l a . C i v . App. 
2001); P a r r i s h v. P a r r i s h , 617 So. 2d 1036, 1038 
( A l a . C i v . App. 1993); and H a l l v. Mazzone, 486 So. 
2d 408, 410 ( A l a . 1986). A p r o p e r t y d i v i s i o n i s 
r e q u i r e d t o be e q u i t a b l e , not e q u a l , and a 
d e t e r m i n a t i o n of what i s e q u i t a b l e r e s t s w i t h i n the 
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bro a d d i s c r e t i o n of the t r i a l c o u r t . P a r r i s h , 617 
So. 2d a t 1038. In f a s h i o n i n g a p r o p e r t y d i v i s i o n 
and an award of a l i m o n y , the t r i a l c o u r t must 
c o n s i d e r f a c t o r s such as the e a r n i n g c a p a c i t i e s of 
the p a r t i e s ; t h e i r f u t u r e p r o s p e c t s ; t h e i r ages, 
h e a l t h , and s t a t i o n i n l i f e ; the l e n g t h of the 
p a r t i e s ' m a r r i a g e ; and the s o u r c e , v a l u e , and type 
of m a r i t a l p r o p e r t y . Robinson v. Robinson, 795 So. 
2d 729, 734 ( A l a . C i v . App. 2001)." 

Stone v. Stone, 26 So. 3d 1232, 1236 ( A l a . C i v . App. 2009). 

The husband argues t h a t the t r i a l c o u r t e r r e d because i t 

awarded the w i f e p e r s o n a l p r o p e r t y t h a t had been purchased 

w i t h h i s income, such as the f o u r - w h e e l e r , an embroidery 

machine, a dog, and the w i f e ' s " b r i d a l engagement s e t . " The 

t e s t i m o n y p r e s e n t e d by the p a r t i e s was i n d i s p u t e as t o who 

c o n t r i b u t e d the m a j o r i t y of the funds toward the purchase of 

the f o u r - w h e e l e r . R e g a r d l e s s , the r e c o r d i n d i c a t e s t h a t the 

f o u r - w h e e l e r was p u r c h a s e d d u r i n g the p a r t i e s ' m a r r i a g e . 

R e g a r d i n g the p a r t i e s ' dog, t h e r e was no i n d i c a t i o n i n the 

r e c o r d t h a t the dog was p u r c h a s e d by the husband b e f o r e the 

p a r t i e s ' m a r r i e d . The w i f e i n t r o d u c e d a document t h a t she 

s i g n e d , b e f o r e the p a r t i e s were m a r r i e d , i n o r d e r t o adopt the 

p a r t i e s ' dog from the pound. The r e c o r d r e f l e c t s t h a t the 

husband purchased the w i f e ' s engagement r i n g but t h a t the w i f e 

p u r c h a s e d her wedding band. F i n a l l y , of the r e c o r d i s d e v o i d 
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of any e v i d e n c e r e g a r d i n g the embroidery machine, except t h a t 

the p a r t i e s d i s p u t e d i t s v a l u e i n an e x h i b i t i n t r o d u c e d i n t o 

e v i d e n c e . 

Thus, based on t h a t e v i d e n c e , we cannot conclude t h a t the 

t r i a l c o u r t c o u l d not have awarded the w i f e the f o u r - w h e e l e r , 

an embroidery machine, a dog, and the w i f e ' s b r i d a l engagement 

s e t . 

The husband a l s o argues t h a t the d i v i s i o n of p e r s o n a l 

p r o p e r t y was i n e q u i t a b l e because, he says, the e v i d e n c e 

i n d i c a t e d t h a t the w i f e d e l i b e r a t e l y d e s t r o y e d or t r a n s f e r r e d 

the p a r t i e s ' p e r s o n a l p r o p e r t y w h i l e t h a t p r o p e r t y was under 

her c a r e . The husband a l s o argues t h a t , based on the w i f e ' s 

t e s t i m o n y a t t r i a l i n d i c a t i n g t h a t she was not i n p o s s e s s i o n 

of the m a j o r i t y of the p e r s o n a l p r o p e r t y t h a t the t r i a l c o u r t 

awarded t o the husband, the w i f e i m p r o p e r l y gave away or 

o t h e r w i s e d i s p o s e d of h i s p e r s o n a l p r o p e r t y . However, our 

r e v i e w of the r e c o r d r e v e a l s t h a t the o n l y p i e c e of p e r s o n a l 

p r o p e r t y t h a t the w i f e s o l d d u r i n g the p a r t i e s ' s e p a r a t i o n was 

the f o u r - w h e e l e r , and t h e r e i s no e v i d e n c e i n the r e c o r d 

i n d i c a t i n g t h a t the w i f e gave away or d e l i b e r a t e l y d e s t r o y e d 

any of the husband's p e r s o n a l p r o p e r t y , w i t h the e x c e p t i o n of 
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the couch and the f i r e p i t t h a t the w i f e c l a i m e d were no 

l o n g e r i n good c o n d i t i o n . 

The w i f e m a i n t a i n e d t h a t she had made the husband's 

b e l o n g i n g s a v a i l a b l e t o him and t h a t members of the husband's 

f a m i l y had r e t r i e v e d the husband's b e l o n g i n g s . The t r i a l 

c o u r t c o u l d have c o n c l u d e d t h a t the w i f e ' s t e s t i m o n y was more 

c r e d i b l e than the husband's t e s t i m o n y and t h a t the w i f e had 

not d e s t r o y e d or c o n c e a l e d the husband's b e l o n g i n g s . 

The husband a l s o argues t h a t the w i f e s h o u l d have been 

r e q u i r e d t o t u r n over the p e r s o n a l p r o p e r t y t h a t he was 

awarded or t o compensate the husband f o r the d e s t r u c t i o n of 

such p r o p e r t y . 5 The argument p r e s e n t e d by the husband on t h i s 

ground c o n s i s t s of o n l y the above a s s e r t i o n ; he c i t e s no 

a u t h o r i t y t o sup p o r t t h i s argument. T h e r e f o r e , d e s p i t e the 

f a c t t h a t t h e r e i s no ev i d e n c e i n d i c a t i n g t h a t the w i f e 

d e s t r o y e d the husband's p r o p e r t y , we w i l l not address t h i s 

argument on a p p e a l . See Rule 28(a) (10), A l a . R. App. P. 

5We note t h a t the d i v o r c e judgment s t a t e d t h a t the w i f e 
" s h a l l make a good f a i t h e f f o r t t o f i n d any items not a l r e a d y 
i n the husband's p o s s e s s i o n and r e t u r n or see the same i s 
r e t u r n e d i f found o r , i n the a l t e r n a t i v e , a l l o w the husband t o 
r e t r i e v e the same i f he w i l l not be i n v i o l a t i o n of the 
r e s t r a i n i n g o r d e r " 
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( r e q u i r i n g an a p p e l l a n t t o c i t e a u t h o r i t y i n s u p p o r t of 

arguments made on a p p e a l ) ; and Asam v. Devereaux, 686 So. 2d 

1222, 1224 ( A l a . C i v . App. 1996) ( s t a t i n g t h a t " [ t ] h i s c o u r t 

w i l l address o n l y those i s s u e s p r o p e r l y p r e s e n t e d and f o r 

which s u p p o r t i n g a u t h o r i t y has been c i t e d " ) . 

A l t h o u g h we have d e t e r m i n e d t h a t the C i t i F i n a n c i a l debt 

and the DirecTV debt c o u l d have been a l l o c a t e d as p a r t of the 

d i v i s i o n of m a r i t a l debt i n the p a r t i e s ' d i v o r c e a c t i o n , and 

a l t h o u g h we have d e t e r m i n e d t h a t c e r t a i n p e r s o n a l p r o p e r t y , 

d i s c u s s e d above, c o u l d have been d i v i d e d i n the d i v o r c e 

a c t i o n , because we have r e v e r s e d p a r t of the t r i a l c o u r t ' s 

d i v i s i o n of the m a r i t a l e s t a t e , i . e . , the debt owed on the 

2004 C h e v r o l e t t r u c k , we remand the case w i t h i n s t r u c t i o n s t o 

the t r i a l c o u r t t o r e c o n s i d e r i t s d i v i s i o n of the m a r i t a l 

e s t a t e i n l i g h t of t h i s o p i n i o n . See F o s t e r v. F o s t e r , 365 So. 

2d 1227, 1229 ( A l a . C i v . App. 1978) ( r e v e r s i n g a d i v o r c e 

judgment t h a t i m p r o p e r l y i n c l u d e d p a r t of the w i f e ' s s e p a r a t e 

e s t a t e i n the d i v i s i o n of p r o p e r t y i n a d i v o r c e judgment and 

remanding the case t o the t r i a l c o u r t t o " r e a s s e s s the e n t i r e 

p r o p e r t y d i v i s i o n c o n t a i n e d i n the d i v o r c e judgment"). 

F i n a l l y , the husband argues t h a t the t r i a l c o u r t e r r e d by 

26 



2100567 

r e f u s i n g t o h o l d the w i f e i n contempt f o r v i o l a t i n g the May 

2008 p r o t e c t i o n - f r o m - a b u s e o r d e r , which was e n t e r e d by the 

d i s t r i c t c o u r t i n case no. DR-08-56, and the August 2010 

pendente l i t e o r d e r , which was e n t e r e d by the t r i a l c o u r t i n 

the d i v o r c e a c t i o n (case no. DR-08-61). The r e c o r d r e v e a l s 

t h a t the husband r e q u e s t e d o n l y t h a t the t r i a l c o u r t h o l d the 

w i f e i n contempt f o r her f a i l u r e t o abide by the August 2010 

pendente l i t e o r d e r i n the d i v o r c e a c t i o n . 6 A c c o r d i n g l y , we 

w i l l c o n s i d e r o n l y the husband's argument t h a t the t r i a l c o u r t 

e r r e d i n r e f u s i n g t o h o l d the w i f e i n contempt f o r v i o l a t i n g 

the August 2010 pendente l i t e o r d e r by s e l l i n g the f o u r -

w heeler. 

"Absent an abuse of d i s c r e t i o n , or u n l e s s the judgment of 

the t r i a l c o u r t i s u n s u p p o r t e d by the e v i d e n c e so as t o be 

p l a i n l y and p a l p a b l y wrong, the d e t e r m i n a t i o n of whether a 

p a r t y i s i n contempt i s w i t h i n the sound d i s c r e t i o n of the 

6 F u r t h e r m o r e , the p r o p r i e t y of s e e k i n g a f i n d i n g of 
contempt a g a i n s t the w i f e i n the d i v o r c e a c t i o n f o r v i o l a t i n g 
the p r o t e c t i o n - f r o m - a b u s e o r d e r i s q u e s t i o n a b l e because the 
p r o t e c t i o n - f r o m - a b u s e a c t i o n , which was i n the d i s t r i c t c o u r t , 
was a s e p a r a t e p r o c e e d i n g from the d i v o r c e a c t i o n , which was 
i n the t r i a l c o u r t . A l s o , the p r o t e c t i o n - f r o m - a b u s e o r d e r 
e n t e r e d i n May 2008 i n case no. DR-08-56 does not i n d i c a t e 
t h a t the w i f e was r e s t r a i n e d or e n j o i n e d from c o n t a c t i n g the 
husband. 
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t r i a l c o u r t . " S h o n k w i l e r v. K r i s k a , 780 So. 2d 703, 706 ( A l a . 

C i v . App. 2000) ( c i t i n g S h e l l h o u s e v. B e n t l e y , 690 So. 2d 401 

( A l a . C i v . App. 1997)). In o r d e r t o f i n d the w i f e g u i l t y of 

contempt under e i t h e r Rule 7 0 A ( a ) ( 2 ) ( C ) ( i i ) ( c r i m i n a l 

contempt) or Rule 70A(a)(2)(D) ( c i v i l contempt), A l a . R. C i v . 

P., the t r i a l c o u r t would have had t o determine t h a t the w i f e 

had w i l l f u l l y f a i l e d or r e f u s e d t o comply w i t h a c o u r t o r d e r . 

See T.L.D. v. C.G., 849 So. 2d 200, 205 ( A l a . C i v . App. 2002) . 

In May 2008, s h o r t l y a f t e r the w i f e f i l e d f o r a d i v o r c e , 

the t r i a l c o u r t g r a n t e d the w i f e temporary use and p o s s e s s i o n 

of the f o u r - w h e e l e r , among o t h e r t h i n g s . That o r d e r d i d not 

s p e c i f i c a l l y f o r b i d the w i f e from s e l l i n g the f o u r - w h e e l e r . 

In June 2008, the w i f e s o l d the f o u r - w h e e l e r t o her s i s t e r . 

A t the r e q u e s t of the husband, i n August 2010, the t r i a l c o u r t 

e n t e r e d a pendente l i t e o r d e r t h a t p r o h i b i t e d b o t h p a r t i e s 

from l i q u i d a t i n g , w a s t i n g , or o t h e r w i s e c o n v e r t i n g any and a l l 

p e r s o n a l o r m a r i t a l p r o p e r t y . In i t s judgment, the t r i a l 

c o u r t d e termined t h a t the w i f e had not w i l l f u l l y v i o l a t e d any 

of i t s temporary o r d e r s . We cannot conclude t h a t the t r i a l 

c o u r t exceeded i t s d i s c r e t i o n by d e t e r m i n i n g t h a t the w i f e had 

not w i l l f u l l y v i o l a t e d the May 2008 o r d e r by s e l l i n g the f o u r -
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wheeler, even though the w i f e was g r a n t e d o n l y temporary use 

and p o s s e s s i o n of the f o u r - w h e e l e r a t the time t h a t i t was 

s o l d . Furthermore, we cannot conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by c o n c l u d i n g t h a t the w i f e had not 

w i l l f u l l y v i o l a t e d the August 2010 pendente l i t e o r d e r because 

the w i f e ' s a l l e g e d v i o l a t i o n of t h a t o r d e r o c c u r r e d more than 

two years b e f o r e the t r i a l c o u r t e n t e r e d the o r d e r . 

A c c o r d i n g l y , we cannot conclude t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n by d e t e r m i n i n g t h a t the w i f e had not w i l l f u l l y 

v i o l a t e d e i t h e r of i t s pendente l i t e o r d e r s . 

Based on the f o r e g o i n g , the judgment of the t r i a l c o u r t , 

i n s o f a r as i t d i v i d e d the p a r t i e s ' m a r i t a l p r o p e r t y and d e b t s , 

i s r e v e r s e d , and the case i s remanded w i t h i n s t r u c t i o n s t o the 

t r i a l c o u r t t o e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

In a l l o t h e r r e s p e c t s , the t r i a l c o u r t ' s judgment i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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