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Matthew D. Harbin 

v. 

Augustine B. Harbin 

Appeal from Mobile C i r c u i t Court 
(DR-04-500732.01) 

MOORE, Judge. 

AFFIRMED. NO OPINION. 

See R u l e 5 3 ( a ) ( 1 ) and ( a ) ( 2 ) ( D & F ) , A l a . R. App. P.; 

R u l e 701, A l a . R. E v i d . ; A l a . Code 1975, §§ 30-3-169.3 and 30¬

3-169.4; Ex p a r t e F o l e y , 864 So. 2d 1094, 1099 ( A l a . 2 0 0 3 ) ; 
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Adams v. Adams, 21 So. 3d 1247, 1252 ( A l a . C i v . App. 2 0 0 9 ) ; 

Cheek v. D y e s s , 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2 0 0 7 ) ; 

T.J.H. v. S.N.F., 960 So. 2d 669, 673 ( A l a . C i v . App. 2 0 0 6 ) ; 

L e o n a r d v. L e o n a r d , 47 9 So. 2d 127 9, 1281 ( A l a . C i v . App. 

1 9 8 5 ) ; and Newsome v. S t a t e , 570 So. 2d 703, 714 ( A l a . C r i m . 

App. 1 9 8 9 ) . 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

T h i s i s a p o s t d i v o r c e p r o c e e d i n g t h a t i n v o l v e s the 

proposed r e l o c a t i o n o f the p r i n c i p a l r e s i d e n c e o f the seven-

y e a r - o l d c h i l d born d u r i n g the marriage o f Matthew D. H a r b i n 

("the f a t h e r " ) and A u g u s t i n e B. H a r b i n Steed ("the mother"). 

The M o b i l e C i r c u i t C o u r t o v e r r u l e d the f a t h e r ' s o b j e c t i o n t o 

the proposed r e l o c a t i o n of the c h i l d , and a m a j o r i t y of t h i s 

c o u r t has a f f i r m e d t h a t r u l i n g a f t e r d e t e r m i n i n g t h a t the 

mother overcame the presumption found i n § 30-3-169.4, A l a . 

Code 1975, i . e . , t h a t a change of the c h i l d ' s p r i n c i p a l 

r e s i d e n c e i s not i n the b e s t i n t e r e s t of the c h i l d . Because 

my r e v i e w of the r e c o r d l e a d s me t o conclude t h a t the mother 

f a i l e d t o meet her burden, I r e s p e c t f u l l y d i s s e n t from the 

d e c i s i o n reached by the m a j o r i t y t o a f f i r m the t r i a l c o u r t ' s 

judgment as t o t h i s i s s u e . As I have s t a t e d b e f o r e : 

" I do not take l i g h t l y t h i s c o u r t ' s duty t o 
presume t h a t f a c t u a l f i n d i n g s made by a t r i a l c o u r t 
are c o r r e c t . However, a f t e r r e v i e w of the r e c o r d i n 
t h i s case, I f e a r t h a t the p o l i c y of t h i s s t a t e , 
which i s t o encourage f r e q u e n t and c o n t i n u a l c o n t a c t 
between a c h i l d and b o t h of h i s or her p a r e n t s a f t e r 
a d i v o r c e , i s d i s i n t e g r a t i n g under a m i s t a k e n b e l i e f 
t h a t a r e l o c a t i n g p a r e n t does not have a s i g n i f i c a n t 
burden t o overcome, e s p e c i a l l y i n cases such as t h i s 
where the n o n r e l o c a t i n g p a r e n t and the c h i l d have a 
s t r o n g bond." 
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K n i g h t v. K n i g h t , 53 So. 3d 942, 960 ( A l a . C i v . App. 2010) 

(Bryan, J . , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

The f a t h e r a l s o r e q u e s t e d a m o d i f i c a t i o n of c u s t o d y based 

on the proposed r e l o c a t i o n of the mother and the mother's 

a l l e g e d i n a b i l i t y t o p r o v i d e s t a b i l i t y f o r the c h i l d . D u r i n g 

the f i n a l h e a r i n g , the mother t e s t i f i e d t h a t i f the t r i a l 

c o u r t d i d not a l l o w the c h i l d ' s p r i n c i p a l r e s i d e n c e t o be 

r e l o c a t e d , then she would remain i n M o b i l e w i t h the c h i l d . 

Because the mother t e s t i f i e d t h a t she would remain i n M o b i l e 

w i t h the c h i l d i f her r e q u e s t t o r e l o c a t e the c h i l d was not 

g r a n t e d , and because I f i n d i n s u f f i c i e n t e v i d e n c e i n the 

r e c o r d t h a t would o t h e r w i s e s u p p o r t the f a t h e r ' s r e q u e s t t o 

modify c u s t o d y of the c h i l d , I would a f f i r m the t r i a l c o u r t ' s 

judgment denying the f a t h e r ' s r e q u e s t t o modify c u s t o d y of the 

c h i l d . Thus, f o r t h i s r eason, I concur t o a f f i r m the t r i a l 

c o u r t ' s judgment as t o t h i s i s s u e . 

R e g arding the r e m a i n i n g arguments p r e s e n t e d by the f a t h e r 

on a p p e a l -- t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g c e r t a i n 

e v i d e n c e and t h a t the t r i a l c o u r t d i d not p e r m i t a thorough 

and s i f t i n g c r o s s - e x a m i n a t i o n on r e l e v a n t i s s u e s -- I concur 

t o a f f i r m the t r i a l c o u r t ' s judgment. 
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