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v. 
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PITTMAN, J u d g e . 

The S t a t e o f Ala b a m a a p p e a l s f r o m a judgment o f t h e 

T a l l a d e g a C i r c u i t C o u r t f o r f e i t i n g t o t h e S t a t e a 2006 F o r d F-

150 p i c k u p t r u c k t i t l e d i n t h e name o f Holcomb B l a k e P r e s s l e y 

( " t h e g r a n d s o n " ) , s u b j e c t t o t h e s a t i s f a c t i o n o f a $10,774.50 
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l i e n on t h e t r u c k h e l d b y Peggy Holcomb ( " t h e g r a n d m o t h e r " ) . 

We r e v e r s e t h e judgment o f f o r f e i t u r e i n s o f a r as i t r e q u i r e s 

s a t i s f a c t i o n o f t h e g r a n d m o t h e r ' s i n t e r e s t i n t h e t r u c k . 

F a c t s and P r o c e d u r a l H i s t o r y 

The g r a n d s o n was a r r e s t e d a t a T a l l a d e g a m o t e l on 

December 3, 2009, and c h a r g e d w i t h t h e p o s s e s s i o n and 

m a n u f a c t u r e o f methamphetamine. A s e a r c h o f t h e m o t e l room 

o c c u p i e d b y t h e g r a n d s o n and t h e p i c k u p t r u c k p a r k e d o u t s i d e 

t h a t room d i s c l o s e d methamphetamine, as w e l l as i n g r e d i e n t s 

and e q u i p m e n t commonly u s e d t o m a n u f a c t u r e methamphetamine. 

On December 22, 2009, t h e S t a t e f i l e d a c o m p l a i n t p u r s u a n t t o 

§ 2 0 - 2 - 9 3 ( a ) ( 5 ) , A l a . Code 1975, a l l e g i n g t h a t t h e g r a n d s o n 

h a d u s e d t h e t r u c k t o t r a n s p o r t , r e c e i v e , o r s e l l c o n t r o l l e d 

s u b s t a n c e s and s e e k i n g f o r f e i t u r e o f t h e t r u c k t o t h e S t a t e . 

The g r a n d s o n a n s w e r e d and d e n i e d t h e a l l e g a t i o n s o f t h e 

c o m p l a i n t . On M a r c h 9, 2010, t h e g r a n d m o t h e r , a 7 0 - y e a r - o l d 

/ r e t i r e d b i o l o g y t e a c h e r , moved t o i n t e r v e n e i n t h e f o r f e i t u r e 

p r o c e e d i n g s , c l a i m i n g an i n t e r e s t i n t h e t r u c k . The t r i a l 

c o u r t g r a n t e d t h e g r a n d m o t h e r ' s m o t i o n t o i n t e r v e n e ; t h e 

f o r f e i t u r e c a s e was t r i e d on A u g u s t 9, 2010. An a t t o r n e y f o r 
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t h e g r a n d s o n was p r e s e n t d u r i n g t h e t r i a l , b u t t h e g r a n d s o n 

d i d n o t p r e s e n t a d e f e n s e . 

The e v i d e n c e e s t a b l i s h e d t h a t on F e b r u a r y 9, 2009 -- 10 

months b e f o r e t h e g r a n d s o n ' s a r r e s t and t h e s e i z u r e o f t h e 

t r u c k -- t h e g r a n d m o t h e r and t h e g r a n d s o n , a c c o m p a n i e d by t h e 

g r a n d s o n ' s 2 - y e a r - o l d d a u g h t e r , h a d t r a v e l e d t o an a u t o m o b i l e 

d e a l e r s h i p i n D e c a t u r , G e o r g i a , t o p u r c h a s e a t r u c k . The 

g r a n d m o t h e r t e s t i f i e d t h a t she h a d w a n t e d t o buy t h e t r u c k f o r 

h e r s e l f , t o h a u l y a r d and g a r d e n s u p p l i e s , and f o r any member 

o f h e r f a m i l y , i n c l u d i n g t h e g r a n d s o n , who m i g h t n e e d t o u s e 

t h e t r u c k . The g r a n d m o t h e r e x p l a i n e d t h a t t h e g r a n d s o n h a d 

been d r i v i n g an u n r e l i a b l e , o l d e r - m o d e l t r u c k t h a t h a d b r o k e n 

down o f t e n and t h a t he h a d o c c a s i o n a l l y b o r r o w e d h e r 

a u t o m o b i l e t o d r i v e t o and f r o m h i s p l a c e o f employment. 

A f t e r t h e g r a n d m o t h e r and t h e g r a n d s o n h a d d e c i d e d on a 

p a r t i c u l a r t r u c k t o p u r c h a s e a t t h e d e a l e r s h i p , t h e 

g r a n d m o t h e r t e l e p h o n e d a l o a n o f f i c e r a t h e r T a l l a d e g a bank t o 

i n q u i r e a b o u t a l o a n . The o f f i c e r a d v i s e d h e r t h a t she c o u l d 

draw on h e r e x i s t i n g h o m e - e q u i t y l i n e o f c r e d i t t o o b t a i n t h e 

f u n d s f o r t h e p u r c h a s e . The bank d e p o s i t e d t h e f u n d s , a n d t h e 

g r a n d m o t h e r i s s u e d a c h e c k t o t h e d e a l e r s h i p i n t h e amount o f 
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$14,674.50. The g r a n d m o t h e r t h e n t e l e p h o n e d h e r a u t o m o b i l e -

i n s u r a n c e a g e n t and a s k e d h i m t o a d d t h e t r u c k as an i n s u r e d 

v e h i c l e a n d t h e g r a n d s o n as an i n s u r e d d r i v e r on h e r e x i s t i n g 

a u t o m o b i l e - l i a b i l i t y p o l i c y . 

The g r a n d m o t h e r t e s t i f i e d t h a t , d u r i n g t h e n e g o t i a t i o n s 

f o r t h e p u r c h a s e o f t h e t r u c k a n d t h e c o m p l e t i o n o f a l l t h e 

p a p e r w o r k c o n c e r n i n g t h e s a l e , she and t h e g r a n d s o n h a d t a k e n 

t u r n s m i n d i n g t h e g r a n d s o n ' s t w o - y e a r - o l d d a u g h t e r ; t h e r e f o r e , 

she s a i d , she m i g h t n o t h a v e b e e n p r e s e n t f o r a l l t h e 

d i s c u s s i o n s c o n c e r n i n g t h e s a l e t r a n s a c t i o n . She t e s t i f i e d , 

h o w e v e r , t h a t she h a d assumed t h a t she was t h e owner o f t h e 

v e h i c l e b e c a u s e she h a d p a i d f o r i t , and, she s a i d , she h a d 

a s k e d t h e b u s i n e s s manager a t t h e d e a l e r s h i p t o " p u t t h e t r u c k 

i n [ h e r ] name." Jo h n W. Whaley, t h e b u s i n e s s manager o f t h e 

d e a l e r s h i p , c o n t r a d i c t e d t h a t t e s t i m o n y . He s a i d t h a t t h e 

g r a n d m o t h e r h a d d i r e c t e d h i m , i n t h e p r e s e n c e o f t h e g r a n d s o n , 

t o " t i t l e t h e t r u c k t o [ t h e g r a n d s o n ] . " D o c u m e n t a r y e v i d e n c e 

s u b m i t t e d b y t h e S t a t e i n d i c a t e s t h a t t h e g r a n d s o n ' s s i g n a t u r e 

a p p e a r s on a l l t h e s a l e d o c u m e n t s , i n c l u d i n g t h e a p p l i c a t i o n 

f o r a c e r t i f i c a t e o f t i t l e t o t h e t r u c k . The c e r t i f i c a t e o f 

t i t l e l i s t s t h e g r a n d s o n as t h e owner o f t h e v e h i c l e . 
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The g r a n d m o t h e r t e s t i f i e d t h a t , s h o r t l y a f t e r t h e 

p u r c h a s e o f t h e t r u c k , she and t h e g r a n d s o n h a d e n t e r e d i n t o 

an o r a l a g r e e m e n t w h e r e b y t h e g r a n d s o n w o u l d p a y h e r t h e 

p u r c h a s e p r i c e o f t h e t r u c k . The g r a n d s o n gave t h e 

g r a n d m o t h e r a $2,000 down payment a n d a g r e e d t o p a y h e r $50 

p e r week. He a l s o d e l i v e r e d t h e c e r t i f i c a t e o f t i t l e t o h e r . 

The g r a n d m o t h e r t e s t i f i e d t h a t she h a d p u t t h e c e r t i f i c a t e o f 

t i t l e i n h e r l o c k b o x w i t h o u t l o o k i n g a t i t and h a d n o t 

r e a l i z e d u n t i l she h a d r e t r i e v e d i t f r o m h e r l o c k box a f t e r 

t h e g r a n d s o n ' s a r r e s t a n d t h e s e i z u r e o f t h e t r u c k t h a t t h e 

g r a n d s o n h a d been l i s t e d on t h e c e r t i f i c a t e o f t i t l e as t h e 

owner o f t h e v e h i c l e . The g r a n d m o t h e r ' s u n c o n t r a d i c t e d 

t e s t i m o n y i n d i c a t e d t h a t t h e g r a n d s o n ' s d r u g o f f e n s e was 

c o m m i t t e d w i t h o u t h e r k n o w l e d g e o r c o n s e n t and t h a t she " c o u l d 

n o t h a v e o b t a i n e d b y t h e e x e r c i s e o f r e a s o n a b l e d i l i g e n c e 

k n o w l e d g e o f t h e i n t e n d e d i l l e g a l u s e o f t h e [ t r u c k ] so as t o 

have p r e v e n t e d s u c h u s e . " See A l a . Code 1975, § 2 0 - 2 - 9 3 ( h ) . 

The g r a n d s o n made $50-per-week payments on t h e t r u c k t o 

t h e g r a n d m o t h e r u n t i l h i s work h o u r s were r e d u c e d , a f t e r w h i c h 

he p a i d o n l y $25 p e r week. When t h e g r a n d s o n ' s e m p l o y e r went 

o u t o f b u s i n e s s and t h e g r a n d s o n l o s t h i s j o b , t h e g r a n d s o n 
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p a i n t e d , mowed, and t r i m m e d s h r u b b e r y f o r t h e g r a n d m o t h e r i n 

l i e u o f m a k i n g p a y m e n t s . The t r i a l c o u r t f o u n d t h a t t h e 

g r a n d s o n ' s payments and h i s l a b o r i n l i e u o f p ayments t o t a l e d 

$3,900. 

The t r i a l c o u r t e n t e r e d a j u d g m e n t on M a r c h 4, 2011, 

f o r f e i t i n g t h e t r u c k t o t h e S t a t e , " s u b j e c t t o t h e u n p e r f e c t e d 

l i e n o f t h e [ g r a n d m o t h e r ] i n t h e amount o f $10,774.50." The 

S t a t e a p p e a l e d f r o m t h a t j u dgment on M a r c h 31, 2011. The 

g r a n d s o n has n o t f a v o r e d t h i s c o u r t w i t h a b r i e f . 

S t a n d a r d o f R e v i e w 

"'Our s t a n d a r d o f r e v i e w i s w e l l s e t t l e d . A 
t r i a l c o u r t ' s judgment b a s e d on o r e t e n u s e v i d e n c e 
w i l l be p r e s u m e d c o r r e c t and w i l l n o t be r e v e r s e d on 
a p p e a l a b s e n t a s h o w i n g t h a t t h e t r i a l c o u r t a c t e d 
o u t s i d e i t s d i s c r e t i o n o r t h a t t h e judgment i s 
u n s u p p o r t e d b y t h e e v i d e n c e so as t o be p l a i n l y and 
p a l p a b l y wrong. S c h o l l v. P a r s o n s , 655 So. 2d 1060, 
1062 ( A l a . C i v . App. 1 9 9 5 ) . However, when an 
a p p e l l a t e c o u r t i s p r e s e n t e d w i t h an i s s u e o f l a w , 
we r e v i e w t h e judgment o f t h e t r i a l c o u r t as t o t h a t 
i s s u e de novo. Ex p a r t e P e r k i n s , 646 So. 2d 46 ( A l a . 
19 9 4 ) . ' " 

P e p p e r v. P e p p e r , 65 So. 3d 421, 425 ( A l a . C i v . App. 2010) 

( q u o t i n g H e n d e r s o n v. H e n d e r s o n , 978 So. 2d 36, 39 ( A l a . C i v . 

App. 2 0 0 7 ) ) . The o r e t e n u s s t a n d a r d o f r e v i e w " i s a p p l i c a b l e 

o n l y t o t h e t r i a l c o u r t ' s f i n d i n g s o f f a c t , n o t i t s 
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c o n c l u s i o n s o f l a w . " Ex p a r t e C a s h , 624 So. 2d 576, 577 ( A l a . 

1993) ( c i t i n g Moore v. M c N i d e r , 551 So. 2d 1028 ( A l a . 1 9 8 9 ) , 

and W i l l i a m s v. N e a r e n , 540 So. 2d 1371 ( A l a . 1 9 8 9 ) ) . 

D i s c u s s i o n 

I n J e s t e r v. S t a t e , 668 So. 2d 822 ( A l a . C i v . App. 1 9 9 5 ) , 

a f a t h e r l o a n e d h i s son money t o b u y an a u t o m o b i l e . The son 

ha d s i g n e d a document a g r e e i n g t o p a y t h e f a t h e r $200 p e r 

month u n t i l t h e i n d e b t e d n e s s was p a i d i n f u l l . The document 

i n c l u d e d a d e s c r i p t i o n o f t h e a u t o m o b i l e and i d e n t i f i e d t h e 

f a t h e r as t h e " f i r s t l i e n h o l d e r . " The f a t h e r was a l s o l i s t e d 

as t h e " f i r s t l i e n h o l d e r " on t h e c e r t i f i c a t e o f t i t l e f o r t h e 

a u t o m o b i l e . The son was s u b s e q u e n t l y a r r e s t e d f o r p o s s e s s i o n 

o f i l l e g a l d r u g s , and, when t h e S t a t e i n i t i a t e d a f o r f e i t u r e 

a c t i o n a g a i n s t t h e a u t o m o b i l e , t h e f a t h e r c l a i m e d t h a t h i s 

i n t e r e s t i n t h e v e h i c l e was p r o t e c t e d u n d e r § 2 0 - 2 - 9 3 ( h ) , A l a . 

Code 1975. T h a t s e c t i o n p r o v i d e s : 

"An owner's o r bona f i d e l i e n h o l d e r ' s i n t e r e s t i n 
any t y p e o f p r o p e r t y o t h e r t h a n r e a l p r o p e r t y and 
f i x t u r e s s h a l l be f o r f e i t e d u n d e r t h i s s e c t i o n 
u n l e s s t h e owner o r bona f i d e l i e n h o l d e r p r o v e s b o t h 
t h a t t h e a c t o r o m i s s i o n s u b j e c t i n g t h e p r o p e r t y t o 
f o r f e i t u r e was c o m m i t t e d o r o m i t t e d w i t h o u t t h e 
owner's o r l i e n h o l d e r ' s k n o w l e d g e o r c o n s e n t and 
t h a t t h e owner o r l i e n h o l d e r c o u l d n o t have o b t a i n e d 
b y t h e e x e r c i s e o f r e a s o n a b l e d i l i g e n c e k n o w l e d g e o f 
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t h e i n t e n d e d i l l e g a l u s e o f t h e p r o p e r t y so as t o 
have p r e v e n t e d s u c h u s e . " 

The p a r t i e s s t i p u l a t e d i n J e s t e r t h a t t h e s o n ' s d r u g 

o f f e n s e was c o m m i t t e d w i t h o u t t h e f a t h e r ' s k n o w l e d g e o r 

c o n s e n t and t h a t t h e f a t h e r " c o u l d n o t have o b t a i n e d b y t h e 

e x e r c i s e o f r e a s o n a b l e d i l i g e n c e k n o w l e d g e o f t h e i n t e n d e d 

i l l e g a l u s e o f t h e p r o p e r t y so as t o have p r e v e n t e d s u c h u s e . " 

The s o l e q u e s t i o n b e f o r e t h i s c o u r t i n J e s t e r , t h e r e f o r e , was 

w h e t h e r t h e f a t h e r was a "bona f i d e l i e n h o l d e r . " I n 

a d d r e s s i n g t h a t q u e s t i o n , t h i s c o u r t f i r s t a n a l y z e d t h e 

i n t e r e s t c l a i m e d b y t h e f a t h e r u n d e r f o r m e r A r t i c l e 9 (now 

A r t i c l e 9A) o f t h e U n i f o r m C o m m e r c i a l Code ("UCC") 1 t o 

d e t e r m i n e w h e t h e r he h a d a s e c u r i t y i n t e r e s t i n t h e v e h i c l e 

and, t h u s , was a " s e c u r e d p a r t y " w i t h i n t h e m e a n i n g o f f o r m e r 

§ 7 - 9 - 1 0 5 ( 1 ) ( m ) , A l a . Code 1975 ( r e p e a l e d and r e c o d i f i e d , as 

r e v i s e d , as § 7 - 9 A - 1 0 2 ( a ) ( 7 2 ) ( A ) b y A c t No. 481, § 1, A l a . 

A c t s 2001 ( e f f e c t i v e J a n u a r y 1, 2 0 0 2 ) ) , and a " l i e n h o l d e r " 

w i t h i n t h e m e a n i n g o f § 2 0 - 2 - 9 3 ( h ) . 

1 E f f e c t i v e J a n u a r y 1, 2002, A r t i c l e 9 o f t h e UCC, e n t i t l e d 
" S e c u r e d T r a n s a c t i o n s ; S a l e s o f A c c o u n t s and C h a t t e l P a p e r , " 
was r e p e a l e d and r e p l a c e d b y A r t i c l e 9A, e n t i t l e d " S e c u r e d 
T r a n s a c t i o n s . " See A c t No. 481, § 1, A l a . A c t s 2001. 
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T h i s c o u r t u n d e r t o o k an A r t i c l e 9 a n a l y s i s i n J e s t e r 

b e c a u s e t h e S t a t e a r g u e d t h a t t h e f a t h e r c o u l d n o t be a "bona 

f i d e l i e n h o l d e r " w i t h o u t h a v i n g a s e c u r i t y i n t e r e s t i n t h e 

v e h i c l e . A l t h o u g h t h i s c o u r t d i d n o t e x p l i c i t l y s a y so i n 

J e s t e r , t h e S t a t e ' s argument was c o r r e c t . "Under p r e - C o d e 

l a w , p r a c t i t i o n e r s were f a c e d w i t h a v a r i e t y o f s e c u r i t y 

d e v i c e s , e a c h b a s e d upon a r t i f i c i a l d i s t i n c t i o n s . A d o p t i o n o f 

t h e C o m m e r c i a l Code e l i m i n a t e d t h e s e d e v i c e s and t h e i r 

a r t i f i c i a l d i s t i n c t i o n s b y r e p l a c i n g them w i t h t h e A r t i c l e 9 

s e c u r i t y i n t e r e s t . " P a t t e r s o n v. S p r a d l i n ( I n r e P a t t e r s o n ) , 

185 B.R. 354, 356 ( B a n k r . N.D. A l a . 1 9 9 5 ) . See A l a . Code 

1975, § 7-1-201(35) ( " ' S e c u r i t y i n t e r e s t ' means an i n t e r e s t i n 

p e r s o n a l p r o p e r t y o r f i x t u r e s w h i c h s e c u r e s payment o r 

p e r f o r m a n c e o f an o b l i g a t i o n . " ) . S i n c e A l a b a m a ' s a d o p t i o n o f 

t h e UCC i n 1965, whenever p a r t i e s t o a c o n t r a c t c r e a t e a 

c o n s e n s u a l l i e n as s e c u r i t y f o r a d e b t , t h a t t r a n s a c t i o n i s a 

s e c u r e d t r a n s a c t i o n t h a t i s g o v e r n e d b y A r t i c l e 9A ( f o r m e r l y 

A r t i c l e 9 ) . 

"The i n t e n t o f t h e L e g i s l a t u r e i n e n a c t i n g A r t i c l e 
9 o f A l a b a m a ' s U.C.C. was t o i n c l u d e a l l 
t r a n s a c t i o n s i n w h i c h b o r r o w e r s c r e a t e d c o n s e n s u a l 
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l i e n s [ 2 ] u n d e r t h e same c o n s i s t e n t r u l e s . Then, as 
now, i t i s t h e s u b s t a n c e o f t h e t r a n s a c t i o n and t h e 
i n t e n t o f t h e c o n t r a c t i n g p a r t i e s w h i c h d e t e r m i n e s 
w h e t h e r a t r a n s a c t i o n i s an A r t i c l e 9 s e c u r e d 
t r a n s a c t i o n o r s o m e t h i n g e l s e . " 

M a t t h e i s s v. T i t l e L o a n E x p r e s s ( I n r e M a t t h e i s s ) , 214 B.R. 

20, 26 ( B a n k r . N.D. A l a . 1 9 9 7 ) , d i s a g r e e d w i t h on o t h e r 

g r o u n d s , C h a r l e s H a l l M o t o r s , I n c . v. L e w i s ( I n r e L e w i s ) , 137 

F.3d 1280, 1282 ( 1 1 t h C i r . 1 9 9 8 ) . 

The f o r f e i t u r e p r o v i s i o n o f t h e Alabama U n i f o r m 

C o n t r o l l e d S u b s t a n c e s A c t , § 20-2-1 e t s e q . , A l a . Code 1975, 

"was p a t t e r n e d a f t e r t h e p r o p o s e d U n i f o r m C o n t r o l l e d 

S u b s t a n c e s A c t recommended by t h e N a t i o n a l C o n f e r e n c e o f 

C o m m i s s i o n e r s on U n i f o r m S t a t e Laws." R e e d e r v. S t a t e ex r e l .  

M y e r s , 2 94 A l a . 260, 264, 314 So. 2d 853, 856 (1 9 7 5 ) , 

q u e s t i o n e d on o t h e r g r o u n d s , W i l h i t e v. S t a t e , 689 So. 2d 221 

( A l a . C r i m . App. 1 9 9 6 ) . S e c t i o n 5 0 5 ( a ) ( 4 ) ( i v ) o f t h e U n i f o r m 

C o n t r o l l e d S u b s t a n c e s A c t o f 1970 p r o v i d e d t h a t " [ a ] 

f o r f e i t u r e o f a c o n v e y a n c e encumbered by a bona f i d e s e c u r i t y  

i n t e r e s t i s s u b j e c t t o t h e i n t e r e s t o f t h e s e c u r e d p a r t y i f he 

2 A r t i c l e 9A ( f o r m e r l y A r t i c l e 9) does n o t g o v e r n t h e 
c r e a t i o n o f n o n c o n s e n s u a l l i e n s t h a t a r i s e b y o p e r a t i o n o f 
l a w , s u c h as j u d g m e n t l i e n s and v a r i o u s s t a t u t o r y l i e n s f o r 
s e r v i c e s o r m a t e r i a l s , see A l a . Code 1975, § 7 - 9 A - 1 0 9 ( d ) ( 2 ) , 
b u t i t does a p p l y w i t h r e s p e c t t o t h e p r i o r i t y o f s u c h l i e n s , 
s ee A l a . Code 1975, § 7-9A-333. 

10 
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n e i t h e r had k n o w l e d g e o f n o r c o n s e n t e d t o t h e a c t o r 

o m i s s i o n . " ( Emphasis added.) The f o r e g o i n g p r o v i s i o n i n t h e 

U n i f o r m A c t was o r i g i n a l l y c o d i f i e d , v e r b a t i m , as § 2 0 - 2 -

9 3 ( a ) ( 4 ) c . S e c t i o n 20-2-93 was amended i n 1981, and 

s u b s e c t i o n ( a ) ( 4 ) c . was r e c o d i f i e d as s u b s e c t i o n ( a ) ( 5 ) c . See 

A c t No. 81-413, A l a . A c t s 1981 (May 5, 1 9 8 1 ) . F o r m e r § 2 0 - 2 -

9 3 ( a ) ( 4 ) c . was a v e r b a t i m e n a c t m e n t o f f o r e g o i n g p r o v i s i o n i n 

t h e U n i f o r m A c t . I n 1988, t h e l e g i s l a t u r e a g a i n amended § 2 0 ¬

2-93 by r e n a m i n g i t "The Drug P r o f i t s F o r f e i t u r e A c t o f 1988," 

by r e w r i t i n g , among o t h e r s , s u b s e c t i o n ( a ) ( 5 ) , and by a d d i n g 

c u r r e n t s u b s e c t i o n ( h ) , see A c t No. 651, § 2, A l a . A c t s 1988 

( e f f e c t i v e May 13, 1 9 8 8 ) . 3 Among o t h e r c h a n g e s , t h e 1988 

amendment s u b s t i t u t e d t h e t e r m "bona f i d e l i e n h o l d e r " i n 

c u r r e n t s u b s e c t i o n (h) f o r t h e t e r m "bona f i d e s e c u r i t y 

i n t e r e s t " p r e v i o u s l y u s e d o r i g i n a l l y i n s u b s e c t i o n ( a ) ( 4 ) c . 

and s u b s e q u e n t l y i n s u b s e c t i o n ( a ) ( 5 ) ( c ) . 

One m i g h t assume t h a t t h e t e r m "bona f i d e l i e n h o l d e r " 

f i r s t a p p e a r e d i n Alabama f o r f e i t u r e c a s e s d e c i d e d a f t e r t h e 

1988 amendment, b u t t h e r e v e r s e i s t r u e . The f i r s t use o f t h e 

3 S e c t i o n 20-2-93 has been amended m u l t i p l e t i m e s . We 
d i s c u s s o n l y t h o s e amendments t h a t a r e p e r t i n e n t t o o u r 
a n a l y s i s . 
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t e r m "bona f i d e l i e n h o l d e r " was i n S i n g l e t o n v. S t a t e , 396 So. 

2d 1050 ( A l a . 1 9 8 1 ) , a c a s e d e c i d e d b e f o r e t h e 1988 amendment, 

when § 2 0 - 2 - 9 3 ( a ) ( 4 ) c . p r o t e c t e d p e r s o n s h o l d i n g "bona f i d e 

s e c u r i t y i n t e r e s t [ s ] " f r o m f o r f e i t u r e . 

S i n g l e t o n and i t s companion c a s e , A i r S h i p p i n g 

I n t e r n a t i o n a l v. S t a t e , 392 So. 2d 828 ( A l a . 1 9 8 1 ) , d e a l t w i t h 

a huge d r u g - s m u g g l i n g o p e r a t i o n i n v o l v i n g a t r a c t o r - t r a i l e r 

t r u c k and a DC-6 a i r p l a n e , t h e "Aruba S t a r . " A f t e r 

p a r t i c i p a n t s i n t h e o p e r a t i o n l a n d e d i n t h e pre-dawn h o u r s a t 

a s m a l l s o u t h Alabama a i r f i e l d , t h e y b a c k e d up t o t h e c a r g o 

d o o r s o f t h e p l a n e and began u n l o a d i n g o v e r f o u r and o n e - h a l f 

t o n s o f m a r i j u a n a . The i n t e r v e n o r i n S i n g l e t o n was a bank 

t h a t had l o a n e d money f o r t h e p u r c h a s e o f t h e t r u c k . I n 

r e c o g n i z i n g t h e b a n k ' s s e c u r i t y i n t e r e s t , t h e S i n g l e t o n c o u r t 

e q u a t e d p o s s e s s i n g t h a t i n t e r e s t w i t h b e i n g a l i e n h o l d e r : 

" [ S e c t i o n 2 0 - 2 - 9 3 ( a ) ( 4 ) c . ] c o n t e m p l a t e s t h e 
f o r f e i t u r e o f encumbered c o n v e y a n c e s , s u b j e c t , o f 
c o u r s e , t o t h e i n t e r e s t s o f s e c u r e d p a r t i e s . The 
c l e a r l a n g u a g e o f t h e s t a t u t e e v i d e n c e s a 
l e g i s l a t i v e i n t e n t t o p r o t e c t bona f i d e l i e n h o l d e r s 
w i t h o u t d e s t r o y i n g t h e r i g h t o f t h e S t a t e t o condemn 
a v e h i c l e u s e d i n v i o l a t i o n o f t h e C o n t r o l l e d 
S u b s t a n c e s A c t . " 

396 So. 2d a t 1055 (some e m p h a s i s a d d e d ) . B u t , t h e c o u r t 

c o n c l u d e d t h a t m e r e l y b e i n g a s e c u r e d p a r t y o r a l i e n h o l d e r 
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w i t h o u t k n o wledge o f t h e i n t e n d e d i l l e g a l use o f t h e v e h i c l e 

was i n s u f f i c i e n t . The c o u r t d e t e r m i n e d t h a t a s e c u r e d p a r t y 

o r l i e n h o l d e r must d e m o n s t r a t e s o m e t h i n g more i n o r d e r t o be 

c o n s i d e r e d t h e h o l d e r o f a bona f i d e s e c u r i t y i n t e r e s t : 

" [ T ] h e h o l d e r o f a bona f i d e s e c u r i t y i n t e r e s t ... 
c a r r i e [ s ] t h e b u r d e n o f p r o v i n g t h a t i t d i d n o t have 
knowledge o r n o t i c e o f t h e i n t e n d e d i l l e g a l use and  
t h a t i t c o u l d n o t have o b t a i n e d k n o w ledge by  
r e a s o n a b l e d i l i g e n c e . " 

396 So. 2d a t 1054 ( f i n a l e m p h a s i s a d d e d ) . I n S i n g l e t o n and 

A i r S h i p p i n g , o u r supreme c o u r t i m p o r t e d t h e a d d i t i o n a l 

r e a s o n a b l e - d i l i g e n c e c o n d i t i o n f r o m c a s e l a w , i n c l u d i n g 

Edwards v. S t a t e , 213 A l a . 122 , 104 So. 255 ( 1 9 2 5 ) , c o n c e r n i n g 

t h e c o n d e m n a t i o n o f a u t o m o b i l e s t h a t had been u s e d i n t h e 

u n l a w f u l t r a n s p o r t a t i o n o f p r o h i b i t e d l i q u o r s . 

We c o n c l u d e t h a t , when i t amended § 20-2-93 i n 1988, t h e 

l e g i s l a t u r e was c o g n i z a n t o f S i n g l e t o n and d i d n o t i n t e n d , b y 

r e p l a c i n g t h e t e r m "bona f i d e s e c u r i t y i n t e r e s t " w i t h t h e 

t e r m "bona f i d e l i e n h o l d e r , " t o a l t e r t h e c a t e g o r y o f p e r s o n s 

whose i n t e r e s t s were p r o t e c t e d f r o m f o r f e i t u r e b u t , r a t h e r , 

i n t e n d e d t o s u b s t i t u t e a t e r m t h a t , a c c o r d i n g t o S i n g l e t o n , 

has t h e same m e a n i n g when u s e d i n t h e same c o n t e x t . C f . A l a . 

Code 1975, § 32-8-61(b) ("A s e c u r i t y i n t e r e s t [ i n a v e h i c l e 
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f o r w h i c h a c e r t i f i c a t e o f t i t l e i s r e q u i r e d by t h e Alabama 

U n i f o r m C e r t i f i c a t e o f T i t l e and A n t i t h e f t A c t ] i s p e r f e c t e d 

by t h e d e l i v e r y t o t h e [ D e p a r t m e n t o f Revenue] o f t h e e x i s t i n g 

c e r t i f i c a t e o f t i t l e , i f any, an a p p l i c a t i o n f o r a c e r t i f i c a t e 

o f t i t l e c o n t a i n i n g t h e name and a d d r e s s o f t h e l i e n h o l d e r and  

t h e d a t e o f h i s s e c u r i t y agreement and t h e r e q u i r e d f e e . " 

(em p h a s i s a d d e d ) ) . 

Our a s s u m p t i o n t h a t t h e 1988 amendment t o § 20-2-93 b e a r s 

t h e marks o f h a v i n g been i n f l u e n c e d by S i n g l e t o n i s a l s o 

s u p p o r t e d by t h e f a c t t h a t t h e l e g i s l a t u r e a d d e d t o t h e l a c k -

o f - k n o w l e d g e - o r - c o n s e n t r e q u i r e m e n t i n t h e s t a t u t e t h e 

r e a s o n a b l e - d i l i g e n c e c o n d i t i o n . B e f o r e t h e 1988 amendment, 

f o r m e r § 2 0 - 2 - 9 3 ( a ) ( 4 ) c . and, s u b s e q u e n t l y , f o r m e r § 20-2-

9 3 ( a ) ( 5 ) c . p r o t e c t e d t h e i n t e r e s t o f a s e c u r e d p a r t y i n a 

f o r f e i t e d v e h i c l e " i f [ t h e s e c u r e d p a r t y ] n e i t h e r had 

knowledge o f n o r c o n s e n t e d t o t h e [ i l l e g a l ] a c t o r o m i s s i o n . " 

A f t e r t h e amendment, however, t h e l e g i s l a t u r e made t h a t 

p r o t e c t i o n s u b j e c t t o t h e a d d i t i o n a l c o n d i t i o n now f o u n d i n 

c u r r e n t s u b s e c t i o n ( h ) : n o t o n l y must t h e a c t t h a t s u b j e c t e d 

t h e p r o p e r t y t o f o r f e i t u r e have been " c o m m i t t e d o r o m i t t e d 

w i t h o u t t h e owner's o r l i e n h o l d e r ' s k n o w ledge o r c o n s e n t , " b u t 
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a l s o t h e owner o r l i e n h o l d e r must have been u n a b l e t o o b t a i n 

"by t h e e x e r c i s e o f r e a s o n a b l e d i l i g e n c e k n o w ledge o f t h e 

i n t e n d e d i l l e g a l use o f t h e p r o p e r t y so as t o have p r e v e n t e d 

s u c h u s e . " Our c a s e s a f t e r J e s t e r have e m p l o y e d t h e t e r m s 

"bona f i d e l i e n h o l d e r " and " s e c u r e d p a r t y " i n t e r c h a n g e a b l y . 

See, e.g., S t a t e ex r e l . W a t k i n s v. S e l l e r s , 894 So. 2d 733, 

737 n.3 ( A l a . C i v . App. 2 0 0 4 ) . 

I n J e s t e r , t h i s c o u r t e x p l a i n e d t h a t t h e d e t e r m i n a t i o n 

w h e t h e r a s e c u r i t y a g r e e m e n t e x i s t s r e q u i r e s a t w o - s t e p 

i n q u i r y : 

" ' [ T ] h e q u e s t i o n o f w h e t h e r a s e c u r i t y 
a g r e e m e n t i s e s t a b l i s h e d c a l l s f o r two 
i n d e p e n d e n t i n q u i r i e s w h i c h may be s t a t e d 
as f o l l o w s : 

"'"The c o u r t must f i r s t r e s o l v e , 
as a q u e s t i o n o f l a w , w h e t h e r t h e 
l a n g u a g e e m b o d i e d i n t h e w r i t i n g 
o b j e c t i v e l y i n d i c a t e s t h a t t h e 
p a r t i e s may h a v e i n t e n d e d t o 
c r e a t e o r p r o v i d e f o r a s e c u r i t y 
a g r e e m e n t . [ C i t a t i o n s o m i t t e d . ] 
I f t h e l a n g u a g e c r o s s e s t h i s 
o b j e c t i v e t h r e s h o l d [ c i t a t i o n s 
o m i t t e d ] , t h a t i s , i f t h e w r i t i n g 
e v i d e n c e s a p o s s i b l e s e c u r e d 
t r a n s a c t i o n and t h u s s a t i s f i e s 
t h e s t a t u t e o f f r a u d s 
r e q u i r e m e n t , t h e n t h e f a c t f i n d e r 
must i n q u i r e w h e t h e r t h e p a r t i e s 
a c t u a l l y i n t e n d e d t o c r e a t e a 
s e c u r i t y i n t e r e s t . [ C i t a t i o n s 
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o m i t t e d . ] P a r o l e v i d e n c e i s 
a d m i s s i b l e t o i n f o r m t h e l a t t e r 
[ c i t a t i o n s o m i t t e d ] , b u t n o t t h e 
f o r m e r , i n q u i r y . " ' 

" J . W h i t e & R. Summers, U n i f o r m C o m m e r c i a l Code, § 
23-3 a t 905 (2d e d . 1 9 8 0 ) , as q u o t e d i n I n r e 
Owensboro C a n n i n g Co., 82 B.R. 450, 453-54 ( B a n k r . 
W.D. Ky. 1988) ( e m p h a s i s and b r a c k e t s a d d e d by t h e 
b a n k r u p t c y c o u r t ) . " 

J e s t e r , 668 So. 2d a t 823. The f i r s t s t e p o f t h e i n q u i r y — 

w h e t h e r " t h e w r i t i n g e v i d e n c e s a p o s s i b l e s e c u r e d t r a n s a c t i o n 

and t h u s s a t i s f i e s t h e [ A r t i c l e 9 (now A r t i c l e 9A)] s t a t u t e o f 

f r a u d s r e q u i r e m e n t " -- n e c e s s a r i l y i n c l u d e s , as an 

i n d i s p e n s a b l e component o f a s e c u r i t y a g r e e m e n t , t h a t t h e r e be 

a w r i t i n g . I n J e s t e r , t h i s c o u r t d i d n o t d w e l l on t h e 

r e q u i r e m e n t t h a t a s e c u r i t y a g r e e m e n t be w r i t t e n b e c a u s e , i n 

t h a t c a s e , t h e f a t h e r and son h a d e x e c u t e d a w r i t t e n a g r e e m e n t 

t h a t c o m p l i e d w i t h t h e r e q u i r e m e n t s o f t h e A r t i c l e 9 s t a t u t e 

o f f r a u d s , f o r m e r § 7-9-203, A l a . Code 1975 ( r e p e a l e d and 

r e c o d i f i e d , as r e v i s e d , as § 7-9A-203 by A c t No. 481, § 1, 

A l a . A c t s 2001 ( e f f e c t i v e J a n u a r y 1, 2 0 0 2 ) ) . M o r e o v e r , t h e 

d e c i s i o n s f r o m o t h e r j u r i s d i c t i o n s upon w h i c h t h i s c o u r t 

r e l i e d i n J e s t e r a l s o i n v o l v e d i n t r a - f a m i l y w r i t t e n c o n t r a c t s 

t h a t were d e t e r m i n e d t o be s e c u r i t y a g r e e m e n t s . See H a l l m a n 

v. S t a t e , 141 Ga. App. 527, 233 S.E.2d 839 ( 1 9 7 7 ) ; S t a t e v. 
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One 1979 P o n t i a c T r a n s Am, 771 P.2d 682 (U t a h C t . App. 1 9 8 9 ) ; 

and S t a t e v. F o u s e , 120 W i s . 2d 471, 355 N.W.2d 366 ( C t . App. 

1 9 8 4 ) . I n t h e p r e s e n t c a s e , h o w e v er, t h e g r a n d m o t h e r and t h e 

g r a n d s o n h a d an o r a l a g r e e m e n t t h a t t h e g r a n d s o n w o u l d 

p u r c h a s e t h e t r u c k f r o m t h e g r a n d m o t h e r . I f t h a t o r a l 

a g r e e m e n t d i d n o t c o n s t i t u t e a " s e c u r i t y a g r e e m e n t , " t h e n t h e 

g r a n d m o t h e r c o u l d n o t be a " s e c u r e d p a r t y " o r a l i e n h o l d e r f o r 

p u r p o s e s o f § 2 0 - 2 - 9 3 ( h ) . 

A f t e r c o n d u c t i n g t h e t w o - s t e p i n q u i r y t o d e t e r m i n e 

w h e t h e r t h e i n t e r e s t o f t h e f a t h e r i n J e s t e r made h i m a 

s e c u r e d p a r t y , and t h u s a l i e n h o l d e r f o r p u r p o s e s o f § 20-2-

9 3 ( h ) , t h i s c o u r t p r o c e e d e d t o a t h i r d i n q u i r y : w h e t h e r one 

who i s a l i e n h o l d e r q u a l i f i e s as a "bona f i d e l i e n h o l d e r " 

whose i n t e r e s t i s p r o t e c t e d f r o m f o r f e i t u r e u n d e r § 20-2-

9 3 ( h ) . We a d o p t e d t h e t e s t e m p l o y e d b y t h e U t a h C o u r t o f 

A p p e a l s i n S t a t e v. One 1979 P o n t i a c T r a n s Am, s u p r a , a c a s e 

i n w h i c h g r a n d p a r e n t s h a d l o a n e d t h e i r g r a n d s o n t h e f u n d s t o 

buy an a u t o m o b i l e : 

"'To a s c e r t a i n t h e p l a i n m e a n i n g o f t h e t e r m 
"bona f i d e " we t u r n t o W e b s t e r ' s T h i r d New I n t ' l  
D i c t i o n a r y , 250 ( 1 9 8 6 ) , w h e r e i n "bona f i d e " i s 
d e f i n e d as b e i n g "made i n good f a i t h w i t h o u t f r a u d 
o r d e c e i t . . . . " S i m i l a r l y , B l a c k ' s Law D i c t i o n a r y 
160 ( 5 t h e d . 1 9 7 9 ) , d e f i n e s "bona f i d e " as " i n o r 
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w i t h g o o d f a i t h ; h o n e s t l y , o p e n l y , and s i n c e r e l y ; 
w i t h o u t d e c e i t o r f r a u d . " A c c o r d i n g l y , we h o l d t h a t  
t o e s t a b l i s h a s e c u r i t y i n t e r e s t i s "bona f i d e "  
u n d e r t h e f o r f e i t u r e s t a t u t e , one must o n l y  
e s t a b l i s h an a c t u a l , g o o d f a i t h i n t e r e s t i n t h e  
p r o p e r t y n o t d e r i v e d by f r a u d o r d e c e i t . Under t h i s 
d e f i n i t i o n , t h e [ g r a n d p a r e n t s ] h a v e a bona f i d e 
s e c u r i t y i n t e r e s t i n [ t h e g r a n d s o n ' s ] [ a u t o m o b i l e ] . 
The [ g r a n d p a r e n t s ] l o a n e d [ t h e g r a n d s o n ] money 
t o w a r d s t h e p u r c h a s e a n d r e p a i r o f t h e [ a u t o m o b i l e ] 
and a b a l a n c e o f $3,883 r e m a i n e d due on t h i s l o a n . 
The [ g r a n d p a r e n t s ] b e l i e v e d i n good f a i t h t h a t [ t h e 
g r a n d s o n ] w o u l d r e p a y t h e l o a n a n d t h a t t h e y h a d a 
l i e n a g a i n s t t h e [ a u t o m o b i l e ] t o s e c u r e t h e i r l o a n . 
F i n a l l y , t h e S t a t e does n o t c l a i m t h e [ g r a n d p a r e n t s ] 
knew o f [ t h e g r a n d s o n ' s ] i l l e g a l u s e o f t h e 
[ a u t o m o b i l e ] t o t r a n s p o r t d r u g s . B a s e d on t h e 
f o r e g o i n g , we c o n c l u d e t h e [ g r a n d p a r e n t s ] h a d a bona 
f i d e s e c u r i t y i n t e r e s t w i t h i n t h e m e a n i n g o f [ t h e 
U t a h f o r f e i t u r e s t a t u t e ] . ' " 

J e s t e r , 668 So. 2d a t 825 ( q u o t i n g S t a t e v. One 1979 P o n t i a c  

T r a n s Am, 771 P.2d a t 685) ( e m p h a s i s a d d e d b y t h i s c o u r t i n 

J e s t e r ) . 

The t r i a l c o u r t ' s j u dgment i n t h i s c a s e s t a t e s , i n 

p e r t i n e n t p a r t : 

"18. [T]he c o u r t i s r e a s o n a b l y s a t i s f i e d t h a t 
t h e [ g r a n d m o t h e r ] has d e m o n s t r a t e d t h a t s he [was] a 
bona f i d e h o l d e r o f an u n p e r f e c t e d l i e n on t h e 
s u b j e c t v e h i c l e a t t h e t i m e o f s e i z u r e . I n m a k i n g 
t h i s d e t e r m i n a t i o n , t h e c o u r t has r e l i e d upon t h e 
c a s e o f J e s t e r v. S t a t e , 668 So. 2d 822 ( A l a . C i v . 
App. 1 9 9 5 ) , f o r t h e d e f i n i t i o n o f 'bona f i d e l i e n 
h o l d e r , ' w h i c h d e f i n e s 'bona f i d e l i e n h o l d e r ' as a 
p e r s o n who, b e f o r e t h e s e i z u r e o f t h e v e h i c l e , h a d 
an a c t u a l , good f a i t h i n t e r e s t i n t h e p r o p e r t y n o t 
d e r i v e d b y f r a u d o r d e c e i t ... and one who h a d no 
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a c t u a l k n o w l e d g e o r c o n s t r u c t i v e k n o w l e d g e o f [ t h e ] 
i n t e n d e d i l l e g a l u s e o f t h e v e h i c l e . T h e r e was no 
e v i d e n c e o f f r a u d o r d e c e i t on t h e p a r t o f t h e 
[ g r a n d m o t h e r ] o r t h a t t h e [ g r a n d m o t h e r ] h a d 
k n o w l e d g e o r c o n s t r u c t i v e k n o w l e d g e o f t h e i n t e n d e d 
i l l e g a l u s e . 

II 

"23. ... [T]he C o u r t i s r e a s o n a b l y s a t i s f i e d 
t h a t t h e [ t h e g r a n d s o n ] a n d [ t h e g r a n d m o t h e r ] 
i n t e n d e d t o p r o v i d e a s e c u r i t y i n t e r e s t i n t h e 
s u b j e c t v e h i c l e as e v i d e n c e d b y t h e s a l e s a g r e e m e n t , 
p o s s e s s i o n d e l i v e r e d t o t h e [ g r a n d s o n ] and [ t h e 
g r a n d s o n ' s ] payments made i n f u r t h e r a n c e o f t h e 
ag r e e m e n t . 

"24. ... [T]he a c t i o n s o f t h e [ t h e g r a n d s o n ] and 
[ t h e g r a n d m o t h e r ] removed t h i s t r a n s a c t i o n f r o m t h e 
S t a t u t e o f F r a u d s , as p o s s e s s i o n o f t h e s u b j e c t 
v e h i c l e was p l a c e d i n t h e [ g r a n d s o n ] b y t h e 
[ g r a n d m o t h e r ] and money was p a i d b y t h e [ g r a n d s o n ] 
t o w a r d t h e p u r c h a s e and t h e same was a c c e p t e d b y t h e 
[ g r a n d m o t h e r ] . 

"25. ... [T]he C o u r t i s s a t i s f i e d t h e 
[ g r a n d m o t h e r ] has an u n p e r f e c t e d s e c u r i t y l i e n i n 
t h e s u b j e c t v e h i c l e i n t h e amount o f $10,774.50, 
d e r i v e d b y s u b t r a c t i n g t h e sum o f $3,900.00 (money 
p a i d b y t h e [ g r a n d s o n ] ) f r o m t h e sum o f $14,674.50 
( t h e sum p a i d b y t h e [ g r a n d m o t h e r ] f o r t h e p u r c h a s e 
o f t h e t r u c k t o S u p e r i o r C h e v r o l e t ) . " 

A l t h o u g h t h e t r i a l c o u r t c i t e d J e s t e r , i t a p p e a r s n o t t o 

have u n d e r t a k e n t h e t w o - s t e p i n q u i r y s e t o u t i n t h a t c a s e f o r 

d e t e r m i n i n g w h e t h e r t h e g r a n d m o t h e r was "a s e c u r e d p a r t y 

w i t h i n t h e m e a n i n g o f A r t i c l e 9 [now A r t i c l e 9A] o f t h e U.C.C. 

and t h u s , n e c e s s a r i l y , was a ' l i e n h o l d e r ' w i t h i n t h e m e a n i n g 
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o f A l a . Code 1975, § 2 0 - 2 - 9 3 ( h ) . " See J e s t e r , 668 So. 2d a t 

825. I n s t e a d , t h e t r i a l c o u r t a p p a r e n t l y assumed t h a t t h e 

g r a n d m o t h e r was a " s e c u r e d p a r t y " o r " l i e n h o l d e r " and t h e n 

p r o c e e d e d i m m e d i a t e l y t o t h e d e t e r m i n a t i o n t h a t she was a 

"bona f i d e l i e n h o l d e r " b e c a u s e she "had 'an a c t u a l , good f a i t h 

i n t e r e s t i n t h e p r o p e r t y n o t d e r i v e d b y f r a u d o r d e c e i t ' and 

[was] one who h a d no a c t u a l o r c o n s t r u c t i v e k n o w l e d g e o f t h e 

i n t e n d e d i l l e g a l u s e o f t h e v e h i c l e . " I d . a t 825-26. I n 

o m i t t i n g t h e i n q u i r y as t o w h e t h e r t h e g r a n d m o t h e r was, i n t h e 

f i r s t i n s t a n c e , a s e c u r e d p a r t y and t h u s a l i e n h o l d e r , t h e 

t r i a l c o u r t e r r e d as a m a t t e r o f l a w . 

The a t t a c h m e n t and e n f o r c e a b i l i t y o f a s e c u r i t y i n t e r e s t 

i s g o v e r n e d b y § 7-9A-203, w h i c h was a d o p t e d c o n t e m p o r a n e o u s l y 

w i t h t h e 2002 r e p e a l o f f o r m e r A r t i c l e 9; t h a t s e c t i o n 

p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) A t t a c h m e n t . A s e c u r i t y i n t e r e s t a t t a c h e s 
t o c o l l a t e r a l when i t becomes e n f o r c e a b l e a g a i n s t 
t h e d e b t o r w i t h r e s p e c t t o t h e c o l l a t e r a l , u n l e s s an 
a g r e e m e n t e x p r e s s l y p o s t p o n e s t h e t i m e o f 
a t t a c h m e n t . 

"(b) E n f o r c e a b i l i t y . E x c e p t as o t h e r w i s e 
p r o v i d e d i n s u b s e c t i o n s (c) t h r o u g h ( i ) , a s e c u r i t y  
i n t e r e s t i s e n f o r c e a b l e a g a i n s t t h e d e b t o r and t h i r d  
p a r t i e s w i t h r e s p e c t t o t h e c o l l a t e r a l o n l y i f : 

"(1) v a l u e has been g i v e n ; 
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"(2) t h e d e b t o r has r i g h t s i n t h e 
c o l l a t e r a l o r t h e power t o t r a n s f e r r i g h t s 
i n t h e c o l l a t e r a l t o a s e c u r e d p a r t y ; and 

"(3) one o f t h e f o l l o w i n g c o n d i t i o n s 
i s met: 

"(A) t h e d e b t o r has 
a u t h e n t i c a t e d a s e c u r i t y 
a g r e e m e n t t h a t p r o v i d e s a  
d e s c r i p t i o n o f t h e c o l l a t e r a l 
and, i f t h e s e c u r i t y i n t e r e s t 
c o v e r s t i m b e r t o be c u t , a 
d e s c r i p t i o n o f t h e l a n d 
c o n c e r n e d ; 

"(B) t h e c o l l a t e r a l i s n o t a 
c e r t i f i c a t e d s e c u r i t y and i s i n 
t h e p o s s e s s i o n o f t h e s e c u r e d 
p a r t y u n d e r S e c t i o n 7-9A-313 
p u r s u a n t t o t h e d e b t o r ' s s e c u r i t y 
a g r e e m e n t ; 

"(C) t h e c o l l a t e r a l i s a 
c e r t i f i c a t e d s e c u r i t y i n 
r e g i s t e r e d f o r m and t h e s e c u r i t y 
c e r t i f i c a t e has been d e l i v e r e d t o 
t h e s e c u r e d p a r t y u n d e r S e c t i o n 
7-8-301 p u r s u a n t t o t h e d e b t o r ' s 
s e c u r i t y a g r e e m e n t ; o r 

"(D) t h e c o l l a t e r a l i s 
d e p o s i t a c c o u n t s , e l e c t r o n i c 
c h a t t e l p a p e r , i n v e s t m e n t 
p r o p e r t y , o r l e t t e r - o f - c r e d i t 
r i g h t s , and t h e s e c u r e d p a r t y has 
c o n t r o l u n d e r S e c t i o n 7-7-106, 
7-9A-104, 7-9A-105, 7-9A-106, o r 
7-9A-107 p u r s u a n t t o t h e d e b t o r ' s 
s e c u r i t y a g r e e m e n t . " 

(Emp h a s i s added.) 
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" A u t h e n t i c a t i o n , " as r e f e r e n c e d i n § 7 - 9 A - 2 0 3 ( b ) ( 3 ) ( A ) , 

means e i t h e r " t o s i g n " o r " t o e x e c u t e o r o t h e r w i s e a d o p t a 

s y m b o l , o r e n c r y p t o r s i m i l a r l y p r o c e s s a r e c o r d " A l a . 

Code 1975, § 7-9A-102(a) (7) (A) & (B) . The O f f i c i a l Comment t o 

§ 7-9A-102 e x p l a i n s t h a t t h e t e r m " a u t h e n t i c a t e " g e n e r a l l y 

r e p l a c e s t h e l a n g u a g e i n f o r m e r § 7-9-203(1) ( a ) , r e q u i r i n g 

d e b t o r s t o " s i g n " a w r i t t e n s e c u r i t y a g r e e m e n t so as t o 

i n c l u d e a u t h e n t i c a t i o n o f a l l r e c o r d s , i n c l u d i n g i n t a n g i b l e 

c o m p u t e r - g e n e r a t e d r e c o r d s a n d n o t j u s t t a n g i b l e w r i t i n g s , 

w i t h i n t h e c o n c e p t o f a s e c u r i t y a g r e e m e n t . A l a . Code 1975, § 

7-9A-102 cmt. 9 ( b ) . B u t i t i s c l e a r t h a t some f o r m o f w r i t i n g  

o r r e c o r d i s r e q u i r e d i n o r d e r t o s a t i s f y t h e s t a t u t e o f 

f r a u d s a p p l i c a b l e t o A r t i c l e 9A ( f o r m e r l y A r t i c l e 9) . See 

A l a . Code 1975, § 7-9A-203 cmt. 3 ( e x p l a i n i n g t h a t 

" e n f o r c e a b i l i t y r e q u i r e s t h e d e b t o r ' s s e c u r i t y a g r e e m e n t and 

c o m p l i a n c e w i t h an e v i d e n t i a r y r e q u i r e m e n t i n t h e n a t u r e o f a 

S t a t u t e o f F r a u d s " ) . 4 

4The o n l y e x c e p t i o n s t o t h e a u t h e n t i c a t e d - w r i t i n g 
r e q u i r e m e n t o f § 7 - 9 A - 2 0 3 ( b ) ( 3 ) ( A ) a r e f o u n d i n s u b p a r a g r a p h s 
( b ) ( 3 ) ( B ) , ( C ) , and (D) o f § 7-9A-203 -- i n s t a n c e s i n w h i c h 
t h e s e c u r e d p a r t y r e t a i n s t h e c o l l a t e r a l i n i t s p o s s e s s i o n o r 
u n d e r i t s c o n t r o l . 
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"The s i n e qua non o f a s e c u r i t y a g r e e m e n t " i s a w r i t i n g 

d e m o n s t r a t i n g " t o an o b j e c t i v e o b s e r v e r , t h a t [a] d e b t o r 

i n t e n d e d t o t r a n s f e r an i n t e r e s t i n p e r s o n a l p r o p e r t y as 

s e c u r i t y t o a c r e d i t o r . " 4 James J . W h i t e & R o b e r t S. 

Summers, U n i f o r m C o m m e r c i a l Code § 31-3 ( 6 t h e d . 2 0 1 0 ) . See  

Ex p a r t e P e o p l e ' s Cmty. Bank o f A s h f o r d , 775 So. 2d 819, 823 

( A l a . 2000) ( s t a t i n g t h a t , " [ b ] e c a u s e t h e r e i s no e v i d e n c e i n 

t h e r e c o r d o f a s i g n e d s e c u r i t y a g r e e m e n t ... , t h e [ p a r t y 

c l a i m i n g t o h a v e a s e c u r i t y i n t e r e s t i n p r o c e e d s f r o m t h e s a l e 

o f c r o p s ] has no s p e c i f i c a l l y e n f o r c e a b l e c l a i m a g a i n s t t h e 

d i s p u t e d p r o c e e d s . . . . " ) ; G e n e r a l E l e c . C r e d i t C o r p . v.  

S t r i c k l a n d D i v . o f R e b e l Lumber Co., 437 So. 2d 1240, 1245 

( A l a . 1983) ( s t a t i n g t h a t , " [ s ] i n c e t h e a g r e e m e n t was o r a l , i t 

was n o t e n f o r c e a b l e as a s e c u r i t y a g r e e m e n t , " and c i t i n g 

M c D o n a l d v. P e o p l e s A u t o . L o a n & F i n . C o r p . o f A t h e n s , 115 Ga. 

App. 483, 487, 154 S.E.2d 886, 889 (1967) ( s t a t i n g t h a t , 

" ' [ u ] n l e s s t h e s e c u r e d p a r t y i s i n p o s s e s s i o n o f t h e 

c o l l a t e r a l , h i s s e c u r i t y i n t e r e s t , a b s e n t a w r i t i n g w h i c h 

s a t i s f i e s [§ 109A-9-203 ( 1 ) b . , Ga. Code A n n . ] , i s n o t 

e n f o r c e a b l e e v e n a g a i n s t t h e d e b t o r , and c a n n o t be made so on 

t h e t h e o r y o f e q u i t a b l e m o r t g a g e o r t h e l i k e ' " ) ( q u o t i n g § 
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109A-9-203, Ga. Code Ann., O f f i c i a l C o m m e n t ) ) ) . See a l s o  

Hoc, I n c . v. M c A l l i s t e r ( I n r e M c A l l i s t e r ) , 215 B.R. 217, 225 

( B a n k r . N.D. A l a . 1996) ( s t a t i n g t h a t , " [ u ] n d e r t h e a p p l i c a b l e 

p o r t i o n s o f [ f o r m e r ] A l a . Code 1975, § 7 - 9 - 2 0 3 ( 1 ) , a s e c u r i t y 

a g r e e m e n t i s e n f o r c e a b l e i f (a) t h e d e b t o r has s i g n e d a 

w r i t t e n s e c u r i t y a g r e e m e n t , (b) v a l u e has been g i v e n b y t h e 

s e c u r e d p a r t y f o r t h e s e c u r i t y i n t e r e s t and (c) t h e d e b t o r has 

a c q u i r e d r i g h t s i n t h e c o l l a t e r a l " ) ; F i r s t N a t ' l Bank o f  

B a l d w i n C n t y . v. T a y l o r ( I n r e Modern M i x , I n c . ) , 18 B.R. 746, 

748 ( B a n k r . S.D. A l a . 1982) ( s t a t i n g t h a t " [ a ] c l a i m e d 

s e c u r i t y i n t e r e s t w i t h o u t a s e c u r i t y a g r e e m e n t d e s c r i b i n g t h e 

c o l l a t e r a l w h i c h i s g i v e n as s e c u r i t y i s u n e n f o r c e a b l e " 

( c i t i n g f o r m e r § 7 - 9 - 2 0 3 ) ) . 

The t r i a l c o u r t a p p a r e n t l y assumed t h a t o u r r e f e r e n c e i n 

J e s t e r t o t h e " s t a t u t e o f f r a u d s " n e c e s s a r i l y i n d i c a t e d § 8-9¬

2, A l a . Code 1975, t h e g e n e r a l A l a b a m a S t a t u t e o f F r a u d s , 

r a t h e r t h a n § 7 - 9 A - 2 0 3 ( b ) ( 3 ) ( A ) , t h e s t a t u t e o f f r a u d s 

a p p l i c a b l e t o t r a n s a c t i o n s s u b j e c t t o A r t i c l e 9A, w h i c h 

e s t a b l i s h e s t h e r e q u i r e m e n t t h a t a s e c u r i t y i n t e r e s t be 

e v i d e n c e d b y a w r i t i n g o r a r e c o r d , b e c a u s e i n P a r a g r a p h 24 o f 

i t s j u d g m e n t t h e t r i a l c o u r t p u r p o r t e d t o a p p l y a p o s s e s s i o n -
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a n d - p a r t i a l - p e r f o r m a n c e e x c e p t i o n t o t h e w r i t i n g r e q u i r e m e n t . 

However, t o t h e e x t e n t t h a t t h e r e may e x i s t a " p o s s e s s i o n " 

e x c e p t i o n t o t h e w r i t i n g r e q u i r e m e n t o f § 7-9A-203, p o s s e s s i o n 

must be i n t h e s e c u r e d p a r t y , n o t t h e d e b t o r . See M c D o n a l d v.  

P e o p l e s A u t o . L o a n & F i n . C o r p . o f A t h e n s , s u p r a , and n o t e 4 

s u p r a . 

To t h e e x t e n t t h a t t h e t r i a l c o u r t may have assumed t h a t 

§ 8 - 9 - 2 ( 7 ) , A l a . Code 1975, a p p l i e d t o t h e a g r e e m e n t b e t w e e n 

t h e g r a n d m o t h e r and t h e g r a n d s o n , i t was m i s t a k e n . T h a t 

s e c t i o n p r o v i d e s : 

" I n t h e f o l l o w i n g c a s e s , e v e r y a g r e e m e n t i s v o i d 
u n l e s s s u c h a g r e e m e n t o r some n o t e o r memorandum 
t h e r e o f e x p r e s s i n g t h e c o n s i d e r a t i o n i s i n w r i t i n g 
and s u b s c r i b e d b y t h e p a r t y t o be c h a r g e d t h e r e w i t h 
o r some o t h e r p e r s o n b y h i m t h e r e u n t o l a w f u l l y 
a u t h o r i z e d i n w r i t i n g : 

II 

"(7) E v e r y a g r e e m e n t o r commitment t o l e n d 
money, d e l a y o r f o r b e a r r e p a y m e n t t h e r e o f o r t o 
m o d i f y t h e p r o v i s i o n s o f s u c h an a g r e e m e n t o r 
commitment e x c e p t f o r consumer l o a n s w i t h a 
p r i n c i p a l amount f i n a n c e d l e s s t h a n $25,000." 

S e c t i o n 8-9-2(7) does n o t a p p l y t o an a g r e e m e n t t o r e p a y money 

a l r e a d y l e n t ; i t a p p l i e s t o a commitment t o l e n d money. See 

Page v. G u l f C o a s t M o t o r s , 903 So. 2d 148 ( A l a . C i v . App. 
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2 0 0 4 ) , and R o z e l l v. C h i l d e r s , 888 So. 2d 1244 ( A l a . C i v . App. 

2 0 0 4 ) . 

We now make e x p l i c i t what was i m p l i c i t i n J e s t e r : t h a t , 

f o r p u r p o s e s o f f o r f e i t u r e a c t i o n s b r o u g h t u n d e r § 20-2-93, an 

i n t e r v e n o r who a s s e r t s an i n t e r e s t i n a v e h i c l e t h a t w o u l d be 

g o v e r n e d by A r t i c l e 9A ( f o r m e r l y A r t i c l e 9) o f t h e UCC must 

n e c e s s a r i l y be a " s e c u r e d p a r t y . " 

The d i s s e n t t a k e s us t o t a s k f o r c r e a t i n g l e g a l a r g u m e n t s 

f o r t h e S t a t e b y c i t i n g v a r i o u s p r o v i s i o n s o f A r t i c l e 9A and 

f o r m e r A r t i c l e 9 and b y d e l v i n g i n t o t h e l e g i s l a t i v e h i s t o r y 

o f § 20-2-93 when t h e S t a t e has f a i l e d t o do e i t h e r . The 

S t a t e , h o w e v e r, c i t e s J e s t e r , t h e d e c i s i o n upon w h i c h t h e 

t r i a l c o u r t r e l i e d , a nd a r g u e s t h a t t h e g r a n d m o t h e r 

" d i d n o t h i n g t o s e c u r e h e r i n t e r e s t i n t h e ... 
t r u c k . She d i d n o t have a w r i t t e n c o n t r a c t w i t h [ t h e 
g r a n d s o n ] and she was n o t l i s t e d on t h e t i t l e . [The 
g r a n d m o t h e r ] o n l y p r o v i d e d e v i d e n c e t h a t she 
p r o v i d e d t h e i n i t i a l f u n d s t o p u r c h a s e t h e v e h i c l e , 
and she l a t e r d e c i d e d t o s e l l t h e t r u c k t o [ t h e 
g r a n d s o n ] . T h i s was n o t enough t o p e r f e c t a s e c u r i t y 
i n t e r e s t i n t h e p r o p e r t y o r t o e s t a b l i s h o w n e r s h i p . " 

S t a t e ' s b r i e f , a t 9 ( e m p h a s i s a d d e d ) . I n r e s p o n s e , t h e 

g r a n d m o t h e r , a l s o r e l y i n g on J e s t e r , a r g u e s : 

" I n d e e d , t h e t r i a l c o u r t e x p r e s s l y d e t e r m i n e d t h a t 
[ t h e g r a n d m o t h e r ' s ] i n t e r e s t i n t h e t r u c k was 
' u n p e r f e c t e d . ' However, t h e t r i a l c o u r t ' s 
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d e t e r m i n a t i o n t h a t t h e [ g r a n d m o t h e r ] h a d an 
u n p e r f e c t e d s e c u r i t y i n t e r e s t i n t h e s u b j e c t v e h i c l e 
was s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e a t t r i a l . " 

G r a n d m o t h e r ' s b r i e f , a t 15 ( e m p h a s i s a d d e d ) . B o t h p a r t i e s 

c i t e J e s t e r i n s u p p o r t o f t h e i r p o s i t i o n s , and t h e t r i a l 

c o u r t ' s j u d g m e n t r e l i e d on J e s t e r . When t h e p a r t i e s and t h e 

t r i a l c o u r t a l l r e l y on t h e same p r e c e d e n t , and t h e y a l l 

m i s c o n c e i v e t h e i m p o r t o f t h a t p r e c e d e n t , t h e n an a p p e l l a t e 

c o u r t does a d i s s e r v i c e t o t h e b e n c h and b a r b y a v o i d i n g t h e 

i s s u e and f a i l i n g t o c o r r e c t t h e m i s c o n c e p t i o n s u n d e r t h e 

g u i s e o f R u l e 28, A l a . R. App. P. 

" [ T ] h i s c o u r t may c h o o s e t o a f f i r m a c a s e on t h e 
b a s i s o f R u l e 28 when an a p p e l l a n t ' s b r i e f f a i l s t o 
c o m p l y w i t h t h e r u l e , b u t t h i s c o u r t i s b y no means 
r e q u i r e d t o do s o . See K i r k s e y v. R o b e r t s , 613 So. 
2d 352, 353 ( A l a . 1 9 9 3 ) ; B i s h o p v. R o b i n s o n , 516 So. 
2d 723, 724 ( A l a . C i v . App. 1 9 8 7 ) ; and Thoman  
E n g ' r s , I n c . v. M c D o n a l d , 57 A l a . App. 287, 289, 328 
So. 2d 293, 295 ( 1 9 7 6 ) . The d e c i s i o n i s a m a t t e r o f 
d i s c r e t i o n , a nd c o n s i d e r a t i o n s o t h e r t h a n c o m p l i a n c e 
w i t h t h e r u l e a r e i n t e g r a l t o t h e e x e r c i s e o f t h a t 
d i s c r e t i o n . Among t h o s e o t h e r c o n s i d e r a t i o n s a r e 
w h e t h e r t h e argument 'has been r a i s e d i n a manner 
w h i c h i s f a i r t o a l l c o n c e r n e d , ' M c D o n a l d , 57 A l a . 
App. a t 290, 328 So. 2d a t 294; w h e t h e r t h e a p p e l l e e 
a d e q u a t e l y r e s p o n d s t o t h e i s s u e s r a i s e d b y t h e 
a p p e l l a n t i n b r i e f d e s p i t e t h e n o n c o m p l i a n c e , 
B i s h o p , 516 So. 2d a t 724; w h e t h e r t h e c o u r t i s a b l e 
t o a d e q u a t e l y d i s c e r n t h e i s s u e s p r e s e n t e d , K i r k s e y , 
613 So. 2d a t 353; and t h e e m p h a s i s p l a c e d b y t h e 
R u l e s o f A p p e l l a t e P r o c e d u r e on r e a c h i n g t h e m e r i t s 
o f o u r c a s e s . M c D o n a l d , 57 A l a . App. a t 289, 328 So. 
2d a t 295. I n l i g h t o f t h e s e c o n s i d e r a t i o n s , we 
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c h o o s e t o a d d r e s s t h e m e r i t s o f t h e [ S t a t e ' s ] a p p e a l 
d e s p i t e t h e d e f i c i e n c i e s o f [ i t s ] b r i e f . " 

Dubose v. Dubose 964 So. 2d 42, 46 n.5 ( A l a . C i v . App. 2 0 0 7 ) . 

To be c l e a r , p e r f e c t i o n i s n o t a t i s s u e i n t h i s c a s e , n o r 

was i t a t i s s u e i n J e s t e r . We a r e n o t c o n c e r n e d w i t h w h e t h e r 

t h e g r a n d m o t h e r was a p e r f e c t e d s e c u r e d p a r t y ; r a t h e r , we a r e 

c o n c e r n e d w i t h w h e t h e r she was, i n t h e f i r s t i n s t a n c e , a 

s e c u r e d p a r t y . We c o n c l u d e t h a t she was n o t and t h a t t h e 

t r i a l c o u r t e r r e d as a m a t t e r o f l a w i n h o l d i n g o t h e r w i s e . 

C o n c l u s i o n 

The t r i a l c o u r t c o r r e c t l y c o n c l u d e d t h a t t h e g r a n d s o n ' s 

i n t e r e s t i n t h e t r u c k was due t o be f o r f e i t e d t o t h e S t a t e 

u n d e r § 2 0 - 2 - 9 3 ( a ) ( 5 ) . However, t h e t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t t h e g r a n d m o t h e r was a bona f i d e l i e n h o l d e r 

whose i n t e r e s t i n t h e t r u c k was p r o t e c t e d f r o m f o r f e i t u r e b y 

§ 2 0 - 2 - 9 3 ( h ) . B e c a u s e t h e o r a l a g r e e m e n t b e t w e e n t h e 

g r a n d m o t h e r and t h e g r a n d s o n d i d n o t c o n s t i t u t e a s e c u r i t y 

a g r e e m e n t u n d e r § 7 - 9 A - 2 0 3 ( b ) ( 3 ) ( A ) , t h e g r a n d m o t h e r was n o t 

a s e c u r e d p a r t y w i t h i n t h e m e a n i n g o f § 7 - 9 A - 1 0 2 ( a ) ( 7 2 ) ( A ) 

and, t h e r e f o r e , was n o t a " l i e n h o l d e r " w i t h i n t h e m e a n i n g o f 

§ 2 0 - 2 - 9 3 ( h ) . 
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The judgment i s r e v e r s e d i n s o f a r as i t r e q u i r e s 

s a t i s f a c t i o n o f t h e g r a n d m o t h e r ' s i n t e r e s t i n t h e t r u c k , and 

t h e c a u s e i s remanded f o r t h e r e n d i t i o n a nd e n t r y o f a 

ju d g m e n t i n f a v o r o f t h e S t a t e . 

REVERSED AND REMANDED. 

Thomas, J . , c o n c u r s . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

B r y a n , J . , d i s s e n t s , w i t h o u t w r i t i n g . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Ju d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . 

I n i t s b r i e f t o t h i s c o u r t , t h e S t a t e o f A l a b a m a a r g u e s 

p r i m a r i l y t h a t t h e t r i a l c o u r t e r r e d i n f i n d i n g t h a t Peggy 

Holcomb ("the g r a n d m o t h e r " ) was a "bona f i d e l i e n h o l d e r " whose 

i n t e r e s t may be p r o t e c t e d i n a f o r f e i t u r e a c t i o n u n d e r § 20-2-

9 3 ( h ) , A l a . Code 1975. The S t a t e e s s e n t i a l l y c o n t e n d s t h a t 

t h e g r a n d m o t h e r n e v e r o b t a i n e d a s e c u r i t y i n t e r e s t i n t h e 2006 

F o r d F-150 t r u c k t h a t h a d been s e i z e d b e c a u s e , u n l i k e t h e 

f a t h e r who h e l d a p e r f e c t e d s e c u r i t y i n t e r e s t i n J e s t e r v. 

S t a t e , 668 So. 2d 822 ( A l a . C i v . App. 1 9 9 5 ) , t h e g r a n d m o t h e r 

i n t h i s c a s e 

" d i d n o t p r e s e n t any e v i d e n c e t h a t she p e r f e c t e d a 
s e c u r i t y i n t e r e s t i n t h e v e h i c l e . 

II 

"... [The g r a n d m o t h e r ] d i d n o t h i n g t o s e c u r e h e r 
i n t e r e s t i n t h e F o r d F-150 t r u c k . She d i d n o t h a v e 
a w r i t t e n c o n t r a c t w i t h [Holcomb B l a k e ] P r e s s l e y 
[ ( ' t h e g r a n d s o n ' ) ] , and she was n o t l i s t e d on t h e 
[ c e r t i f i c a t e o f ] t i t l e . [The g r a n d m o t h e r ] o n l y 
p r o v i d e d e v i d e n c e t h a t she p r o v i d e d t h e i n i t i a l 
f u n d s t o p u r c h a s e t h e v e h i c l e , and she l a t e r d e c i d e d 
t o s e l l t h e t r u c k t o [ t h e g r a n d s o n ] . T h i s was n o t 
enough t o p e r f e c t a s e c u r i t y i n t e r e s t i n t h e 
p r o p e r t y " 
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S t a t e ' s b r i e f , p. 9. T h a t argument b a s i c a l l y a s s e r t s t h r e e 

p r e m i s e s : (1) t h a t a "bona f i d e l i e n h o l d e r " i s one who h o l d s 

a " p e r f e c t e d s e c u r i t y i n t e r e s t " i n p e r s o n a l p r o p e r t y s u b j e c t 

t o f o r f e i t u r e ; (2) t h a t a s e c u r i t y i n t e r e s t c a n n o t be f o r m e d 

w i t h o u t a w r i t t e n c o n t r a c t ; and (3) t h a t t h e f a i l u r e t o l i s t 

a l i e n h o l d e r w i t h a p e r f e c t e d s e c u r i t y i n t e r e s t on a 

c e r t i f i c a t e o f t i t l e o f an a u t o m o b i l e i n d i c a t e s t h e 

n o n e x i s t e n c e o f a p e r f e c t e d s e c u r i t y i n t e r e s t i n t h e 

a u t o m o b i l e . E a c h o f t h o s e p r o p o s i t i o n s a r e n o t so n e c e s s a r i l y 

s e l f - e v i d e n t t h a t t h e y do n o t r e q u i r e some c i t a t i o n t o l e g a l 

a u t h o r i t y . See Ex p a r t e D e k l e , 991 So. 2d 1257, 1262 ( A l a . 

2008) ( h o l d i n g t h a t a p p e l l a n t must c i t e l e g a l a u t h o r i t y f o r 

p r o p o s i t i o n s o f l a w t h a t a r e n o t " s e l f - e v i d e n t " ( c i t i n g S t a t e  

Farm Mut. A u t o . I n s . Co. v. M o t l e y , 909 So. 2d 806, 822 ( A l a . 

2 0 0 5 ) ) ) . However, t h e S t a t e has p r o v i d e d t h i s c o u r t w i t h no 

l e g a l a u t h o r i t y t o s u p p o r t any o f t h e p r e m i s e s o f i t s 

a r g u m e n t . 

The S t a t e does c i t e J e s t e r v. S t a t e , s u p r a . I n t h a t 

c a s e , t h i s c o u r t h e l d t h a t a p a r t y who h o l d s a s e c u r i t y 

i n t e r e s t u n d e r f o r m e r A r t i c l e 9 (now A r t i c l e 9A) o f t h e 
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U n i f o r m C o m m e r c i a l Code ("the U.C.C.") 5 i s " n e c e s s a r i l y " a 

" l i e n h o l d e r " w i t h i n t h e m e a n i n g o f § 2 0 - 2 - 9 3 ( h ) , 668 So. 2d a t 

825, b u t t h i s c o u r t d i d n o t h o l d i n J e s t e r t h a t a p a r t y who 

does n o t h o l d a s e c u r i t y i n t e r e s t u n d e r f o r m e r A r t i c l e 9 o f 

t h e U.C.C. c a n n o t a l s o be a " l i e n h o l d e r . " The S t a t e r a i s e d 

t h a t argument i n J e s t e r , see 668 So. 2d a t 823 ("The S t a t e 

a r g u e s t h a t b e c a u s e A r t i c l e 9 o f t h e U n i f o r m C o m m e r c i a l Code 

a p p l i e s ' t o s e c u r i t y i n t e r e s t s c r e a t e d b y c o n t r a c t , ' A l a . Code 

1975, [ f o r m e r ] § 7 - 9 - 1 0 2 ( 2 ) , t h e f a t h e r c a n n o t be a 'bona f i d e 

l i e n h o l d e r ' u n d e r [ A l a . Code 1975,] § 2 0-2-93(h) u n l e s s he i s 

a ' s e c u r e d p a r t y ' u n d e r A r t i c l e 9 o f t h e U.C.C."), b u t t h i s 

c o u r t d i d n o t d e c i d e t h a t q u e s t i o n b e c a u s e i t f o u n d t h a t t h e 

f a t h e r i n J e s t e r was a s e c u r e d p a r t y u n d e r A r t i c l e 9. 

The m ain o p i n i o n d e v o t e s s e v e r a l p a g e s t o t h e l e g i s l a t i v e 

h i s t o r y o f § 20-2-93 an d t h e c a s e l a w c o n s t r u i n g t h a t s t a t u t e , 

b o t h as i t c u r r e n t l y e x i s t s and as i t e x i s t e d i n t h e p a s t . 

So. 3d a t . U l t i m a t e l y , t h e m ain o p i n i o n d e t e r m i n e s 

t h a t , d e s p i t e amending t h e s t a t u t e t o remove any l a n g u a g e 

r e f e r e n c i n g a " s e c u r i t y i n t e r e s t " o r a " s e c u r e d p a r t y , " t h e 

l e g i s l a t u r e i n t e n d e d t h a t o n l y s e c u r e d p a r t i e s h o l d i n g 

5See n o t e 1 i n t h e m ain o p i n i o n . So. 3d a t . 
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s e c u r i t y i n t e r e s t s u n d e r f o r m e r A r t i c l e 9 (now A r t i c l e 9A) 

w o u l d be c o n s i d e r e d l i e n h o l d e r s u n d e r § 2 0 - 2 - 9 3 ( h ) . So. 

3d a t ; b u t see P i n i g i s v. R e g i o n s Bank, 977 So. 2d 446, 

452 ( A l a . 2007) ( " I t i s w e l l s e t t l e d t h a t when t h e l e g i s l a t u r e 

makes a ' m a t e r i a l c h a n g e i n t h e l a n g u a g e o f [an] o r i g i n a l 

a c t , ' i t i s 'presumed t o i n d i c a t e a change i n l e g a l r i g h t s . ' " 

( q u o t i n g 1A Norman J . S i n g e r , S t a t u t e s and S t a t u t o r y  

C o n s t r u c t i o n § 22:30 ( 6 t h e d . 2 0 0 2 ) ) ) . N o t a b l y , i n i t s b r i e f 

t o t h i s c o u r t , t h e S t a t e does n o t make any l e g i s l a t i v e - h i s t o r y 

a r g u m e n t , n o r any o t h e r s t a t u t o r y - c o n s t r u c t i o n argument f o r 

t h a t m a t t e r , n o r does i t c i t e any o f t h e c a s e l a w r e l i e d upon 

b y t h e main o p i n i o n . 

The main o p i n i o n n e x t s p e n d s s e v e r a l p a g e s d e l v i n g i n t o 

v a r i o u s p r o v i s i o n s i n f o r m e r A r t i c l e 9 and c u r r e n t A r t i c l e 9A 

and c a s e l a w c o n s t r u i n g t h o s e a r t i c l e s t o e s t a b l i s h t h a t a 

s e c u r i t y i n t e r e s t c a n n o t be c r e a t e d w i t h o u t a w r i t i n g 

e v i d e n c i n g t h e d e b t o r ' s c o n s e n t t o c r e a t e a s e c u r i t y i n t e r e s t 

as t o s p e c i f i c p e r s o n a l p r o p e r t y . So. 3d a t . I n i t s 

b r i e f t o t h i s c o u r t , t h e S t a t e does n o t m e n t i o n a s i n g l e 

p r o v i s i o n o f f o r m e r A r t i c l e 9 o r A r t i c l e 9A and does n o t c i t e 

t o any d e c i s i o n a l l a w f r o m t h i s o r any o t h e r s t a t e t h a t 
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r e q u i r e s a w r i t t e n s e c u r i t y a g r e e m e n t a u t h e n t i c a t e d b y t h e 

d e b t o r i n o r d e r f o r a s e c u r i t y i n t e r e s t t o e x i s t . 

B e c a u s e t h e m a i n o p i n i o n c o n c l u d e s t h a t t h e g r a n d m o t h e r 

d i d n o t have a s e c u r i t y i n t e r e s t and t h e r e f o r e c o u l d n o t be a 

" l i e n h o l d e r " w i t h i n t h e m e a n i n g o f § 2 0 - 2 - 9 3 ( h ) , t h e m a i n 

o p i n i o n does n o t a d d r e s s t h e S t a t e ' s argument t h a t t h e 

g r a n d m o t h e r d i d n o t p e r f e c t h e r s e c u r i t y i n t e r e s t i n t h e t r u c k 

b e c a u s e she was n o t l i s t e d as a l i e n h o l d e r on t h e c e r t i f i c a t e 

o f t i t l e . However, I must n o t e t h a t t h e S t a t e d i d n o t p r o v i d e 

t h i s c o u r t w i t h any s t a t u t o r y o r o t h e r a u t h o r i t y t o s u p p o r t 

t h a t p r o p o s i t i o n e i t h e r . 

" ' R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t 
a r g u m e n t s i n an a p p e l l a n t ' s ... b r i e f c o n t a i n 
" c i t a t i o n s t o t h e c a s e s , s t a t u t e s , [and] o t h e r 
a u t h o r i t i e s ... r e l i e d o n , " ' U n i v e r s i t y o f S o u t h  
A l a b a m a v. P r o g r e s s i v e I n s . Co., 904 So. 2d 1242, 
1247 ( A l a . 2 0 0 4 ) , and t h e e f f e c t o f n o n c o m p l i a n c e 
w i t h t h i s r u l e i s w e l l e s t a b l i s h e d . '"[W]here no 
l e g a l a u t h o r i t y i s c i t e d o r a r g u e d , t h e e f f e c t i s 
t h e same as i f no argument h a d be e n made."' S t e e l e  
v. R o s e n f e l d , LLC, 936 So. 2d 488, 493 ( A l a . 2005) 
( q u o t i n g B e n n e t t v. B e n n e t t , 506 So. 2d 1021, 1023 
( A l a . C i v . App. 1987) ( e m p h a s i s a d d e d i n S t e e l e ) ) . " 

Walden v. H u t c h i n s o n , 987 So. 2d 1109, 1120 ( A l a . 2 0 0 7 ) . I n 

t h e a b s e n c e o f an argument s u p p o r t e d b y l e g a l a u t h o r i t y , an 

a l l e g e d e r r o r o f l a w c o m m i t t e d b y a t r i a l c o u r t i s c o n s i d e r e d 

" e s s e n t i a l l y u n c h a l l e n g e d on a p p e a l . " I d . An a p p e l l a n t 
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w a i v e s t h e r i g h t t o a p p e l l a t e r e v i e w o f a r u l i n g on a q u e s t i o n 

o f l a w when t h e a p p e l l a n t f a i l s t o c i t e any l e g a l a u t h o r i t y on 

t h a t p o i n t as r e q u i r e d b y R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

S l a c k v. S t r e a m , 988 So. 2d 516, 533-34 ( A l a . 2 0 0 8 ) . T h i s 

c o u r t c a n n o t c u r e t h a t d e f i c i e n c y b y c r e a t i n g l e g a l a r g u m e n t s 

f o r t h e a p p e l l a n t , see S p r a d l i n v. S p r a d l i n , 601 So. 2d 76, 

78-79 ( A l a . 1 9 9 2 ) , b e c a u s e i t i s n o t t h e f u n c t i o n o f t h i s 

c o u r t t o p e r f o r m an a p p e l l a n t ' s l e g a l r e s e a r c h . C i t y o f  

B i r m i n g h a m v. B u s i n e s s R e a l t y I n v . Co., 722 So. 2d 747, 752 

( A l a . 1 9 9 8 ) . 

D i s r e g a r d i n g t h o s e a r g u m e n t s t h e S t a t e f a i l s t o 

a p p r o p r i a t e l y s u p p o r t , see S t a t e Farm Mut. A u t o . I n s . Co. v.  

M o t l e y , 909 So. 2d 806, 822 ( A l a . 2005) ( " [ I ] t i s w e l l s e t t l e d 

t h a t a f a i l u r e t o c o m p l y w i t h t h e r e q u i r e m e n t s o f R u l e 

2 8 ( a ) ( 1 0 ) ... p r o v i d e s t h i s C o u r t w i t h a b a s i s f o r 

d i s r e g a r d i n g t h o s e a r g u m e n t s . ) , and c o n c e n t r a t i n g s o l e l y on 

t h e a r g u m e n t s p r o p e r l y a r g u e d and s u p p o r t e d b y t h e S t a t e , I 

f i n d no b a s i s f o r r e v e r s i n g t h e j u d g m e n t o f t h e t r i a l c o u r t . 

The S t a t e a r g u e s t h a t t h e e v i d e n c e p r o v e d t h a t t h e g r a n d m o t h e r 

p u r c h a s e d t h e t r u c k as a sham t r a n s a c t i o n t o p r o t e c t t h e 

g r a n d s o n ' s i l l e g a l u s e , as o c c u r r e d i n Lee v. S t a t e ex r e l . 
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H a r e , 259 A l a . 455, 66 So. 2d 881 ( 1 9 5 3 ) . However, t h e t r i a l 

c o u r t d i s a g r e e d w i t h t h a t a s s e r t i o n , and i t s f a c t u a l f i n d i n g s 

a r e s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e . See B u c h anan v.  

B u c h a n a n , 936 So. 2d 1084, 1087 ( A l a . C i v . App. 2005) ( h o l d i n g 

t h a t t r i a l c o u r t ' s r e s o l u t i o n o f d i s p u t e d f a c t s a r e c o n c l u s i v e 

on a p p e a l when s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e ) . The S t a t e 

a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t t h e 

a g r e e m e n t b e t w e e n t h e g r a n d m o t h e r and t h e g r a n d s o n r e g a r d i n g 

payment f o r t h e t r u c k s a t i s f i e d § 8-9-2, A l a . Code 1975, t h e 

S t a t u t e o f F r a u d s . 6 However, t h e S t a t e d i d n o t r a i s e t h a t 

a rgument b e f o r e t h e t r i a l c o u r t , a n d i t c a n n o t be r a i s e d f o r 

t h e f i r s t t i m e on a p p e a l . See Simmons v. Simmons, [Ms. 

2100017, Dec. 16, 2011] So. 3d , ( A l a . C i v . App. 

2011) ( h o l d i n g t h a t f a i l u r e t o f i l e a p o s t j u d g m e n t m o t i o n on 

a l l e g e d e r r o r o f l a w r e l a t i n g t o r u l i n g on e x c e p t i o n t o t h e 

S t a t u t e o f F r a u d s t h a t was c o m m i t t e d f o r f i r s t t i m e i n t h e 

j u d g m e n t w a i v e s any o b j e c t i o n t o t h a t r u l i n g and t h a t , i n t h e 

6 T h e S t a t e does n o t a r g u e t h a t § 8-9-2 does n o t a p p l y t o 
t h e t r a n s a c t i o n b e t w e e n t h e g r a n d m o t h e r and t h e g r a n d s o n , as 
t h e m a i n o p i n i o n d e t e r m i n e s . So. 3d a t . 
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a b s e n c e o f any o t h e r f o r m a l o b j e c t i o n , t h e i s s u e i s n o t 

p r e s e r v e d f o r a p p e l l a t e r e v i e w ) . 7 

B a s e d on t h e f o r e g o i n g a n a l y s i s , I w o u l d a f f i r m t h e t r i a l 

c o u r t ' s j u d g m e n t . 

7 T h e S t a t e a l s o a r g u e s t h a t t h e g r a n d m o t h e r was n o t t h e 
"owner" o f t h e t r u c k f o r p u r p o s e s o f § 2 0 - 2 - 9 3 ( h ) , A l a . Code 
1975. The t r i a l c o u r t f o u n d t h a t t h e g r a n d m o t h e r was a 
l i e n h o l d e r , n o t t h e owner o f t h e t r u c k , so I f i n d no n e e d t o 
a d d r e s s t h a t a r g u m e n t . 
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