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R o b e r t M c D a n i e l and S h i r l e y M c D a n i e l ( " t h e M c D a n i e l s " ) 

a p p e a l f r o m a j u d g m e n t e n t e r e d b y t h e M a d i s o n C i r c u i t C o u r t i n 

f a v o r o f H a r l e y s v i l l e M u t u a l I n s u r a n c e Company 

( " H a r l e y s v i l l e " ) . F o r t h e r e a s o n s s t a t e d h e r e i n , we r e v e r s e 

t h a t j u d g m e n t and remand t h e c a u s e f o r f u r t h e r p r o c e e d i n g s . 

On A u g u s t 3 1 , 2010, t h e M c D a n i e l s f i l e d an a c t i o n a g a i n s t 

H a r l e y s v i l l e a nd B r i a n Homes, I n c . ( " B r i a n Homes"). They 

a l l e g e d t h a t t h e y h a d e n t e r e d i n t o a c o n t r a c t w i t h B r i a n Homes 

f o r t h e c o n s t r u c t i o n o f a house and t h a t , i n 2002, t h e y a n d 

o t h e r s h a d f i l e d an a c t i o n a g a i n s t B r i a n Homes a s s e r t i n g , 

among o t h e r t h i n g s , n e g l i g e n c e , b r e a c h o f w a r r a n t y , b r e a c h o f 

c o n t r a c t , a n d f r a u d ("the 2002 a c t i o n " ) . The M c D a n i e l s 

a s s e r t e d t h a t , a t t h e t i m e o f t h e e v e n t s g i v i n g r i s e t o t h e i r 

c l a i m s i n t h e 2002 a c t i o n , B r i a n Homes was c o v e r e d b y a 

c o m m e r c i a l - g e n e r a l - l i a b i l i t y i n s u r a n c e p o l i c y t h a t h a d b e e n 

i s s u e d b y H a r l e y s v i l l e a nd t h a t H a r l e y s v i l l e h a d p r o v i d e d a 

d e f e n s e f o r B r i a n Homes i n t h e 2002 a c t i o n . They a s s e r t e d 

t h a t , on November 20, 2008, a ju d g m e n t h a d been e n t e r e d i n 

t h e i r f a v o r i n t h e amount o f $82,000 a g a i n s t B r i a n Homes, 

a f t e r w h i c h H a r l e y s v i l l e d i s c l a i m e d l i a b i l i t y . The M c D a n i e l s 

s t a t e d t h a t n e i t h e r B r i a n Homes n o r H a r l e y s v i l l e h a d s a t i s f i e d 

2 



2100622 

t h e j u d g m e n t , and t h e y a s s e r t e d a c l a i m p u r s u a n t t o § 27-23-2, 

A l a . Code 1975, w h i c h p r o v i d e s : 

"Upon t h e r e c o v e r y o f a f i n a l j u d g m e n t a g a i n s t 
any p e r s o n , f i r m , o r c o r p o r a t i o n by any p e r s o n , 
i n c l u d i n g a d m i n i s t r a t o r s o r e x e c u t o r s , f o r l o s s o r 
damage on a c c o u n t o f b o d i l y i n j u r y , o r d e a t h o r f o r 
l o s s o r damage t o p r o p e r t y , i f t h e d e f e n d a n t i n s u c h 
a c t i o n was i n s u r e d a g a i n s t t h e l o s s o r damage a t t h e 
t i m e when t h e r i g h t o f a c t i o n a r o s e , t h e ju d g m e n t 
c r e d i t o r s h a l l be e n t i t l e d t o have t h e i n s u r a n c e 
money p r o v i d e d f o r i n t h e c o n t r a c t o f i n s u r a n c e 
b e t w e e n t h e i n s u r e r and t h e d e f e n d a n t a p p l i e d t o t h e 
s a t i s f a c t i o n o f t h e j u d g m e n t , and i f t h e judgment i s 
n o t s a t i s f i e d w i t h i n 30 d a y s a f t e r t h e d a t e when i t 
i s e n t e r e d , t h e ju d g m e n t c r e d i t o r may p r o c e e d 
a g a i n s t t h e d e f e n d a n t and t h e i n s u r e r t o r e a c h and 
a p p l y t h e i n s u r a n c e money t o t h e s a t i s f a c t i o n o f t h e 
j u d g m e n t . " 

On O c t o b e r 29, 2010, H a r l e y s v i l l e f i l e d a m o t i o n t o 

d i s m i s s p u r s u a n t t o R u l e 1 2 ( b ) , A l a . R. C i v . P. I n i t s 

m o t i o n , H a r l e y s v i l l e s t a t e d t h a t , i n l a t e 2008, i t h a d f i l e d 

a d e c l a r a t o r y - j u d g m e n t a c t i o n ("the f e d e r a l - c o u r t a c t i o n " ) 

a g a i n s t B r i a n Homes i n t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r 

t h e N o r t h e r n D i s t r i c t o f A l a b a m a , l e s s t h a n a month b e f o r e t h e 

e n t r y o f t h e j u r y v e r d i c t i n f a v o r o f t h e M c D a n i e l s i n t h e 

2002 a c t i o n . H a r l e y s v i l l e s t a t e d t h a t , i n t h e f e d e r a l - c o u r t 

a c t i o n , i t h a d o b t a i n e d a d e f a u l t j u d g m e n t a g a i n s t B r i a n Homes 

d e c l a r i n g t h a t t h e r e was no i n s u r a n c e c o v e r a g e a v a i l a b l e f o r 

t h e c l a i m s t h a t h a d bee n made a g a i n s t B r i a n Homes i n t h e 2002 
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a c t i o n and t h a t H a r l e y s v i l l e d i d n o t owe a d u t y t o i n d e m n i f y 

B r i a n Homes f o r t h e j u d g m e n t t h a t h a d b e e n e n t e r e d i n f a v o r o f 

t h e M c D a n i e l s i n t h e 2002 a c t i o n . H a r l e y s v i l l e a r g u e d t h a t , 

b e c a u s e t h e r e h a d been a j u d i c i a l d e t e r m i n a t i o n t h a t i t h a d no 

d u t y t o i n d e m n i f y B r i a n Homes, any l i a b i l i t y i t c o u l d have h a d 

t o t h e M c D a n i e l s h a d b e e n e x t i n g u i s h e d . I n e f f e c t , 

H a r l e y s v i l l e was a s s e r t i n g t h e a f f i r m a t i v e d e f e n s e o f 

c o l l a t e r a l e s t o p p e l , w h i c h i s d e f i n e d as " ' [ a ] n a f f i r m a t i v e 

d e f e n s e b a r r i n g a p a r t y f r o m r e l i t i g a t i n g an i s s u e d e t e r m i n e d 

a g a i n s t t h a t p a r t y i n an e a r l i e r a c t i o n , e v e n i f t h e s e c o n d 

a c t i o n d i f f e r s s i g n i f i c a n t l y f r o m t h e f i r s t o ne.'" Bowers v.  

W a l - M a r t S t o r e s , I n c . , 827 So. 2d 63, 67 n.2 ( A l a . 2001) 

( q u o t i n g B l a c k ' s Law D i c t i o n a r y 256 ( 7 t h ed. 1 9 9 9 ) ) . 

H a r l e y s v i l l e a t t a c h e d t o i t s m o t i o n a c o p y o f t h e c o m p l a i n t i t 

h a d f i l e d i n t h e f e d e r a l - c o u r t a c t i o n , a c o p y o f i t s amendment 

t o t h a t c o m p l a i n t , a c o p y o f t h e f e d e r a l c o u r t ' s f i n d i n g s and 

c o n c l u s i o n s on H a r l e y s v i l l e ' s m o t i o n f o r a d e f a u l t j u d g m e n t , 

and a c o p y o f t h e f e d e r a l c o u r t ' s d e f a u l t j u d g m e n t . 

On November 16, 2010, t h e M c D a n i e l s f i l e d a r e s p o n s e t o 

t h e m o t i o n t o d i s m i s s . They p o i n t e d o u t t h a t , i n t h e d e f a u l t 

j u d g m e n t i n t h e f e d e r a l - c o u r t a c t i o n , t h e t r i a l j u d g e h a d 
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i n c l u d e d a f o o t n o t e t h a t r e a d , "Of c o u r s e , t h i s c o u r t ' s 

d e c l a r a t i o n does n o t p r e j u d i c e t h e r i g h t s o f R o b e r t and 

S h i r l e y M c D a n i e l , o r any o t h e r p a r t i e s who have an i n t e r e s t 

t h a t w o u l d be a f f e c t e d by t h i s d e c l a r a t i o n , as t h e y a r e n o t 

p a r t i e s t o t h i s p r o c e e d i n g . See A l a . Code § 6-6-221 ( 1 9 7 5 ) . " 

Thus, t h e M c D a n i e l s a r g u e d , t h e d e c l a r a t o r y j u d g m e n t i s s u e d by 

t h e f e d e r a l c o u r t was n o t b i n d i n g on them and H a r l e y s v i l l e ' s 

m o t i o n was due t o be d e n i e d . H a r l e y s v i l l e r e s p o n d e d t h a t , 

u n d e r § 27-23-2, t h e M c D a n i e l s were deemed t o s t e p i n t o t h e 

s h o e s o f B r i a n Homes i n a t t e m p t i n g t o c o l l e c t t h e i r j u d g m e n t 

and t h a t , as a r e s u l t , t h e f e d e r a l c o u r t ' s d e t e r m i n a t i o n t h a t 

B r i a n Homes h a d no i n s u r a n c e c o v e r a g e f o r t h e c l a i m s t h a t h a d 

been b r o u g h t a g a i n s t B r i a n Homes f o r e c l o s e d t h e M c D a n i e l s ' 

c l a i m a g a i n s t H a r l e y s v i l l e . 

On December 20, 2010, t h e t r i a l c o u r t e n t e r e d t h e 

f o l l o w i n g j u d g m e n t : 

" T h i s C o u r t i s i n r e c e i p t o f t h e M o t i o n t o 
D i s m i s s f i l e d on b e h a l f o f [ H a r l e y s v i l l e ] , 
r e q u e s t i n g t h a t t h i s c a s e be d i s m i s s e d w i t h 
p r e j u d i c e p u r s u a n t t o R u l e 12 o f t h e Alabama R u l e s 
o f C i v i l P r o c e d u r e . F u r t h e r , t h i s C o u r t c o n d u c t e d 
a h e a r i n g on s a i d M o t i o n on December 17, 2010. 
C o u n s e l f o r H a r l e y s v i l l e was p r e s e n t b u t c o u n s e l f o r 
[ t h e M c D a n i e l s ] d i d n o t a p p e a r . A f t e r due 
c o n s i d e r a t i o n , H a r l e y s v i l l e ' s M o t i o n t o D i s m i s s i s 
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h e r e b y GRANTED and t h i s c a s e i s d i s m i s s e d w i t h 
p r e j u d i c e , c o s t s t a x e d as p a i d . " 

The M c D a n i e l s f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e 

ju d g m e n t , w h i c h , on F e b r u a r y 14, 2011, t h e t r i a l c o u r t d e n i e d 

as t o H a r l e y s v i l l e b u t g r a n t e d as t o B r i a n Homes. The t r i a l 

c o u r t r e i n s t a t e d t h e M c D a n i e l s ' a c t i o n as t o B r i a n Homes and 

d i r e c t e d t h e M c D a n i e l s t o a p p l y f o r a d e f a u l t j u dgment a g a i n s t 

B r i a n Homes no l a t e r t h a n M a r c h 15, 2011. 

On M a r c h 15, 2011, t h e M c D a n i e l s a p p l i e d f o r an e n t r y o f 

d e f a u l t a g a i n s t B r i a n Homes. On M a r c h 21, 2011, t h e c i r c u i t 

c l e r k n o t e d t h e e n t r y o f d e f a u l t a g a i n s t B r i a n Homes on t h e 

f a c e o f t h e M c D a n i e l s ' a p p l i c a t i o n . On M a r c h 23, 2011, t h e 

M c D a n i e l s f i l e d a n o t i c e o f a p p e a l t o o u r supreme c o u r t naming 

o n l y H a r l e y s v i l l e as t h e a p p e l l e e . T h a t c o u r t t r a n s f e r r e d t h e 

a p p e a l t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

A l t h o u g h t h e t r i a l c o u r t was d i v e s t e d o f j u r i s d i c t i o n as 

o f t h e d a t e t h e M c D a n i e l s f i l e d t h e i r a p p e a l , s ee J o h n s o n v.  

H a l a g a n , 29 So. 3d 915, 917 ( A l a . C i v . App. 2 0 0 9 ) , t h e t r i a l 

c o u r t p u r p o r t e d t o e n t e r an o r d e r on M a r c h 25, 2011, i n w h i c h 

i t s t a t e d t h a t , a f t e r a f u r t h e r r e v i e w o f t h e p l e a d i n g s , i t 

a p p e a r e d t h a t a j u d g m e n t a l r e a d y h a d bee n e n t e r e d i n f a v o r o f 

t h e M c D a n i e l s a g a i n s t B r i a n Homes i n t h e 2002 a c t i o n ; t h e 
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t r i a l c o u r t c o n c l u d e d t h a t , as a r e s u l t o f t h a t j u d g m e n t , i t 

was " w i t h o u t j u r i s d i c t i o n t o a w a r d any f u r t h e r sums o f money" 

a g a i n s t B r i a n Homes. T h u s , t h e t r i a l c o u r t p u r p o r t e d t o 

d i s m i s s t h e M c D a n i e l s ' c l a i m a g a i n s t B r i a n Homes i n t h e 

p r e s e n t a c t i o n . 

On May 3, 2011, t h i s c o u r t e n t e r e d an o r d e r r e i n v e s t i n g 

t h e t r i a l c o u r t w i t h j u r i s d i c t i o n f o r a p e r i o d o f 14 d a y s " t o 

e n t e r , i f a p p r o p r i a t e , e i t h e r a [ R u l e ] 5 4 ( b ) [ , A l a . R. C i v . 

P.,] o r d e r as t o t h e F e b r u a r y 14, 2011, o r d e r o r a d j u d i c a t e 

a l l p e n d i n g c l a i m s . " On May 17, 2011, t h e t r i a l c o u r t e n t e r e d 

what i t t i t l e d an " o r d e r and f i n a l j u d g m e n t " i n w h i c h i t 

w r o t e , i n p e r t i n e n t p a r t : 

" [ I ] t i s h e r e b y ORDERED, ADJUDGED and DECREED 
t h a t a l l c l a i m s a g a i n s t ... H a r l e y s v i l l e a r e 
d i s m i s s e d w i t h p r e j u d i c e as p r e v i o u s l y o r d e r e d , and 
a l l c l a i m s a g a i n s t [ B r i a n Homes] have been a d d r e s s e d 
by t h i s C o u r t i n i t s o r d e r d a t e d M a r c h 25, 2011. 
Th u s , a l l p e n d i n g c l a i m s have b e e n a d j u d i c a t e d and 
t h i s j u d gment i s made f i n a l p u r s u a n t t o R u l e 54(b) 
o f t h e Alabama R u l e s o f C i v i l P r o c e d u r e . " 

We c o n s t r u e t h a t o r d e r as a d o p t i n g and e n t e r i n g t h e p u r p o r t e d 

o r d e r o f M a r c h 25, 2011, t h u s d i s p o s i n g o f t h e r e m a i n i n g c l a i m 

a g a i n s t B r i a n Homes. 

On a p p e a l , t h e p a r t i e s d i s p u t e t h e n a t u r e o f 

H a r l e y s v i l l e ' s m o t i o n t o d i s m i s s . The M c D a n i e l s a r g u e t h a t 
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t h e m o t i o n h a d b e e n c o n v e r t e d t o one s e e k i n g a summary 

jud g m e n t b e c a u s e H a r l e y s v i l l e a t t a c h e d m a t e r i a l s t o i t s m o t i o n 

t h a t were o u t s i d e t h e p l e a d i n g s . H a r l e y s v i l l e r e s p o n d s t h a t 

t h e a t t a c h m e n t o f p l e a d i n g s f r o m a p r i o r p e n d i n g a c t i o n t o a 

m o t i o n t o d i s m i s s does n o t c o n v e r t t h e m o t i o n i n t o one s e e k i n g 

a summary j u d g m e n t . We c o n c l u d e t h a t H a r l e y s v i l l e ' s m o t i o n t o 

d i s m i s s was, i n s u b s t a n c e , a summary-judgment m o t i o n . 

As n o t e d a b o v e , t h e b a s i s o f H a r l e y s v i l l e ' s m o t i o n was 

t h e a s s e r t i o n o f t h e a f f i r m a t i v e d e f e n s e o f c o l l a t e r a l 

e s t o p p e l as a b a r t o t h e r e l i t i g a t i o n o f i t s p o t e n t i a l 

l i a b i l i t y u n d e r t h e p o l i c y o f i n s u r a n c e i t h a d i s s u e d t o B r i a n 

Homes. I n L l o y d N o l a n d F o u n d a t i o n , I n c . v. H e a l t h S o u t h C o r p . , 

979 So. 2d 784 ( A l a . 2 0 0 7 ) , o u r supreme c o u r t c o n s i d e r e d 

w h e t h e r a m o t i o n t o d i s m i s s t h a t a s s e r t e d c o l l a t e r a l e s t o p p e l 

and r e s j u d i c a t a was i n f a c t a m o t i o n f o r a summary j u d g m e n t . 

D e t e r m i n i n g t h a t i t was a m o t i o n f o r a summary j u d g m e n t , t h e 

c o u r t w r o t e : 

"The t r i a l c o u r t b a s e d i t s f i n a l o r d e r on t h e 
a f f i r m a t i v e d e f e n s e s o f r e s j u d i c a t a and c o l l a t e r a l 
e s t o p p e l . R u l e 8 ( c ) , A l a . R. C i v . P., p r o v i d e s t h a t 
a f f i r m a t i v e d e f e n s e s s h a l l be s e t f o r t h i n a 
r e s p o n s i v e p l e a d i n g . 'Res j u d i c a t a ' and ' e s t o p p e l ' 
a r e two o f t h e a f f i r m a t i v e d e f e n s e s l i s t e d i n R u l e 
8 ( c ) . An a f f i r m a t i v e d e f e n s e i s ' [ a ] d e f e n d a n t ' s 
a s s e r t i o n o f f a c t s and a r g u m e n t s t h a t , i f t r u e , w i l l 
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d e f e a t t h e p l a i n t i f f ' s o r p r o s e c u t i o n ' s c l a i m , e v e n 
i f a l l t h e a l l e g a t i o n s i n t h e c o m p l a i n t a r e t r u e . ' 
B l a c k ' s Law D i c t i o n a r y 451 ( 8 t h e d . 2 0 0 4 ) . The 
p a r t y a s s e r t i n g t h e a f f i r m a t i v e d e f e n s e b e a r s t h e 
b u r d e n o f p r o v i n g i t . S t e w a r t v. B r i n l e y , 902 So. 
2d 1 ( A l a . 2 0 0 4 ) . 

" G e n e r a l l y , an a f f i r m a t i v e d e f e n s e i s p l e a d e d i n 
a r e s p o n s i v e p l e a d i n g , s u c h as an answer t o a 
c o m p l a i n t . The r e a s o n a f f i r m a t i v e d e f e n s e s must be 
p l e a d e d i n a r e s p o n s i v e p l e a d i n g i s t o g i v e t h e 
o p p o s i n g p a r t y n o t i c e o f t h e d e f e n s e and a c h a n c e t o 
d e v e l o p e v i d e n c e and o f f e r a r g u m e n t s t o c o n t r o v e r t 
t h e d e f e n s e . B l o n d e r - T o n g u e L a b s . , I n c . v. 
U n i v e r s i t y o f I l l i n o i s , 402 U.S. 313, 350, 91 S. C t . 
1434, 28 L. Ed. 2d 788 ( 1 9 7 1 ) . ' S i n c e t h e f a c t s 
n e c e s s a r y t o e s t a b l i s h an a f f i r m a t i v e d e f e n s e 
g e n e r a l l y must be shown by m a t t e r s o u t s i d e t h e 
c o m p l a i n t , t h e d e f e n s e t e c h n i c a l l y c a n n o t be 
a d j u d i c a t e d on a m o t i o n u n d e r R u l e 1 2 [ , F e d . R. C i v . 
P . ] . ' 5 C h a r l e s A l a n W r i g h t and A r t h u r C. M i l l e r , 
F e d e r a l P r a c t i c e and P r o c e d u r e § 1277 (3d e d . 2004) . 
However, a p a r t y c a n o b t a i n a d i s m i s s a l u n d e r R u l e 
1 2 ( b ) ( 6 ) , A l a . R. C i v . P., on t h e b a s i s o f an 
a f f i r m a t i v e d e f e n s e when ' " t h e a f f i r m a t i v e d e f e n s e 
a p p e a r s c l e a r l y on t h e f a c e o f t h e p l e a d i n g . " ' 
J o n e s v. A l f a Mut. I n s . Co., 875 So. 2d 1189, 1193 
( A l a . 2003) ( q u o t i n g B r a g g s v. J i m S k i n n e r F o r d ,  
I n c . , 396 So. 2d 1055, 1058 ( A l a . 1 9 8 1 ) ) . I n J o n e s  
v. A l f a , s u p r a , t h e f a c e o f t h e p l a i n t i f f s ' 
c o m p l a i n t d i d n o t i n d i c a t e t h a t t h e s t a t u t o r y 
l i m i t a t i o n s p e r i o d a p p l i c a b l e t o t h e i r b a d - f a i t h 
r e f u s a l - t o - p a y - i n s u r a n c e - b e n e f i t s c l a i m h a d e x p i r e d 
b e f o r e t h e y s u e d ; t h e r e f o r e , t h e i n s u r e r was n o t 
e n t i t l e d t o a d i s m i s s a l p u r s u a n t t o R u l e 1 2 ( b ) ( 6 ) , 
A l a . R. C i v . P., on t h e a f f i r m a t i v e d e f e n s e o f t h e 
s t a t u t e o f l i m i t a t i o n s . 

"  

" I n t h e p r e s e n t c a s e , t h e F o u n d a t i o n ' s c o m p l a i n t 
does n o t m e n t i o n t h e f e d e r a l l i t i g a t i o n . I n 
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r e s p o n s e t o t h e F o u n d a t i o n ' s c o m p l a i n t , H e a l t h S o u t h , 
i n c o m p l i a n c e w i t h R u l e 8 ( c ) , A l a . R. C i v . P., 
p l e a d e d r e s j u d i c a t a and c o l l a t e r a l e s t o p p e l i n i t s 
amended a n s w e r . H e a l t h S o u t h f i l e d a ' m o t i o n t o 
d i s m i s s , ' and, i n a s u p p l e m e n t a l b r i e f i n s u p p o r t o f 
i t s m o t i o n t o d i s m i s s , i t a d d r e s s e d t h e d o c t r i n e s 
r e s j u d i c a t a a n d c o l l a t e r a l e s t o p p e l . A d d i t i o n a l l y , 
H e a l t h S o u t h a t t a c h e d f i l i n g s f r o m t h e f e d e r a l c o u r t 
p r o c e e d i n g . A l t h o u g h H e a l t h S o u t h ' s m o t i o n 
a d d r e s s i n g i t s d e f e n s e s o f r e s j u d i c a t a and 
c o l l a t e r a l e s t o p p e l was a c t u a l l y f r a m e d as a ' m o t i o n 
t o d i s m i s s , ' t h e m o t i o n s h o u l d have been t r e a t e d as 
one s e e k i n g a summary ju d g m e n t b e c a u s e t h e f a c e o f 
t h e c o m p l a i n t d i d n o t r e f e r e n c e t h e p r i o r l i t i g a t i o n 
a n d H e a l t h S o u t h p r o p e r l y p l e a d e d r e s j u d i c a t a and 
c o l l a t e r a l e s t o p p e l i n i t s a n s w e r . The s u b s t a n c e o f 
a m o t i o n , n o t what a p a r t y c a l l s i t , d e t e r m i n e s t h e 
n a t u r e o f t h e m o t i o n . Ex p a r t e L e w t e r , 726 So. 2d 
603 ( A l a . 1 9 9 8 ) . " 

979 So. 2d a t 791-92 ( f o o t n o t e o m i t t e d ) . 

I n t h e p r e s e n t c a s e , t h e M c D a n i e l s ' c o m p l a i n t does n o t 

r e f e r e n c e t h e f e d e r a l - c o u r t a c t i o n . Thus, t o d e c i d e 

H a r l e y s v i l l e ' s m o t i o n , t h e t r i a l c o u r t was r e q u i r e d t o 

c o n s i d e r m a t t e r s o u t s i d e o f t h e p l e a d i n g s , n a m e l y t h e 

a s s e r t i o n s c o n t a i n e d i n H a r l e y s v i l l e ' s m o t i o n as w e l l as t h e 

documents a t t a c h e d t o t h a t m o t i o n . As a r e s u l t , 

H a r l e y s v i l l e ' s m o t i o n , a l t h o u g h t i t l e d a m o t i o n t o d i s m i s s , 

was, i n s u b s t a n c e , a m o t i o n f o r a summary j u d g m e n t , and, 

a c c o r d i n g l y , we w i l l r e v i e w t h e j u d g m e n t p u r s u a n t t o t h e 

s t a n d a r d b y w h i c h we r e v i e w a summary j u d g m e n t . 
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The s t a n d a r d by w h i c h t h i s c o u r t r e v i e w s a summary 

judgment i s w e l l s e t t l e d : 

"'"To g r a n t ... a [summary-
judg m e n t ] m o t i o n , t h e t r i a l c o u r t 
must d e t e r m i n e t h a t t h e e v i d e n c e 
does n o t c r e a t e a g e n u i n e i s s u e 
o f m a t e r i a l f a c t and t h a t t h e 
movant i s e n t i t l e d t o a judgment 
as a m a t t e r o f l a w . R u l e 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. When 
t h e movant makes a p r i m a f a c i e 
s h o w i n g t h a t t h o s e two c o n d i t i o n s 
a r e s a t i s f i e d , t h e b u r d e n s h i f t s 
t o t h e nonmovant t o p r e s e n t 
' s u b s t a n t i a l e v i d e n c e ' c r e a t i n g a 
g e n u i n e i s s u e o f m a t e r i a l f a c t . 
B a s s v. S o u t h T r u s t Bank o f  
B a l d w i n C o u n t y , 538 So. 2d 794, 
7 9 7 - 9 8 ( A l a . 1 9 8 9 ) ; § 
1 2 - 2 1 - 1 2 ( d ) [ , ] A l a . Code 1975. 
E v i d e n c e i s ' s u b s t a n t i a l ' i f i t 
i s o f 'such w e i g h t and q u a l i t y 
t h a t f a i r - m i n d e d p e r s o n s i n t h e 
e x e r c i s e o f i m p a r t i a l j udgment 
can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o 
be p r o v e d . ' West v. F o u n d e r s  
L i f e A s s u r . Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . 

" ' " I n o u r r e v i e w o f a 
summary j u d g m e n t , we a p p l y t h e 
same s t a n d a r d as t h e t r i a l c o u r t . 
Ex p a r t e L u m p k i n , 702 So. 2d 462, 
465 ( A l a . 1 9 9 7 ) . Our r e v i e w i s 
s u b j e c t t o t h e c a v e a t t h a t we 
must r e v i e w t h e r e c o r d i n a l i g h t 
most f a v o r a b l e t o t h e nonmovant 
and must r e s o l v e a l l r e a s o n a b l e 
d o u b t s a g a i n s t t h e movant. 
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Hanners v. B a l f o u r G u t h r i e , I n c . , 
564 So. 2d 412 ( A l a . 1 9 9 0 ) . " ' 

" P a y t o n v. Monsanto Co., 801 So. 2d 82 9, 832-33 
( A l a . 2001) ( q u o t i n g Ex p a r t e A l f a Mut. Gen. I n s .  
Co., 742 So. 2d 182, 184 ( A l a . 1 9 9 9 ) ) . " 

M a c i a s z v. F i r e m a n ' s Fund I n s . Co., 988 So. 2d 991 , 994-95 

( A l a . 2 0 0 8 ) . 

The M c D a n i e l s c o n t e n d t h a t t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a ju d g m e n t f o r H a r l e y s v i l l e . S p e c i f i c a l l y , t h e y 

a r g u e t h a t t h e y c o u l d n o t be bound b y t h e d e f a u l t j u d gment 

e n t e r e d i n t h e f e d e r a l - c o u r t a c t i o n b e c a u s e t h e y were n o t 

p a r t i e s t o t h a t a c t i o n . We a g r e e . 

F o r a p r i o r j u d g m e n t as t o an i s s u e t o have a p r e c l u s i v e 

e f f e c t on a p a r t y ' s l a t e r r e l i t i g a t i o n o f t h a t i s s u e , i t must 

be shown t h a t t h e p e r s o n a g a i n s t whom t h e p r e c l u s i v e e f f e c t i s 

s o u g h t , o r a p e r s o n i n p r i v i t y w i t h t h a t p e r s o n , was a p a r t y 

t o t h e p r i o r l i t i g a t i o n i n w h i c h t h e i s s u e was d e c i d e d and 

t h a t t h e i s s u e f o r w h i c h p r e c l u s i o n i s s o u g h t was a c t u a l l y 

l i t i g a t e d i n t h e p r i o r a c t i o n . See D a i r y l a n d I n s . Co. v.  

J a c k s o n , 566 So. 2d 723, 726 ( A l a . 1990) ( l i s t i n g t h e e l e m e n t s 

o f c o l l a t e r a l e s t o p p e l ) . I n t h e p r e s e n t c a s e , n e i t h e r t h e 

M c D a n i e l s n o r someone w i t h whom t h e y were i n p r i v i t y were 

p a r t i e s t o t h e f e d e r a l - c o u r t a c t i o n i n w h i c h t h e d e f a u l t 
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d e c l a r a t o r y j u d gment was e n t e r e d . See J i m P a r k e r B l d g . Co. v.  

G & S G l a s s & S u p p l y Co., 69 So. 3d 124, 132 ( A l a . 2011) 

( " ' " P r i v i t y " i s a f l e x i b l e l e g a l t e r m , c o m p r i s i n g s e v e r a l 

d i f f e r e n t t y p e s o f r e l a t i o n s h i p s and g e n e r a l l y a p p l y i n g when 

a p e r s o n , a l t h o u g h n o t a p a r t y , has h i s i n t e r e s t s a d e q u a t e l y 

r e p r e s e n t e d by someone w i t h t h e same i n t e r e s t s who i s a 

p a r t y . ' " ( q u o t i n g EEOC v. Pemco A e r o p l e x , I n c . , 383 F.3d 1280, 

1286 ( 1 1 t h C i r . 2 0 0 4 ) ) ) . M o r e o v e r , an i s s u e has n o t b e e n 

a c t u a l l y l i t i g a t e d i n a p r i o r a c t i o n i f t h a t a c t i o n was 

r e s o l v e d by a d e f a u l t j u d g m e n t . See AAA E q u i p . & R e n t a l , I n c .  

v. B a i l e y , 384 So. 2d 107, 112 ( A l a . 1980) ( d i s c u s s i n g t h e 

d o c t r i n e o f c o l l a t e r a l e s t o p p e l and d i s t i n g u i s h i n g a n o t h e r 

c a s e t h a t had h e l d t h a t c o l l a t e r a l e s t o p p e l was a p p l i c a b l e 

b e c a u s e , w i t h r e g a r d t o t h e o t h e r c a s e , " [ i ] n t h e f i r s t s u i t 

t h a t i s s u e was a c t u a l l y l i t i g a t e d , t h a t i s , t h e judgment 

r e n d e r e d i n i t was n o t b a s e d upon d e f a u l t , s t i p u l a t i o n , o r 

c o n s e n t . C f . M a t t e r o f M c M i l l a n , 579 F.2d 289 ( 3 r d C i r . 1978) 

( i s s u e s i n v o l v e d i n an a c t i o n t e r m i n a t e d by d e f a u l t judgment 

n o t ' a c t u a l l y l i t i g a t e d ' f o r p u r p o s e o f c o l l a t e r a l 

e s t o p p e l ) . " ) ; M a r t i n v. Cash E x p r e s s , I n c . , 60 So. 3d 236, 253 

( A l a . 2010) ( L y o n s , J . , c o n c u r r i n g i n t h e r e s u l t ) ( " I f t h e 
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p r e v i o u s judgment i s by d e f a u l t ... t h e n t h e r e can be no 

c o l l a t e r a l e s t o p p e l o r i s s u e p r e c l u s i o n b e c a u s e n o t h i n g was 

' a c t u a l l y l i t i g a t e d ' i n t h e d e f a u l t j u d g m e n t . " ) . As a r e s u l t , 

t h e d e f a u l t j u d g m e n t e n t e r e d i n t h e f e d e r a l - c o u r t a c t i o n i s 

n o t b i n d i n g on t h e M c D a n i e l s , and t h e y a r e f r e e t o l i t i g a t e 

t h e i s s u e o f c o v e r a g e d e t e r m i n e d b y t h a t j u d g m e n t . 

I n so c o n c l u d i n g , we j o i n a s u b s t a n t i a l number o f 

j u r i s d i c t i o n s t h a t have r e a c h e d t h e same c o n c l u s i o n i n 

c i r c u m s t a n c e s t h a t a r e t h e same o r s i m i l a r t o t h o s e p r e s e n t e d 

i n t h i s c a s e . See, e.g., H a r r i s v. Q u i n o n e s , 507 F.2d 533, 

537 ( 1 0 t h C i r . 1974) ( h o l d i n g t h a t t r i a l c o u r t d i d n o t e r r i n 

c o n c l u d i n g t h a t i n j u r e d p a r t y was n o t bound by d e f a u l t 

j u d g m e n t d e c l a r i n g t h a t i n s u r a n c e was n o t i n e f f e c t a t t i m e o f 

a c c i d e n t i s s u e d i n d e c l a r a t o r y - j u d g m e n t a c t i o n b r o u g h t b y 

i n s u r e r a g a i n s t i n s u r e d ) ; G a l l e g o s v. Nevada Gen. I n s . Co., 

149 N.M. 364, 248 P.3d 912, 916-17 (N.M. C t . App. 2010) 

( c o n c l u d i n g t h a t j u d gment d e c l a r i n g t h a t i n s u r e r was n o t 

r e q u i r e d t o i n d e m n i f y i n s u r e d i n p r o c e e d i n g t o w h i c h i n j u r e d 

p a r t y was n o t made a p a r t y c o u l d n o t p r e c l u d e i n j u r e d p a r t y 

f r o m l i t i g a t i n g t h e i n s u r e r ' s l i a b i l i t y ) ; Coleman v.  

M i s s i s s i p p i Farm B u r e a u I n s . Co., 708 So. 2d 6, 8-10 ( M i s s . 
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1998) (same); I n d e p e n d e n t F i r e I n s . Co. v. P a u l e k a s , 633 So. 

2d 1111, 1113 ( F l a . D i s t . C t . App. 1994) ("Independent a r g u e s 

t h a t t h e c o v e r a g e q u e s t i o n has p r e v i o u s l y b e e n d e c i d e d i n i t s 

f a v o r , r e l y i n g on t h e d o c t r i n e o f r e s j u d i c a t a t o s u p p o r t t h i s 

p o s i t i o n . We d i s a g r e e , f i n d i n g t h a t t h e d o c t r i n e o f r e s 

j u d i c a t a does n o t a p p l y u n d e r t h e f a c t s o f t h i s c a s e . A 

d e c l a r a t o r y a c t i o n o b t a i n e d b y an i n s u r e r a g a i n s t i t s i n s u r e d 

i s n o t b i n d i n g on a t h i r d - p a r t y c l a i m a n t who was n o t a p a r t y 

t o t h e d e c l a r a t o r y j u dgment a c t i o n . " ) ; G l a n d o n v. S e a r l e , 68 

Wash. 2d 199, 202-03, 412 P.2d 116, 118-19 (1966) ( h o l d i n g 

t h a t d e f a u l t j u dgment i n f a v o r o f i n s u r e r a g a i n s t i n s u r e d 

d e c l a r i n g t h a t i n s u r e r was n o t l i a b l e u n d e r i n s u r a n c e p o l i c y 

d i d n o t b i n d i n j u r e d p a r t i e s i n s e p a r a t e a c t i o n a g a i n s t 

i n s u r e d who h a d n o t b e e n made p a r t i e s t o i n s u r e r ' s 

d e c l a r a t o r y - j u d g m e n t a c t i o n ) ; S o u t h e r n Farm B u r e a u Cas. I n s .  

Co. v. R o b i n s o n , 236 A r k . 268, 270-72, 365 S.W.2d 454, 456-57 

(1963) ( h o l d i n g t h a t d e f a u l t j u dgment d e c l a r i n g t h a t i n s u r e r 

was n o t l i a b l e u n d e r i n s u r a n c e p o l i c y c o u l d n o t e s t o p i n j u r e d 

p a r t y who was n o t p a r t y t o d e c l a r a t o r y - j u d g m e n t a c t i o n and who 

h a d o b t a i n e d j u dgment a g a i n s t i n s u r e d f r o m l i t i g a t i n g t h e 

q u e s t i o n o f t h e i n s u r a n c e company's l i a b i l i t y u n d e r t h e 
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p o l i c y ) ; and Churchman v. Ingram, 56 So. 2d 297, 300-01 ( L a . 

C t . App. 1951) ( h o l d i n g t h a t i n j u r e d p a r t y was n o t b o u n d by 

d e c l a r a t i o n i n a c t i o n b e t w e e n i n s u r e r and i n s u r e d t h a t 

i n s u r a n c e p o l i c y was v o i d ) . 1 B e c a u s e we c o n c l u d e t h a t 

H a r l e y s v i l l e ' s m o t i o n was w i t h o u t m e r i t and t h a t t h e t r i a l 

c o u r t ' s j u dgment i s due t o be r e v e r s e d , we p r e t e r m i t 

d i s c u s s i o n o f t h e o t h e r g r o u n d s f o r r e v e r s a l t h e M c D a n i e l s 

a s s e r t on a p p e a l . 

1See a l s o 17 Lee R. R uss and Thomas F. S e g a l l a , Couch on  
I n s u r a n c e § 239.68 (3d e d . 2005) ("When an i n s u r e r and i n s u r e d 
o ppose e a c h o t h e r i n a p r o c e e d i n g f o r a d e c l a r a t o r y j u d g m e n t 
c o n c e r n i n g t h e v a l i d i t y o f , o r c o v e r a g e u n d e r , a p o l i c y o f 
l i a b i l i t y i n s u r a n c e , t h e r e i s n o t a l w a y s t h e i n c e n t i v e on t h e 
p a r t o f t h e i n s u r e d t o v i g o r o u s l y c o n t e s t t h e i n s u r e r ' s 
c l a i m s . A c c o r d i n g l y , when t h e i n s u r e r a t t e m p t s t o a s s e r t t h e 
j u d g m e n t i n t h a t p r o c e e d i n g as p r e c l u s i v e o f a l a t e r a c t i o n b y 
t h e i n j u r e d p a r t y , o r by an i n s u r e r o f t h a t p a r t y , t h e r e i s 
c o n s i d e r a b l e a u t h o r i t y t h a t t h e e a r l i e r j u d gment i s n o t 
b i n d i n g [ o ] n s u c h new p l a i n t i f f s who were n o t p a r t y t o t h e 
e a r l i e r d e c l a r a t o r y j u d g m e n t a c t i o n . " ( f o o t n o t e s o m i t t e d ) ) ; 20 
J o h n A l a n A p pleman, I n s u r a n c e Law and P r a c t i c e § 11371 (1980) 
("Persons who have b e e n i n j u r e d i n an a u t o m o b i l e a c c i d e n t a r e 
c e r t a i n l y p r o p e r p a r t i e s t o a s u i t by t h e l i a b i l i t y i n s u r e r t o 
d e t e r m i n e t h e c o v e r a g e o f i t s p o l i c y , and t h e b e t t e r r u l e 
w o u l d seem t o be t h a t t h e y a r e b o t h p r o p e r and n e c e s s a r y 
p a r t i e s t o t h e m a i n t e n a n c e o f t h e s u i t . Hence, i t w o u l d be 
e r r o r t o d i s m i s s s u c h p e r s o n s f r o m t h e d e c l a r a t o r y j u dgment 
s u i t . I n f a c t , one c a s e was r e v e r s e d upon a p p e a l where i t 
r e f u s e d t h e r i g h t t o i n t e r e s t e d p a r t i e s t o a t t a c k a d e f a u l t 
j u d g m e n t . However, i f t h e c o u r t does n o t o r c a n n o t s e c u r e 
j u r i s d i c t i o n o v e r them, t h e i r r i g h t s c a n n o t be d e s t r o y e d by 
t h e i r n o n a p p e a r a n c e ; n o r c a n s u c h r i g h t s be d e t e r m i n e d where 
t h e y a r e n o t made p a r t i e s t o t h e s u i t . " ( f o o t n o t e d o m i t t e d ) ) . 
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H a r l e y s v i l l e a r g u e s on a p p e a l t h a t t h e t r i a l c o u r t ' s 

j u d g m e n t c a n be a f f i r m e d b e c a u s e i t was e n t e r e d as a r e s u l t o f 

t h e M c D a n i e l s ' f a i l u r e t o p r o s e c u t e t h e i r a c t i o n . We 

d i s a g r e e . We r e c o g n i z e t h a t i t i s w i t h i n a t r i a l c o u r t ' s 

d i s c r e t i o n t o d i s m i s s an a c t i o n p u r s u a n t t o R u l e 4 1 ( b ) , A l a . 

R. C i v . P., when a p a r t y h a s f a i l e d t o p r o s e c u t e i t s a c t i o n 

u n d e r c i r c u m s t a n c e s e v i d e n c i n g p u r p o s e f u l d e l a y , w i l l f u l 

d e f a u l t , o r some o t h e r c o n t u m a c i o u s c o n d u c t on t h e p a r t o f 

t h a t p a r t y . See R i d d l e s p r i g g e r v. E r v i n , 519 So. 2d 486, 

487-88 ( A l a . 1 9 8 7 ) . 2 However, i n t h e p r e s e n t c a s e , t h e 

l a n g u a g e o f t h e t r i a l c o u r t ' s December 20, 2010, o r d e r 

d i s m i s s i n g t h e M c D a n i e l s ' a c t i o n i n d i c a t e s t h a t t h e o r d e r o f 

d i s m i s s a l was b a s e d on a c o n s i d e r a t i o n o f t h e m e r i t s o f 

H a r l e y s v i l l e ' s m o t i o n . A l t h o u g h t h e o r d e r n o t e s t h a t c o u n s e l 

2 R u l e 41(b) r e a d s : 

" F o r f a i l u r e o f t h e p l a i n t i f f t o p r o s e c u t e o r t o 
c o m p l y w i t h t h e s e r u l e s o r any o r d e r o f c o u r t , a 
d e f e n d a n t may move f o r d i s m i s s a l o f an a c t i o n o r o f 
any c l a i m a g a i n s t t h e d e f e n d a n t . U n l e s s t h e c o u r t i n 
i t s o r d e r f o r d i s m i s s a l o t h e r w i s e s p e c i f i e s , a 
d i s m i s s a l u n d e r t h i s s u b d i v i s i o n and any d i s m i s s a l 
n o t p r o v i d e d f o r i n t h i s r u l e , o t h e r t h a n a 
d i s m i s s a l f o r l a c k o f j u r i s d i c t i o n , f o r i m p r o p e r 
v e n u e , o r f o r f a i l u r e t o j o i n a p a r t y u n d e r R u l e 19, 
o p e r a t e s as an a d j u d i c a t i o n upon t h e m e r i t s . " 
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f o r t h e M c D a n i e l s d i d n o t a p p e a r f o r t h e h e a r i n g on t h e m o t i o n 

t o d i s m i s s , t h e o r d e r r e f l e c t s t h a t i t was e n t e r e d as a r e s u l t 

o f t h e t r i a l c o u r t ' s "due c o n s i d e r a t i o n " o f t h e p e n d i n g 

m o t i o n , n o t b e c a u s e o f a l a c k o f d i l i g e n c e b y t h e M c D a n i e l s i n 

p r o s e c u t i n g t h e i r a c t i o n . F u r t h e r i n d i c a t i n g t h a t t h e t r i a l 

c o u r t d i d n o t c o n c l u d e t h a t t h e a c t i o n was due t o be d i s m i s s e d 

f o r f a i l u r e t o p r o s e c u t e i s t h e f a c t t h a t t h e t r i a l c o u r t s e t 

a s i d e i t s December 20, 2010, o r d e r i n p a r t , d e s p i t e a l a c k o f 

argument i n t h e M c D a n i e l s ' p o s t j u d g m e n t m o t i o n r e l a t i v e t o any 

p o s s i b l e f a i l u r e t o p r o s e c u t e t h e i r a c t i o n . I n d e e d , t h e f i r s t 

t i m e i n t h i s e n t i r e a c t i o n t h a t an i s s u e h as b e e n r a i s e d as t o 

a p o s s i b l e f a i l u r e t o p r o s e c u t e on t h e p a r t o f t h e M c D a n i e l s 

i s i n H a r l e y s v i l l e ' s a p p e l l a t e b r i e f ; no s u c h s u g g e s t i o n i s 

c o n t a i n e d i n t h e r e c o r d o f t h e p r o c e e d i n g s b e l o w . 

M o r e o v e r , h a d t h e t r i a l c o u r t d i s m i s s e d t h e M c D a n i e l s ' 

a c t i o n on t h e b a s i s t h a t t h e i r c o u n s e l h a d f a i l e d t o a t t e n d 

t h e h e a r i n g on H a r l e y s v i l l e ' s m o t i o n t o d i s m i s s , s u c h an 

a c t i o n w o u l d have c o n s t i t u t e d r e v e r s i b l e e r r o r . The M c D a n i e l s 

f i l e d a r e s p o n s e t o H a r l e y s v i l l e ' s m o t i o n t o d i s m i s s , and, as 

a r e s u l t , t h e t r i a l c o u r t was f u l l y a p p r i s e d o f t h e M c D a n i e l s ' 

p o s i t i o n w i t h r e s p e c t t o t h a t m o t i o n . F u r t h e r m o r e , t h e r e c o r d 
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does n o t c o n t a i n any e v i d e n c e o r , i n d e e d , any s u g g e s t i o n o f 

p u r p o s e f u l d e l a y , w i l l f u l d e f a u l t , o r o t h e r c o n t u m a c i o u s 

c o n d u c t on t h e p a r t o f t h e M c D a n i e l s i n t h e i r c o u n s e l ' s 

f a i l u r e t o a t t e n d t h e h e a r i n g . The t r i a l c o u r t ' s d i s c r e t i o n 

d i d n o t e x t e n d , u n d e r t h e s e c i r c u m s t a n c e s , so f a r as t o a l l o w 

t h e t r i a l c o u r t t o d i s m i s s t h e a c t i o n f o r f a i l u r e t o 

p r o s e c u t e . See G i l l v. C o b e r n , 36 So. 3d 31, 32-34 ( A l a . 

2 0 0 9 ) . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d t o r e v e r s a l when i t d i s m i s s e d t h e M c D a n i e l s ' a c t i o n as 

t o H a r l e y s v i l l e . 3 As a r e s u l t , t h e t r i a l c o u r t ' s j u dgment i s 

due t o be r e v e r s e d and t h e c a u s e remanded t o t h e t r i a l c o u r t 

f o r a d d i t i o n a l p r o c e e d i n g s . 

APPLICATION OVERRULED; OPINION OF AUGUST 12, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 

3The M c D a n i e l s do n o t r a i s e as an i s s u e on a p p e a l , and 
t h u s we do n o t a d d r e s s , w h e t h e r t h e t r i a l c o u r t e r r e d i n 
d i s m i s s i n g B r i a n Homes f r o m t h e a c t i o n . 
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