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Background 

On January 27, 2011, R.S.M. ("the f a t h e r " ) p e t i t i o n e d the 

j u v e n i l e c o u r t t o t e r m i n a t e the mother's p a r e n t a l r i g h t s t o 

the c h i l d . The f a t h e r sought t o t e r m i n a t e the mother's 

p a r e n t a l r i g h t s because, he a l l e g e d , the mother had f a i l e d t o 

p r o v i d e f o r the m a t e r i a l needs of the c h i l d , t o pay a 

r e a s o n a b l e p o r t i o n of the c h i l d ' s s u p p o r t , and t o m a i n t a i n 

s u b s t a n t i a l c o n t a c t w i t h the c h i l d . 

The mother, a p p e a r i n g pro se, d e n i e d the a l l e g a t i o n s of 

the f a t h e r ' s p e t i t i o n . On March 23, 2011, the j u v e n i l e c o u r t 

conducted a h e a r i n g on the f a t h e r ' s p e t i t i o n t o t e r m i n a t e the 

mother's p a r e n t a l r i g h t s ; ore tenus e v i d e n c e was r e c e i v e d a t 

t h a t h e a r i n g . On March 28, 2011, the j u v e n i l e c o u r t e n t e r e d 

i t s judgment t e r m i n a t i n g the mother's p a r e n t a l r i g h t s . The 

mother t i m e l y f i l e d her n o t i c e of a p p e a l . 

A n a l y s i s 

The purpose of the s t a t u t e a u t h o r i z i n g t e r m i n a t i o n of 

p a r e n t a l r i g h t s i s t o p r o t e c t c h i l d r e n from harm emanating 

from an adverse p a r e n t a l r e l a t i o n s h i p . See g e n e r a l l y Ex p a r t e 

A.S., [Ms. 1100238, May 13, 2011] So. 3d ( A l a . 2011). 

A j u v e n i l e c o u r t may t e r m i n a t e p a r e n t a l r i g h t s i n o r d e r t o 
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p r o t e c t a c h i l d from harm, b u t the law demands t h a t a j u v e n i l e 

c o u r t use l e s s d r a s t i c measures than t e r m i n a t i o n of p a r e n t a l 

r i g h t s i f those measures would a d e q u a t e l y p r o t e c t the c h i l d 

from harm. See Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 

1990). Hence, b e f o r e e n t e r i n g a judgment t e r m i n a t i n g p a r e n t a l 

r i g h t s , a j u v e n i l e c o u r t must c o n s i d e r a l l a l t e r n a t i v e s , and, 

i f the e v i d e n c e shows t h a t a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n 

of p a r e n t a l r i g h t s e x i s t s , the j u v e n i l e c o u r t cannot t e r m i n a t e 

p a r e n t a l r i g h t s . I d . In t h i s case, the mother argues 

p r i m a r i l y t h a t the j u v e n i l e c o u r t e r r o n e o u s l y t e r m i n a t e d her 

p a r e n t a l r i g h t s when a l e s s d r a s t i c and v i a b l e a l t e r n a t i v e 

e x i s t e d t h a t would a d e q u a t e l y p r o t e c t the c h i l d from harm. 1 

We agree. 

The f a c t s r e l e v a n t t o the d i s p o s i t i o n of the a p p e a l are 

as f o l l o w s . The c h i l d was born of the m a r r i a g e between the 

p a r t i e s i n 2002. The p a r t i e s d i v o r c e d i n 2009, w i t h the 

f a t h e r r e c e i v i n g s o l e p h y s i c a l c u s t o d y of the c h i l d s u b j e c t t o 

the r i g h t of the mother t o v i s i t w i t h the c h i l d under the 

s u p e r v i s i o n of the f a t h e r and a t h i s d i s c r e t i o n . At the time 

1The mother a l s o argues t h a t the j u v e n i l e c o u r t d i d not 
have s u f f i c i e n t grounds t o t e r m i n a t e her p a r e n t a l r i g h t s . In 
l i g h t of our d i s p o s i t i o n , we need not address t h a t argument. 
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of the d i v o r c e , the mother was a t t e n d i n g an i n p a t i e n t d r u g -

r e h a b i l i t a t i o n program, so she d i d not e x e r c i s e much 

v i s i t a t i o n w i t h the c h i l d . The mother l a t e r was j a i l e d from 

June 2009 through J u l y 2010. D u r i n g her i n c a r c e r a t i o n , the 

mother c o n t a c t e d the f a t h e r s e v e r a l times per week s e e k i n g 

v i s i t a t i o n w i t h the c h i l d , t o which the f a t h e r agreed on two 

or t h r e e o c c a s i o n s . The f a t h e r a l s o a l l o w e d the mother t o 

v i s i t w i t h the c h i l d a t a h a l f w a y house upon her r e l e a s e from 

j a i l . 2 The mother a l s o v i s i t e d w i t h the c h i l d f o u r or f i v e 

t imes a f t e r she had l e f t the h a l f w a y house i n December 2010 

and a f t e r the f a t h e r had f i l e d h i s p e t i t i o n t o t e r m i n a t e her 

p a r e n t a l r i g h t s . The f a t h e r complained t h a t , d u r i n g one of 

the v i s i t s , the mother had a l l o w e d the c h i l d t o walk around 

w i t h o u t shoes on a g r a v e l p l a y g r o u n d and had a l l o w e d the c h i l d 

t o s i t on the bank of a " d i t c h [ w h i l e ] t h r o w i n g r o c k s i n the 

water." However, the f a t h e r p r e s e n t e d no e v i d e n c e i n d i c a t i n g 

2The f a t h e r acknowledged t h a t he took the c h i l d t o the 
h a l f w a y house "a few t i m e s " t o v i s i t w i t h the mother, b u t , i n 
h i s t e s t i m o n y , he i d e n t i f i e d o n l y one v i s i t a t the h a l f w a y 
house. Thus, from the c o n t e x t of the f a t h e r ' s t e s t i m o n y , we 
conclude t h a t the f a t h e r d i d not s p e c i f i c a l l y i d e n t i f y a l l 
the v i s i t s t h a t had o c c u r r e d between the mother and the c h i l d 
s i n c e the p a r t i e s ' d i v o r c e . 
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t h a t the mother's s u p e r v i s e d v i s i t s had endangered the c h i l d 

p h y s i c a l l y or e m o t i o n a l l y . 

The f a t h e r t e s t i f i e d t h a t he thought i t would be b e s t f o r 

the c h i l d i f the mother's p a r e n t a l r i g h t s were t e r m i n a t e d so 

t h a t he and the c h i l d c o u l d move t o F l o r i d a t o be n e a r e r t o 

the c h i l d ' s p a t e r n a l r e l a t i v e s . 3 The f a t h e r a l s o t e s t i f i e d 

t h a t he wanted t o end h i s a s s o c i a t i o n w i t h the mother because, 

he s t a t e d , she had f a l s e l y accused him of domestic v i o l e n c e i n 

the p a s t and " [ i ] t ' s an ongoing argument." The f a t h e r f u r t h e r 

complained t h a t the mother had not f u l l y c o m p l i e d w i t h the 

c h i l d - s u p p o r t p r o v i s i o n s of the d i v o r c e judgment. 4 The f a t h e r 

a l s o s t a t e d t h a t the c h i l d was aware of the mother's drug 

problem and her c r i m i n a l problems -- i n f a c t , one of her 

c r i m i n a l charges r e l a t e d t o the t h e f t of the c h i l d ' s i d e n t i t y 

-- and t h a t he d i d not want the c h i l d t o be i n v o l v e d w i t h the 

3The f a t h e r t e s t i f i e d t h a t , u n t i l the t e r m i n a t i o n h e a r i n g , 
he had been unaware t h a t he c o u l d move t o F l o r i d a w i t h the 
c h i l d w i t h o u t h a v i n g the mother's p a r e n t a l r i g h t s t e r m i n a t e d . 

4 A l t h o u g h the f a t h e r t e s t i f i e d t h a t the mother had not 
p a i d c h i l d s u p p o r t d u r i n g her i n c a r c e r a t i o n , he acknowledged 
t h a t she had begun p a y i n g c h i l d s u p p o r t i n January 2011, 
im m e d i a t e l y upon her r e l e a s e from the h a l f w a y house. The 
f a t h e r a l s o a d m i t t e d t h a t the mother had p r o v i d e d the c h i l d a 
v i d e o game f o r C h r i s t m a s and t h a t she had p r o v i d e d the c h i l d 
w i t h s m a l l g i f t s from time t o time . 
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mother. F i n a l l y , the f a t h e r complained t h a t the mother had 

p r o v i d e d the c h i l d s e v e r a l books on w r e s t l i n g , a t o p i c the 

c h i l d e n j o y e d , but t h a t the c h i l d had found two p o r n o g r a p h i c 

p i c t u r e s i n those books. 

When asked how t e r m i n a t i o n of the mother's p a r e n t a l 

r i g h t s would b e n e f i t the c h i l d , the f a t h e r responded: 

"Q: W e l l , i t ' s l a c k of su p p o r t . The f r a u d u l e n t 
charges. The r e s t l e s s n i g h t s I g e t . I hear n o i s e s , 
I get up, I check. I mean, t h a t ' s normal. But 
when, you know -¬
"A: But t e r m i n a t i n g p a r e n t a l r i g h t s wouldn't s t o p 
t h a t , would i t ? You a l r e a d y have f u l l c o n t r o l , I 
guess i s what I'm s a y i n g . 

"A: I un d e r s t a n d . But a t l e a s t i f the r i g h t s are 
ta k e n , then the -- her, h e r s e l f , the way she i s , 
w i t h the l y i n g , the s t e a l i n g , the drugs, the company 
t h a t she keeps, the l a c k of a s t e a d y house, the l a c k 
of s u p p o r t , the l a c k of m e d i c a l s u p p o r t f o r my son, 
i t ' s l i k e he i s j u s t something f o r her t o h o l d on 
t o . And i t ' s not r i g h t . " 

The mother t e s t i f i e d t h a t she was 31 years o l d a t the 

time of the t e r m i n a t i o n h e a r i n g . She c o n t i n u e d t o i n s i s t t h a t 

the f a t h e r had committed domestic v i o l e n c e a g a i n s t her, and 

she d e n i e d t h a t she had f a l s e l y accused him on any o c c a s i o n . 

She a d m i t t e d , however, t h a t , i n 2008, when the Etowah County 

Department of Human Resources ("DHR") was i n v o l v e d w i t h the 

f a m i l y , she had f a l s e l y c l a i m e d t o have cancer and had f a l s e l y 
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c l a i m e d t o have a broken arm; the mother t e s t i f i e d t h a t , a t 

t h a t time, she had been d e p r e s s e d and was s e e k i n g a t t e n t i o n . 

The mother a d m i t t e d t h a t she had used drugs i n the p a s t , but, 

she t e s t i f i e d , she had not used drugs s i n c e e a r l y 2009. 

The mother a l s o a d m i t t e d t h a t she had been c o n v i c t e d of 

i d e n t i t y t h e f t i n v o l v i n g the c h i l d and t h a t she had been 

c o n v i c t e d of t h e f t i n v o l v i n g her former roommate. The mother 

d i d not d i s p u t e the f i n d i n g s i n her p s y c h o l o g i c a l assessment 

i n d i c a t i n g t h a t she s u f f e r s from m e n t a l - h e a l t h c o n d i t i o n s ; she 

t e s t i f i e d t h a t she had r e c e i v e d p s y c h o l o g i c a l t r e a t m e n t and 

t h a t she had been p r e s c r i b e d m e d i c a t i o n t o t r e a t d e p r e s s i o n 

and s l e e p - r e l a t e d i s s u e s . 5 

A c c o r d i n g t o the mother, she was j a i l e d i n F e b r u a r y 2009 

and, s h o r t l y t h e r e a f t e r , was o r d e r e d t o drug r e h a b i l i t a t i o n a t 

the "W.A.D.E. Freedom House." The mother t e s t i f i e d t h a t she 

was d i s m i s s e d from t h a t program on J u l y 15, 2009, f o r 

a t t e m p t i n g t o t e l e p h o n e the c h i l d d u r i n g her work hours, which 

was a g a i n s t the r u l e s . The mother t e s t i f i e d t h a t the f a t h e r 

5 A c c o r d i n g t o S a n d r a Bumgardner, a DHR c a s e w o r k e r who had 
w o r k e d w i t h t h e f a m i l y i n 2008, t h e m other had s u b m i t t e d t o a 
p s y c h o l o g i c a l a s s e s s m e n t and was d e t e r m i n e d t o have " a 
p e r s o n a l i t y d i s o r d e r w i t h s c h i z o i d and a v o i d a n c e . " 
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p i c k e d her up i n J a c k s o n v i l l e on t h a t day and drove her t o h i s 

house, where he had law-enforcement o f f i c e r s w a i t i n g t o a r r e s t 

her f o r i d e n t i t y t h e f t . A c c o r d i n g t o the mother, she remained 

i n j a i l from J u l y 2009 u n t i l June 14, 2010, when she began the 

d r u g - r e h a b i l i t a t i o n program a t "Rainbow of Hope," which, she 

t e s t i f i e d , she s u c c e s s f u l l y completed on January 9, 2011. The 

mother t e s t i f i e d t h a t , s i n c e her c o m p l e t i o n of the Rainbow of 

Hope program, she had been t e a c h i n g " C h r i s t i a n s A g a i n s t 

Substance Abuse" c l a s s and t h a t , a t the time of the 

t e r m i n a t i o n h e a r i n g , she was s t i l l a t t e n d i n g 12-step meetings. 

The mother d e n i e d t h a t she had p l a c e d any p o r n o g r a p h i c 

photographs i n the w r e s t l i n g books t h a t she had g i v e n t o the 

c h i l d . She t e s t i f i e d t h a t she had p u r c h a s e d those books a t a 

y a r d s a l e as a g i f t f o r the c h i l d and t h a t she had had no 

knowledge t h a t the photographs were i n the books. The mother 

acknowledged t h a t she had not p a i d c h i l d s u p p o r t t o the f a t h e r 

u n t i l January 2011 and t h a t , a t t h a t t i m e , she had p a i d $500 

t o the f a t h e r ; the mother t e s t i f i e d t h a t she had earned t h a t 

money p r o v i d i n g c a r e as a l i v e - i n a i d e t o a man w i t h 

P a r k i n s o n ' s d i s e a s e . The mother t e s t i f i e d t h a t she had 

p r o v i d e d the c h i l d a v i d e o game and a s h i r t a t C h r i s t m a s i n 
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2010 but t h a t , u n t i l t h a t t i m e , she had been unable t o p r o v i d e 

s u p p o r t or more s u b s t a n t i a l g i f t s f o r the c h i l d because she 

had been i n j a i l or i n drug r e h a b i l i t a t i o n . 

The mother t e s t i f i e d t h a t she and the c h i l d t y p i c a l l y 

t a l k e d on the te l e p h o n e two or t h r e e times a week, but, she 

e x p l a i n e d , she attempted t o t a l k t o the c h i l d more f r e q u e n t l y . 

A c c o r d i n g t o the mother, the f a t h e r sometimes accommodated her 

r e q u e s t s , and sometimes r e f u s e d her r e q u e s t s , t o v i s i t w i t h 

the c h i l d . The mother a l s o t e s t i f i e d t h a t the f a t h e r had 

mentioned t o her t h a t he wanted t o move t o F l o r i d a . A c c o r d i n g 

t o the mother, she had responded: " I ' l l s i g n a paper t h a t says 

you can move t o F l o r i d a as l o n g as you j u s t l e t me see [the 

c h i l d ] . " The mother t e s t i f i e d t h a t the f a t h e r f i l e d h i s 

p e t i t i o n s e e k i n g t o t e r m i n a t e her p a r e n t a l r i g h t s the same day 

they d i s c u s s e d h i s d e s i r e t o move t o F l o r i d a . 

The burden i s on the c u s t o d i a l p a r e n t s e e k i n g t e r m i n a t i o n 

of the p a r e n t a l r i g h t s of the n o n c u s t o d i a l p a r e n t t o prove 

t h a t no v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n e x i s t s . See  

B e a s l e y , s u p r a . In t h i s case, the f a t h e r f a i l e d t o prove t h a t 

maintenance of the s t a t u s quo would not a d e q u a t e l y p r o t e c t the 

c h i l d from the h a r m f u l conduct of the mother. 

9 



2100646 

In Ex p a r t e A.S., s u p r a , a c h i l d ' s m a t e r n a l grandmother 

p e t i t i o n e d a j u v e n i l e c o u r t t o t e r m i n a t e the p a r e n t a l r i g h t s 

of A.S., the mother, t o t h a t c h i l d . So. 3d a t . The 

j u v e n i l e c o u r t i n t h a t case g r a n t e d t h a t p e t i t i o n so t h a t the 

grandmother c o u l d adopt the c h i l d ; the mother appealed. I d . 

a t . T h i s c o u r t a f f i r m e d the j u v e n i l e c o u r t ' s judgment, 

w i t h o u t an o p i n i o n , and the mother p e t i t i o n e d our supreme 

c o u r t f o r c e r t i o r a r i r e v i e w . I d . a t . 

A l t h o u g h r e c o g n i z i n g t h a t the c h i l d was dependent because 

the mother was i n c a r c e r a t e d a t the time of the t e r m i n a t i o n 

h e a r i n g , So. 3d a t , the supreme c o u r t r e v e r s e d the 

j u v e n i l e c o u r t ' s t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s . 

I d . a t . The supreme c o u r t c o n c l u d e d t h a t a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n e x i s t e d , i . e . , t h a t " [ t ] h e 

grandmother's m a i n t a i n i n g c u s t o d y of the c h i l d and h a v i n g the 

a b i l i t y t o determine and s u p e r v i s e the mother's v i s i t a t i o n 

w i t h the c h i l d i s a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of the 

mother's p a r e n t a l r i g h t s w h i l e the mother i s making p r o g r e s s 

towards r e h a b i l i t a t i o n . " I d . a t . 

The supreme c o u r t s t a t e d : 

"When d e t e r m i n i n g whether t o t e r m i n a t e an 
i n d i v i d u a l ' s p a r e n t a l r i g h t s , 'the p r i m a r y focus of 
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a c o u r t ... i s t o p r o t e c t the w e l f a r e of c h i l d r e n 
and a t the same time t o p r o t e c t the r i g h t s of t h e i r 
p a r e n t s . ' Ex p a r t e B e a s l e y , 564 So. 2d 950, 952 
( A l a . 1990). T h e r e f o r e , 'a c o u r t s h o u l d t e r m i n a t e 
p a r e n t a l r i g h t s o n l y i n the most e g r e g i o u s of 
c i r c u m s t a n c e s . ' I d . 

"  

"'"[T]he t e r m i n a t i o n of p a r e n t a l r i g h t s i s 
a d r a s t i c measure, and we know of no means 
by which those r i g h t s , once t e r m i n a t e d , can 
be r e i n s t a t e d . The evi d e n c e i n [ t h i s ] 
c a s e [] 'does not r i s e t o the l e v e l of b e i n g 
so c l e a r and c o n v i n c i n g as t o sup p o r t 
t e r m i n a t i o n of the p a r e n t a l r i g h t s of the 
mother, such a c t i o n b e i n g the l a s t and most 
extreme d i s p o s i t i o n p e r m i t t e d by 

s t a t u t e . ' " ' " 

Ex p a r t e A.S., So. 3d a t ( q u o t i n g D.O. v. Calhoun 

Cnty. Dep't of Human Res., 859 So. 2d 439, 445 ( A l a . C i v . App. 

2003), q u o t i n g i n t u r n V.M. v. S t a t e Dep't of Human Res., 710 
So. 2d 915, 921 ( A l a . C i v . App. 1998)). 

We f i n d s e v e r a l p a r a l l e l s between t h i s case and Ex p a r t e  

A.S., s u p r a , but we note t h a t the e x i s t e n c e of a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n i s more s t r o n g l y e s t a b l i s h e d by the 

f a c t s of t h i s case than i t was i n Ex p a r t e A.S. The mother i n 

t h i s case was no l o n g e r i n j a i l a t the time of the t e r m i n a t i o n 

h e a r i n g , and she had demonstrated s i g n i f i c a n t p r o g r e s s toward 

r e h a b i l i t a t i n g h e r s e l f . She had been i n v o l v e d i n p a r e n t i n g 
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the c h i l d b e f o r e b e i n g i n c a r c e r a t e d , and she had c o n t i n u e d t o 

m a i n t a i n f r e q u e n t communication and v i s i t a t i o n w i t h the c h i l d 

w h i l e she was i n j a i l and d u r i n g her drug r e h a b i l i t a t i o n . 

A l t h o u g h the mother a d m i t t e d t h a t she had used i l l e g a l drugs 

i n the p a s t , by the time of the t e r m i n a t i o n h e a r i n g she had 

s u c c e s s f u l l y completed a d r u g - r e h a b i l i t a t i o n program, had been 

r e l e a s e d from a h a l f w a y house, was p a r t i c i p a t i n g i n a 12-step 

program, and was t e a c h i n g a c l a s s t o h e l p o t h e r s d e a l w i t h 

substance abuse. No e v i d e n c e was o f f e r e d t o suggest t h a t the 

mother was u s i n g i l l e g a l drugs or t h a t she was l i k e l y t o 

r e l a p s e . 

A l t h o u g h the e v i d e n c e i n d i c a t e s t h a t the mother s u f f e r s 

from m e n t a l - h e a l t h c o n d i t i o n s , no e v i d e n c e was o f f e r e d t o 

suggest t h a t she posed a p h y s i c a l t h r e a t t o the c h i l d or t h a t 

the mother's t r e a t m e n t and m e d i c a t i o n were i n s u f f i c i e n t t o 

address her m e n t a l - h e a l t h c o n d i t i o n s . A d d i t i o n a l l y , she has 

been awarded o n l y s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d . The 

f a t h e r has s o l e c u s t o d y of the c h i l d , and he has complete 

d i s c r e t i o n over the mother's v i s i t a t i o n . Thus, i n a d d i t i o n t o 

the e v i d e n c e o f f e r e d by the mother i n d i c a t i n g her improved 

s t a b i l i t y and her improved e m o t i o n a l h e a l t h , the f a t h e r i s i n 
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a p o s i t i o n t o ensure the c h i l d ' s s a f e t y d u r i n g the mother's 

v i s i t a t i o n s . Maintenance of the s t a t u s quo and a l l o w i n g the 

mother c o n t i n u e d s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d 

a d e q u a t e l y p r o t e c t s the w e l f a r e of the c h i l d w h i l e a l l o w i n g 

f o r a b e n e f i c i a l r e l a t i o n s h i p w i t h both p a r e n t s . 

Based on the f o r e g o i n g , we c o n c l u d e t h a t a v i a b l e 

a l t e r n a t i v e t o t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s 

e x i s t s . We t h e r e f o r e r e v e r s e the j u v e n i l e c o u r t ' s judgment, 

and we remand the cause f o r the e n t r y of a judgment c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Bryan, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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