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Ex parte Jennifer Ann Vest (Herron)
PETITION FOR WRIT OF MANDAMUS
(In re: Jennifer Ann Vest (Herron)
V.

David Jeremy Vest)

(Elmore Circuit Court, DR-01-492.02

After Remand from the Alabama Supreme Court

BRYAN, Judge.

The supreme court has reversed this court's September 2,

2011, Jjudgment and remanded  the cause for further
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consideration of the petition for a writ of mandamus filed by
Jennifer Ann Vest (Herron) ("the mother") on April 14, 2011,

in light of the supreme court's decision. Ex parte Vest, [Ms.

1110192, September 14, 2012] So. 3d (Ala. 2012) ("the

supreme court's September 14 decision™).!?

In our September 2, 2011, judgment, we did not address
the 1issue whether the mother had waived her affirmative
defense based on & 6-5-440, Ala. Code 1975, and had failed to
revive 1t before the Elmore Circuit Court entered its April
13, 2011, order, which is the subject of the mother's April
14, 2011, mandamus petition.

Section 6-5-440 provides:

"No plaintiff 1is entitled to prosecute two
actions in the courts of this state at the same time

for the same cause and against the same party. In

such a case, the defendant may require the plaintiff

to elect which he will prosecute, 1f commenced

simultaneously, and the pendency of the former is a

good defense to the latter if commenced at different
times,"

(Emphasis added.) As noted by Justice Stuart in her specilal

'Tor a detalled recitation of the procedural history of
this cause before the mother filed the mandamus petition that
is now hefore us, see Ex parte Vest, 68 So. 3d 881 (Ala. Civ.
App. 2011); and Ex parte Vest, [Ms. 2100647, September 2,
2011] So. 3d  (Ala. Civ. App. 2011).

Z
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concurrence in the supreme court's September 14 decision, & 6-
5-440 "'"does not provide that the trial court 'is deprived
of' Jurisdiction over the second-filed action, or that the
second-filed action 'is wvoid.'"'™ So. 3d at (Stuart,

J., concurring specially) (gquoting Washington Mut. Bank, F.A.

v. Campbell, 24 So. 3d 435, 437 n.2 (Ala. 2009), cuoting in

turn First Tennesseec Bank, N.A. v. Snell, 718 So. 2d 20, 27

(Ala. 1998) (See, J., concurring in the result)). Rather, % 6-
5-440

"Tconstitutes an affirmative defense, and
if that defense 13 not raised by the
defendant in a motion to dismiss, Benson v.
City of Scottsborc, 286 Zla. 315, 317, 239
So. 24 747, 748-49 (1970) (stating that the
defense must be raised by a "plea 1In
abatement, " the procedural predecessor of
the motion to dismiss), 1t 1s waived.,
Chappell v. Bovkin, 41 Ala. App. 137, 141,
127 So. 2d 636, 639 (196¢0).'"

Regions Bank v. Reed, 60 Sc. 3d 868, 884 (Ala. 2010) (guoting

Vetete v. Yocum, 793 So. Z2d 814, 815 n. 1 (Ala. Civ. App.

2001)). Like other affirmative defenses, however, 1f an
affirmative defense based on § 6-5-440 is waived, it can be

revived under certain circumstances. See Regions Bank, 60 So.

2d at 884,

In the present case, on July 23, 2010, the mother filed



2100647

in the Elmore Circuilt Court a motion to dismiss or to transfer
the postdivorce proceeding ("the father's postdivorce
proceeding") filed by David Jeremy Vest {("the father") in that

court. See Ex parte Vest, 68 So. 32d 881, 883 {(Ala. Civ. App.

2011) . Although she asserted in that motion that the father's
postdivorce proceseding was due to be dismissed or transferred
because a postdivorce proceeding she had commenced in the
Mobile Circuit Court ("the mother's postdivorce proceeding")
was already pending when the father commenced his postdivorce
proceeding, she neither cited & 6-5-440 to the Elmore Circuit
Court in support of that assertion nor asserted that the claim
asserted by the father 1in his postdivorce proceeding
constituted a compulsory counterclaim 1in the mother's
postdivorce proceeding and, therefore, that § 6-5-440 barred

him from asserting that claim in his postdivorce proceeding.’

‘The supreme ccurt has held that Rule 13(a), ZAla. R. Civ.
P., which governs compulsory counterclaims, when read 1In
conjunction with & 6-5-440, makes the defendant with a
compulsory counterclaim in the first-filed action a plaintiff
in that acticn for purposes of § 6-5-440. See Ex parte Breman
Lake View Resgort, L.P., 72% So. 2d 849, 8h1 ({(Ala. 1999),
"Thus, the defendant subject to the [compulsory] counterclaim
rule who cemmences another actiocon has violated the prohibkitlion
in & 6-5-440 against maintaining two actions for the same
cause." Id.
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68 So. 3d at 885.

After the Elmore Circuit Court denied the mother's July
23, 2010, motion to dismiss or to transfer, the mother, on
November 8, 2010, petitioned this court for a writ of mandamus
directing the Elmore Circuilt Court to vacate its order denying
her July 23, 2010, motion to dismiss or to transfer. 68 So. 3d
at 882-84. The mother asserted as one of the grounds of her
November 18, 2010, mandamus petition that the claim the father
had asserted in his postdivorce proceeding constituted a
compulscery counterclaim in the mother's postdivorce proceeding
and, therefore, that & $-5-440 barred him from asserting that
claim 1n his postdivorce proceeding. 68 So. 34 at 884,
However, we denied the mother's November 18, 2010, mandamus
petition i1nsofar as it was Dbased on that grcund because the
mother had neither cited & 6-5-440 to the Elmore Circuit Court
nor asserted to that court that the claim asserted by the
father in his postdivorce proceeding constituted a compulsory
counterclaim in the mother's postdivorce proceeding. 68 So. 3d
at 885.

After we denied the mother's November 18, 2010, mandamus

petition, the mother filed two motions 1in the father's
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postdivorce proceeding; one of the motions was titled "Renewed
Motion to Dismiss," and the other was titled "Second Renewed
Motion to Dismiss." As one of the grounds of those motions,
the mother asserted that the claim the father had asserted in
his postdivorce vroceeding constituted a compulsory
counterclaim 1in the mother's postdivorce proceeding and,
therefore, that & 6-5-440 barred the father from asserting
that claim in his postdivorce proceeding. The mother supported
those motions with, among other things, matter that was
outside the pleadings that had been filed in the father's
postdivorce proceeding ("the matter outside the pleadings").
On April 13, 2011, the Elmore Circuilt Court entered an order
stating: "Renewed dispositive moticon (summary judgment,
Judgment on the pleadings, or cother dispositive mction not
pursuant tCo Rule 12(b}[, Ala. R. Civ. P.]) filed by [the
mother] is hereby denied."”

On April 14, 2011, the mother petiticned this ccurt for
a writ of mandamus directing the Elmore Circuit Court to
vacate its April 132, 2011, order. Because (1} the mother had
supported her motions titled "Renewed Motion to Dismiss" and

"Second Renewed Moticn to Dismiss™ with the matter outside the
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pleadings and (2) the Elmore Circuit Court, in ruling on those
motions, did not expressly decline to consider the matter
outside the pleadings, those motions were automatically

converted to motions for a summary judgment. See Phillips v.

AmSouth Bank, 833 Sco. 2d 29, 31 {(Ala. 2002). In Phillips, the

supreme court stated:

"T[W]lhere matters outside the vleadings are
considered on a motion to dismiss, the motion is
converted into a motion for summary Jjudgment

regardless of its denomination and Lreatment by the
trial court.' Boles v. Blackstock, 484 So. 2d 1077,
1079 (Ala. 1986}). Indeed, unless the trial court
expressly declines to  consider the extraneous
material, 1its conclusicons may be construed to
include the extraneous material. CIf. Ex parte
Liberty Nat'l Tife Ins. Co., 825 So. 2d 758, 763 n.

1 {(Ala. 2002) (trial court's express refusal to
consider extranecus material constituted an
exclusion) "

833 So. 2d at 31.

When the mother filed those motions for a summary
Jjudgment, she had walved her affirmative defense based on § 6-
5-440 by falling to assert it in the July 23, 2010, motion to
dismliss or to transfer she had filed 1n the father's

postdivorce proceeding, see Regions Bank, supra, and an

affirmative defense that has been waived cannot be revived by

raising and litigating it in a summary-judgment proceeding,
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sez Rector v. Better Houses, Inc., 820 So. 24 75, 79 (Ala.

2001) ("[A]ln affirmative defense the defendant has waived
cannot be revived by the fact that it is raised and litigated
in a summary-judgment proceeding."). Moreover, the materials
before us do not indicate that the mother had revived that
affirmative defense in any cther manner before asserting 1t as
a ground of her motions for a summary Jjudgment. Consequently,
we conclude that the mother had waived her affirmative defense
based on & 6-5-440 and had not revived 1t before the Elmore
Circuit Court denied her motions for a summary Jjudgment and,
therefore, that the Elmore Circuit Court did not err in
denying those motions insofar as they were based on § 6-5-440.

The mother also argues that she is entitled to a writ of
mandamus compelling the Elmore Circuilt Ccourt to vacate 1ts
April 13, 2011, order denying her motions for a summary
Judgment because, she says, the proper venue for the claim
asserted in the father's postdivorce proceeding is the Mckile
Circuilt Court. Section 30-3-5, Ala. Code 1875, determines the
proper venue for both the mecther's postdivorce proceeding and
the father's postdivorce proceeding. Section 30-3-5 provides:

"Notwithstanding any law to the contrary, venue
of all proceedings for petitions or other actions
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seeking modification, interpretation, or enforcement
of a final decree awarding custody of a child or
children to a parent and/or granting wvisitation
rights, and/or awarding c¢hild support, and/or
awarding other expenses 1incident to the support of
a minor c¢hild or c¢hildren, and/or granting
post-minority benefits for a child or children 1s
changed so that venue will lie in: (1) the original
circuilt court rendering the final decree; or (2) in
the c¢ircuit court of the county where both the
custodial parent or, in the case of post-mincrity
benefits, where the most recent custodial parent,
that parent having custody at the time of the
child's attaining majority, and the «c¢hild or
children have resided for a period of at least three
consecutive vyears immediately preceding the filing
of the petiticon or other action. The current or most
recent custodial parent shall be able to choose the
particular venue as herein provided, regardless of
which party files the petition or other acticn."

(Emphasis added.)

The record establishes the fellowing facts that are
material to a determination ¢f the proper venue for the claim
asserted Iin the father's postdivorce proceeding. The Elmore
Circuit Court entered a judgment divorcing the mother and the
father on March 20, 2002, The divorce Jjudgment awarded the
mother primary physical custody of the parties' child and
awarded the father visitation. The father fliled a petition to
medify the divorce judgment in the Elmore Circuit Court on
September 7, 2005, and the mother filed an answer to the

father's petition and a petition for a rule nisi in the Elmore
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Circuit Court on September 8, 2005. On Cctober 6, 2006, the
mother and the father entered into an agreement modifying the
divorce Jjudgment and resolving the disputes that were the
subject of the 2005 postdivorce proceeding. The mother
remained the custodial parent of the parties' child. Sometime
between March 20, 2002, and October 6, 200%, the mothsr and
the parties' c¢hild moved to Mississippi. Sometime after
October 6, 2006, the father moved to Mobile County. When the
mother filed her postdivorce proceeding in the Mobile Circuit
Court on June 10, 2010, she and the parties' minor child had
resided in Mississippli for the three-year period immediately
preceding the filing of that proceeding, and the father was
residing in Mobile County.

Because the mother and the parties' child had not resided
in a ccounty in Alabama for a pericd of at least Lthree
consecutive vyears immediately preceding the filing of her
postdivoerce proceeding in the Mobile Circuit Court, & 230-3-5
dictated that the proper venue for the mother's postdivorce
proceeding was the Elmore Circuit Cocurt, which was "the
original circuit court rendering the final [divorce] decree.”

The fact that the father, who was not the custodial parent,

10
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was residing 1in Mobile County when the mother filed her
postdivorce proceeding was irrelevant to the determination of
the proger venue of the mother's postdivorce proceeding under
§ 30-3-5. The father subsequently filed his postdivorce
proceeding in the Elmore Circuit Court, which was the proper
venue for that proceeding under § 30-3-5. Therefore, the
Elmore Circuit Court did not err in denying the mother's
motions for a summary judgment insofar as they were based on
her contention that the Mobile Circuit Court was the proper
venue Tfor the c¢laim asserted in the father's postdivorce
proceeding.

The mother also argues that the father waived his
objecticon to improper venue 1n the mother's postdivorce
proceeding by omitting such an objection from the first
pleading he filed in the mother's postdivorce proceeding.
However, the i1ssue whether the father waived his objection to
the Mcobile Circuit Court as the venue for litigating the
mother's postdivorce proceeding 1s irrelevant te the issue
whether she is entitled to a writ of mandamus directing the
Elmore Circuit Court to wvacate its April 13, 2011, order

denying the mother's summary-judgment motions because, due to

11
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the mother's waiver of her affirmative defense based on % 6-5-
440, the father 1is entitled to prosecute his postdivorce
proceeding in the Elmore Circuilt Court separately from, and
independently of, the mother's postdivorce proceeding unless
she should revive and assert her affirmative defense based on

% 6-5-440 in the future. See Washington Mutual Bank, 24 So. 3d

at 437 n. 2 (holding that & 6-5-440 does not deprive the trial
court of jurisdiction cver the second-filed action or render

the second-filed action void); and Regionsg Bank, 60 So. 2d at

884 (holding that § 6-5-440 is an affirmative defense that can
be waived). Thus, any alleged waiver of the father's objection
to the Mobile Circuit Court as the venue fcor litigating the
mother's postdivorce proceeding would have no effect on the
father's separate and independent postdivorce proceeding in
the Elmcre Circult Court. Id. Moreover, 1f the mother should
revive and assert her affirmative defense based on §& 6-5-440
in the future, the issue whether the father had waived his
objection to the Mokile Cilrcult Ccourt as the wvenue for
litigating the mother's postdivorce prceoceeding would still be
irrelevant to the Elmore Circult Court's determination

o~

regarding whether § 6-5-440 barred the father from prosecuting

12
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his postdivorce proceeding 1in the Elmore Circuit Court
because, as noted Dby Justice Murdock 1in his special
concurrence 1in the supreme court's September 14 decision,
"[s]ection 6-5-440 does not reguire some inquiry into whether
an otherwise valid objection to the venue of an earlier filed
action has or has not been waived in that earlier action." Ex

parte Vest, So. 3d at (Murdock, J., concurring

specially).

Although the mother presents additional arguments 1in
support of her April 14, 2011, mandamus petition, we cannot
consider them because she did not present them to the Elmore

Circuit Court. See Ex parte M & F Bank, 58 So. 3d 111, 117

(Ala. 2010) ("Because 1t does not appear that the circuit
court was presented with an argument concerning Rule
502 (o) (3}, [Ala. R. Evid.,] we will not consider that argument
as a reason for issuing the writ of mandamus.™).

Because the mother has falled tc establish that she has
a clear legal right to the writ of mandamus she seecks, we deny

the mother's petition. See Ex parte Children's Hesp. of

Alabama, 931 Sc¢. 2d 1, 5-6 (Ala. 2005) ("The writ c¢f mandamus

i1s an extraordinary remedy; 1t will ncot be issued unless the

13
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petitioner shows "' (1) a clear legal right in the petitioner

to the order sought ....'""'" J{quoting Ex parte Inverness

Constr. Co., 775 So. 2d 153, 156 {(Ala. 2000), quoting in turn

other cases).
PETITION DENIED.
Pittman, Thomas, and Moore, JJ., concur,

Thompson, P.J., concurs in the result, without writing.
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