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BRYAN, Judge. 

The supreme c o u r t has r e v e r s e d t h i s c o u r t ' s September 2, 

2011, judgment and remanded the cause f o r f u r t h e r 
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c o n s i d e r a t i o n of the p e t i t i o n f o r a w r i t of mandamus f i l e d by 

J e n n i f e r Ann V e s t ( H e r r o n ) ("the mother") on A p r i l 14, 2011, 

i n l i g h t of the supreme c o u r t ' s d e c i s i o n . Ex p a r t e V e s t , [Ms. 

1110192, September 14, 2012] So. 3d ( A l a . 2012) ("the 

supreme c o u r t ' s September 14 d e c i s i o n " ) . 1 

I n our September 2, 2011, judgment, we d i d not address 

the i s s u e whether the mother had waived her a f f i r m a t i v e 

defense based on § 6-5-440, A l a . Code 1975, and had f a i l e d t o 

r e v i v e i t b e f o r e the Elmore C i r c u i t Court e n t e r e d i t s A p r i l 

13, 2011, o r d e r , which i s the s u b j e c t of the mother's A p r i l 

14, 2011, mandamus p e t i t i o n . 

S e c t i o n 6-5-440 p r o v i d e s : 

"No p l a i n t i f f i s e n t i t l e d t o p r o s e c u t e two 
a c t i o n s i n the c o u r t s of t h i s s t a t e a t the same time 
f o r the same cause and a g a i n s t the same p a r t y . I n 
such a case, the defendant may r e q u i r e the p l a i n t i f f 
t o e l e c t which he w i l l p r o s e c u t e , i f commenced 
s i m u l t a n e o u s l y , and the pendency of the former i s a  
good defense t o the l a t t e r i f commenced a t d i f f e r e n t  
t i m e s . " 

(Emphasis added.) As noted by J u s t i c e S t u a r t i n her s p e c i a l 

1 F o r a d e t a i l e d r e c i t a t i o n of the p r o c e d u r a l h i s t o r y of 
t h i s cause b e f o r e the mother f i l e d the mandamus p e t i t i o n t h a t 
i s now b e f o r e us, see Ex p a r t e V e s t , 68 So. 3d 881 ( A l a . C i v . 
App. 2011); and Ex p a r t e V e s t , [Ms. 2100647, September 2, 
2011] So. 3d ( A l a . C i v . App. 2011). 
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concurrence i n the supreme c o u r t ' s September 14 d e c i s i o n , § 6¬

5-440 "'"does not p r o v i d e t h a t the t r i a l c o u r t ' i s d e p r i v e d 

o f ' j u r i s d i c t i o n over the s e c o n d - f i l e d a c t i o n , or t h a t the 

s e c o n d - f i l e d a c t i o n ' i s v o i d . ' " ' " So. 3d a t ( S t u a r t , 

J . , c o n c u r r i n g s p e c i a l l y ) ( q u o t i n g Washington Mut. Bank, F.A.  

v. Campbell, 24 So. 3d 435, 437 n.2 ( A l a . 2009), q u o t i n g i n 

t u r n F i r s t Tennessee Bank, N.A. v. S n e l l , 718 So. 2d 20, 27 

( A l a . 1998) (See, J . , c o n c u r r i n g i n the r e s u l t ) ) . R a t h e r , § 6¬

5-440 

" ' c o n s t i t u t e s an a f f i r m a t i v e defense, and 
i f t h a t defense i s not r a i s e d by the 
defendant i n a motion t o d i s m i s s , Benson v.  
C i t y of S c o t t s b o r o , 286 A l a . 315, 317, 239 
So. 2d 747, 748-49 (1970) ( s t a t i n g t h a t the 
defense must be r a i s e d by a " p l e a i n 
abatement," the p r o c e d u r a l p r e d e c e s s o r of 
the motion t o d i s m i s s ) , i t i s waived. 
C h a p p e l l v. B o y k i n , 41 A l a . App. 137, 141, 
127 So. 2d 636, 639 (1960).'" 

Regions Bank v. Reed, 60 So. 3d 868, 884 ( A l a . 2010) ( q u o t i n g 

V e t e t o v. Yocum, 793 So. 2d 814, 815 n. 1 ( A l a . C i v . App. 

2 0 01)). L i k e o t h e r a f f i r m a t i v e d e f e n s e s , however, i f an 

a f f i r m a t i v e defense based on § 6-5-440 i s waived, i t can be 

r e v i v e d under c e r t a i n c i r c u m s t a n c e s . See Regions Bank, 60 So. 

2d a t 884. 

In the p r e s e n t case, on J u l y 23, 2010, the mother f i l e d 
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i n the Elmore C i r c u i t C ourt a motion t o d i s m i s s or t o t r a n s f e r 

the p o s t d i v o r c e p r o c e e d i n g ("the f a t h e r ' s p o s t d i v o r c e 

p r o c e eding") f i l e d by D a v i d Jeremy V e s t ("the f a t h e r " ) i n t h a t 

c o u r t . See Ex p a r t e V e s t , 68 So. 3d 881, 883 ( A l a . C i v . App. 

2011). A l t h o u g h she a s s e r t e d i n t h a t motion t h a t the f a t h e r ' s 

p o s t d i v o r c e p r o c e e d i n g was due t o be d i s m i s s e d or t r a n s f e r r e d 

because a p o s t d i v o r c e p r o c e e d i n g she had commenced i n the 

M o b i l e C i r c u i t Court ("the mother's p o s t d i v o r c e p r o c eeding") 

was a l r e a d y pending when the f a t h e r commenced h i s p o s t d i v o r c e 

p r o c e e d i n g , she n e i t h e r c i t e d § 6-5-440 t o the Elmore C i r c u i t 

C o urt i n support of t h a t a s s e r t i o n nor a s s e r t e d t h a t the c l a i m 

a s s e r t e d by the f a t h e r i n h i s p o s t d i v o r c e p r o c e e d i n g 

c o n s t i t u t e d a compulsory c o u n t e r c l a i m i n the mother's 

p o s t d i v o r c e p r o c e e d i n g and, t h e r e f o r e , t h a t § 6-5-440 b a r r e d 

him from a s s e r t i n g t h a t c l a i m i n h i s p o s t d i v o r c e p r o c e e d i n g . 2 

2The supreme c o u r t has h e l d t h a t Rule 1 3 ( a ) , A l a . R. C i v . 
P., which governs compulsory c o u n t e r c l a i m s , when rea d i n 
c o n j u n c t i o n w i t h § 6-5-440, makes the defendant w i t h a 
compulsory c o u n t e r c l a i m i n the f i r s t - f i l e d a c t i o n a p l a i n t i f f 
i n t h a t a c t i o n f o r purposes of § 6-5-440. See Ex p a r t e Breman  
Lake View R e s o r t , L.P., 729 So. 2d 849, 851 ( A l a . 1999) . 
"Thus, the defendant s u b j e c t t o the [compulsory] c o u n t e r c l a i m 
r u l e who commences another a c t i o n has v i o l a t e d the p r o h i b i t i o n 
i n § 6-5-440 a g a i n s t m a i n t a i n i n g two a c t i o n s f o r the same 
cause." I d . 
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68 So. 3d a t 885. 

A f t e r the Elmore C i r c u i t C ourt d e n i e d the mother's J u l y 

23, 2010, motion t o d i s m i s s or t o t r a n s f e r , the mother, on 

November 8, 2010, p e t i t i o n e d t h i s c o u r t f o r a w r i t of mandamus 

d i r e c t i n g the Elmore C i r c u i t C ourt t o v a c a t e i t s o r d e r d e n y ing 

her J u l y 23, 2010, motion t o d i s m i s s or t o t r a n s f e r . 68 So. 3d 

at 882-84. The mother a s s e r t e d as one of the grounds of her 

November 18, 2010, mandamus p e t i t i o n t h a t the c l a i m the f a t h e r 

had a s s e r t e d i n h i s p o s t d i v o r c e p r o c e e d i n g c o n s t i t u t e d a 

compulsory c o u n t e r c l a i m i n the mother's p o s t d i v o r c e p r o c e e d i n g 

and, t h e r e f o r e , t h a t § 6-5-440 b a r r e d him from a s s e r t i n g t h a t 

c l a i m i n h i s p o s t d i v o r c e p r o c e e d i n g . 68 So. 3d a t 884. 

However, we d e n i e d the mother's November 18, 2010, mandamus 

p e t i t i o n i n s o f a r as i t was based on t h a t ground because the 

mother had n e i t h e r c i t e d § 6-5-440 t o the Elmore C i r c u i t C ourt 

nor a s s e r t e d t o t h a t c o u r t t h a t the c l a i m a s s e r t e d by the 

f a t h e r i n h i s p o s t d i v o r c e p r o c e e d i n g c o n s t i t u t e d a compulsory 

c o u n t e r c l a i m i n the mother's p o s t d i v o r c e p r o c e e d i n g . 68 So. 3d 

at 885. 

A f t e r we d e n i e d the mother's November 18, 2010, mandamus 

p e t i t i o n , the mother f i l e d two motions i n the f a t h e r ' s 
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p o s t d i v o r c e p r o c e e d i n g ; one of the motions was t i t l e d "Renewed 

Mot i o n t o D i s m i s s , " and the o t h e r was t i t l e d "Second Renewed 

Mot i o n t o D i s m i s s . " As one of the grounds of those motions, 

the mother a s s e r t e d t h a t the c l a i m the f a t h e r had a s s e r t e d i n 

h i s p o s t d i v o r c e p r o c e e d i n g c o n s t i t u t e d a compulsory 

c o u n t e r c l a i m i n the mother's p o s t d i v o r c e p r o c e e d i n g and, 

t h e r e f o r e , t h a t § 6-5-440 b a r r e d the f a t h e r from a s s e r t i n g 

t h a t c l a i m i n h i s p o s t d i v o r c e p r o c e e d i n g . The mother s u p p o r t e d 

those motions w i t h , among o t h e r t h i n g s , m a t ter t h a t was 

o u t s i d e the p l e a d i n g s t h a t had been f i l e d i n the f a t h e r ' s 

p o s t d i v o r c e p r o c e e d i n g ("the m a t t e r o u t s i d e the p l e a d i n g s " ) . 

On A p r i l 13, 2011, the Elmore C i r c u i t C ourt e n t e r e d an o r d e r 

s t a t i n g : "Renewed d i s p o s i t i v e motion (summary judgment, 

judgment on the p l e a d i n g s , or o t h e r d i s p o s i t i v e motion not 

p u r s u a n t t o Rule 1 2 ( b ) [ , A l a . R. C i v . P.]) f i l e d by [the 

mother] i s hereby d e n i e d . " 

On A p r i l 14, 2011, the mother p e t i t i o n e d t h i s c o u r t f o r 

a w r i t of mandamus d i r e c t i n g the Elmore C i r c u i t C o u r t t o 

v a c a t e i t s A p r i l 13, 2011, o r d e r . Because (1) the mother had 

s u p p o r t e d her motions t i t l e d "Renewed Motion t o D i s m i s s " and 

"Second Renewed Motion t o D i s m i s s " w i t h the m a t ter o u t s i d e the 
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p l e a d i n g s and (2) the Elmore C i r c u i t C o u r t , i n r u l i n g on those 

motions, d i d not e x p r e s s l y d e c l i n e t o c o n s i d e r the matter 

o u t s i d e the p l e a d i n g s , those motions were a u t o m a t i c a l l y 

c o n v e r t e d t o motions f o r a summary judgment. See P h i l l i p s v. 

AmSouth Bank, 833 So. 2d 29, 31 ( A l a . 2002) . In P h i l l i p s , the 

supreme c o u r t s t a t e d : 

"'[W]here m a t t e r s o u t s i d e the p l e a d i n g s are 
c o n s i d e r e d on a motion t o d i s m i s s , the motion i s 
c o n v e r t e d i n t o a motion f o r summary judgment ... 
r e g a r d l e s s of i t s denomination and t r e a t m e n t by the 
t r i a l c o u r t . ' B o l e s v. B l a c k s t o c k , 484 So. 2d 1077, 
1079 ( A l a . 1986) . Indeed, u n l e s s the t r i a l c o u r t 
e x p r e s s l y d e c l i n e s t o c o n s i d e r the extraneous 
m a t e r i a l , i t s c o n c l u s i o n s may be c o n s t r u e d t o 
i n c l u d e the extraneous m a t e r i a l . Cf. Ex p a r t e  
L i b e r t y N a t ' l L i f e I n s . Co., 825 So. 2d 758, 763 n. 
1 ( A l a . 2002) ( t r i a l c o u r t ' s e x p r e s s r e f u s a l t o 
c o n s i d e r e xtraneous m a t e r i a l c o n s t i t u t e d an 
e x c l u s i o n ) . " 

833 So. 2d a t 31. 

When the mother f i l e d those motions f o r a summary 

judgment, she had waived her a f f i r m a t i v e defense based on § 6¬

5-440 by f a i l i n g t o a s s e r t i t i n the J u l y 23, 2010, motion t o 

d i s m i s s or t o t r a n s f e r she had f i l e d i n the f a t h e r ' s 

p o s t d i v o r c e p r o c e e d i n g , see Regions Bank, sup r a , and an 

a f f i r m a t i v e defense t h a t has been waived cannot be r e v i v e d by 

r a i s i n g and l i t i g a t i n g i t i n a summary-judgment p r o c e e d i n g , 
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see R e c t o r v. B e t t e r Houses, I n c . , 820 So. 2d 75, 79 ( A l a . 

2001) ("[A]n a f f i r m a t i v e defense the defendant has waived 

cannot be r e v i v e d by the f a c t t h a t i t i s r a i s e d and l i t i g a t e d 

i n a summary-judgment p r o c e e d i n g . " ) . Moreover, the m a t e r i a l s 

b e f o r e us do not i n d i c a t e t h a t the mother had r e v i v e d t h a t 

a f f i r m a t i v e defense i n any o t h e r manner b e f o r e a s s e r t i n g i t as 

a ground of her motions f o r a summary judgment. Consequently, 

we conclude t h a t the mother had waived her a f f i r m a t i v e defense 

based on § 6-5-440 and had not r e v i v e d i t b e f o r e the Elmore 

C i r c u i t C ourt d e n i e d her motions f o r a summary judgment and, 

t h e r e f o r e , t h a t the Elmore C i r c u i t C ourt d i d not e r r i n 

denying those motions i n s o f a r as they were based on § 6-5-440. 

The mother a l s o argues t h a t she i s e n t i t l e d t o a w r i t of 

mandamus c o m p e l l i n g the Elmore C i r c u i t Court t o v a c a t e i t s 

A p r i l 13, 2011, o r d e r denying her motions f o r a summary 

judgment because, she says, the p r o p e r venue f o r the c l a i m 

a s s e r t e d i n the f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g i s the M o b i l e 

C i r c u i t C o u r t . S e c t i o n 30-3-5, A l a . Code 1975, determines the 

p r o p e r venue f o r b o t h the mother's p o s t d i v o r c e p r o c e e d i n g and 

the f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g . S e c t i o n 30-3-5 p r o v i d e s : 

" N o t w i t h s t a n d i n g any law t o the c o n t r a r y , venue  
of a l l p r o c e e d i n g s f o r p e t i t i o n s or o t h e r a c t i o n s 
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s e e k i n g m o d i f i c a t i o n , i n t e r p r e t a t i o n , or enforcement 
of a f i n a l decree awarding c u s t o d y of a c h i l d or 
c h i l d r e n t o a p a r e n t and/or g r a n t i n g v i s i t a t i o n 
r i g h t s , and/or awarding c h i l d s u p p o r t , and/or 
awarding o t h e r expenses i n c i d e n t t o the support of 
a minor c h i l d or c h i l d r e n , and/or g r a n t i n g 
p o s t - m i n o r i t y b e n e f i t s f o r a c h i l d or c h i l d r e n i s  
changed so t h a t venue w i l l l i e i n : (1) the o r i g i n a l  
c i r c u i t c o u r t r e n d e r i n g the f i n a l decree; or (2) i n  
the c i r c u i t c o u r t of the county where bo t h the  
c u s t o d i a l p a r e n t o r , i n the case of p o s t - m i n o r i t y 
b e n e f i t s , where the most r e c e n t c u s t o d i a l p a r e n t , 
t h a t p a r e n t h a v i n g c u s t o d y a t the time of the 
c h i l d ' s a t t a i n i n g m a j o r i t y , and the c h i l d or  
c h i l d r e n have r e s i d e d f o r a p e r i o d of a t l e a s t t h r e e  
c o n s e c u t i v e y e ars i m m e d i a t e l y p r e c e d i n g the f i l i n g  
of the p e t i t i o n or o t h e r a c t i o n . The c u r r e n t or most 
r e c e n t c u s t o d i a l p a r e n t s h a l l be a b l e t o choose the 
p a r t i c u l a r venue as h e r e i n p r o v i d e d , r e g a r d l e s s of 
which p a r t y f i l e s the p e t i t i o n or o t h e r a c t i o n . " 

(Emphasis added.) 

The r e c o r d e s t a b l i s h e s the f o l l o w i n g f a c t s t h a t are 

m a t e r i a l t o a d e t e r m i n a t i o n of the p r o p e r venue f o r the c l a i m 

a s s e r t e d i n the f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g . The Elmore 

C i r c u i t C ourt e n t e r e d a judgment d i v o r c i n g the mother and the 

f a t h e r on March 20, 2002. The d i v o r c e judgment awarded the 

mother p r i m a r y p h y s i c a l c u s t o d y of the p a r t i e s ' c h i l d and 

awarded the f a t h e r v i s i t a t i o n . The f a t h e r f i l e d a p e t i t i o n t o 

modify the d i v o r c e judgment i n the Elmore C i r c u i t C ourt on 

September 7, 2005, and the mother f i l e d an answer t o the 

f a t h e r ' s p e t i t i o n and a p e t i t i o n f o r a r u l e n i s i i n the Elmore 
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C i r c u i t C ourt on September 8, 2005. On October 6, 2006, the 

mother and the f a t h e r e n t e r e d i n t o an agreement m o d i f y i n g the 

d i v o r c e judgment and r e s o l v i n g the d i s p u t e s t h a t were the 

s u b j e c t of the 2005 p o s t d i v o r c e p r o c e e d i n g . The mother 

remained the c u s t o d i a l p a r e n t of the p a r t i e s ' c h i l d . Sometime 

between March 20, 2002, and October 6, 2006, the mother and 

the p a r t i e s ' c h i l d moved t o M i s s i s s i p p i . Sometime a f t e r 

October 6, 2006, the f a t h e r moved t o M o b i l e County. When the 

mother f i l e d her p o s t d i v o r c e p r o c e e d i n g i n the M o b i l e C i r c u i t 

C o urt on June 10, 2010, she and the p a r t i e s ' minor c h i l d had 

r e s i d e d i n M i s s i s s i p p i f o r the t h r e e - y e a r p e r i o d i m m e d i a t e l y 

p r e c e d i n g the f i l i n g of t h a t p r o c e e d i n g , and the f a t h e r was 

r e s i d i n g i n M o b i l e County. 

Because the mother and the p a r t i e s ' c h i l d had not r e s i d e d 

i n a county i n Alabama f o r a p e r i o d of a t l e a s t t h r e e 

c o n s e c u t i v e years i m m e d i a t e l y p r e c e d i n g the f i l i n g of her 

p o s t d i v o r c e p r o c e e d i n g i n the M o b i l e C i r c u i t C o u r t , § 30-3-5 

d i c t a t e d t h a t the p r o p e r venue f o r the mother's p o s t d i v o r c e 

p r o c e e d i n g was the Elmore C i r c u i t C o u r t , which was "the 

o r i g i n a l c i r c u i t c o u r t r e n d e r i n g the f i n a l [ d i v o r c e ] d e c r e e . " 

The f a c t t h a t the f a t h e r , who was not the c u s t o d i a l p a r e n t , 
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was r e s i d i n g i n M o b i l e County when the mother f i l e d her 

p o s t d i v o r c e p r o c e e d i n g was i r r e l e v a n t t o the d e t e r m i n a t i o n of 

the p r o p e r venue of the mother's p o s t d i v o r c e p r o c e e d i n g under 

§ 30-3-5. The f a t h e r s u b s e q u e n t l y f i l e d h i s p o s t d i v o r c e 

p r o c e e d i n g i n the Elmore C i r c u i t C o u r t , which was the p r o p e r 

venue f o r t h a t p r o c e e d i n g under § 30-3-5. T h e r e f o r e , the 

Elmore C i r c u i t C ourt d i d not e r r i n denying the mother's 

motions f o r a summary judgment i n s o f a r as th e y were based on 

her c o n t e n t i o n t h a t the M o b i l e C i r c u i t C ourt was the p r o p e r 

venue f o r the c l a i m a s s e r t e d i n the f a t h e r ' s p o s t d i v o r c e 

p r o c e e d i n g . 

The mother a l s o argues t h a t the f a t h e r waived h i s 

o b j e c t i o n t o improper venue i n the mother's p o s t d i v o r c e 

p r o c e e d i n g by o m i t t i n g such an o b j e c t i o n from the f i r s t 

p l e a d i n g he f i l e d i n the mother's p o s t d i v o r c e p r o c e e d i n g . 

However, the i s s u e whether the f a t h e r waived h i s o b j e c t i o n t o 

the M o b i l e C i r c u i t C ourt as the venue f o r l i t i g a t i n g the 

mother's p o s t d i v o r c e p r o c e e d i n g i s i r r e l e v a n t t o the i s s u e 

whether she i s e n t i t l e d t o a w r i t of mandamus d i r e c t i n g the 

Elmore C i r c u i t C o u r t t o v a c a t e i t s A p r i l 13, 2011, o r d e r 

denying the mother's summary-judgment motions because, due t o 
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the mother's w a i v e r of her a f f i r m a t i v e defense based on § 6-5¬

440, the f a t h e r i s e n t i t l e d t o p r o s e c u t e h i s p o s t d i v o r c e 

p r o c e e d i n g i n the Elmore C i r c u i t Court s e p a r a t e l y from, and 

i n d e p e n d e n t l y o f , the mother's p o s t d i v o r c e p r o c e e d i n g u n l e s s 

she s h o u l d r e v i v e and a s s e r t her a f f i r m a t i v e defense based on 

§ 6-5-440 i n the f u t u r e . See Washington Mutual Bank, 24 So. 3d 

at 437 n. 2 ( h o l d i n g t h a t § 6-5-440 does not d e p r i v e the t r i a l 

c o u r t of j u r i s d i c t i o n over the s e c o n d - f i l e d a c t i o n or render 

the s e c o n d - f i l e d a c t i o n v o i d ) ; and Regions Bank, 60 So. 2d a t 

884 ( h o l d i n g t h a t § 6-5-440 i s an a f f i r m a t i v e defense t h a t can 

be w a i v e d ) . Thus, any a l l e g e d w a i v e r of the f a t h e r ' s o b j e c t i o n 

t o the M o b i l e C i r c u i t Court as the venue f o r l i t i g a t i n g the 

mother's p o s t d i v o r c e p r o c e e d i n g would have no e f f e c t on the 

f a t h e r ' s s e p a r a t e and independent p o s t d i v o r c e p r o c e e d i n g i n 

the Elmore C i r c u i t C o u r t . I d . Moreover, i f the mother s h o u l d 

r e v i v e and a s s e r t her a f f i r m a t i v e defense based on § 6-5-440 

i n the f u t u r e , the i s s u e whether the f a t h e r had waived h i s 

o b j e c t i o n t o the M o b i l e C i r c u i t C ourt as the venue f o r 

l i t i g a t i n g the mother's p o s t d i v o r c e p r o c e e d i n g would s t i l l be 

i r r e l e v a n t t o the Elmore C i r c u i t C o u r t ' s d e t e r m i n a t i o n 

r e g a r d i n g whether § 6-5-440 b a r r e d the f a t h e r from p r o s e c u t i n g 
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h i s p o s t d i v o r c e p r o c e e d i n g i n the Elmore C i r c u i t C o u r t 

because, as noted by J u s t i c e Murdock i n h i s s p e c i a l 

c o ncurrence i n the supreme c o u r t ' s September 14 d e c i s i o n , 

" [ s ] e c t i o n 6-5-440 does not r e q u i r e some i n q u i r y i n t o whether 

an o t h e r w i s e v a l i d o b j e c t i o n t o the venue of an e a r l i e r f i l e d 

a c t i o n has or has not been waived i n t h a t e a r l i e r a c t i o n . " Ex 

p a r t e V e s t , So. 3d a t (Murdock, J . , c o n c u r r i n g 

s p e c i a l l y ) . 

A l t h o u g h the mother p r e s e n t s a d d i t i o n a l arguments i n 

supp o r t of her A p r i l 14, 2011, mandamus p e t i t i o n , we cannot 

c o n s i d e r them because she d i d not p r e s e n t them t o the Elmore 

C i r c u i t C o u r t . See Ex p a r t e M & F Bank, 58 So. 3d 111, 117 

( A l a . 2010) ("Because i t does not appear t h a t the c i r c u i t 

c o u r t was p r e s e n t e d w i t h an argument c o n c e r n i n g Rule 

5 0 2 ( b ) ( 3 ) , [ A l a . R. E v i d . , ] we w i l l not c o n s i d e r t h a t argument 

as a reason f o r i s s u i n g the w r i t of mandamus."). 

Because the mother has f a i l e d t o e s t a b l i s h t h a t she has 

a c l e a r l e g a l r i g h t t o the w r i t of mandamus she seeks, we deny 

the mother's p e t i t i o n . See Ex p a r t e C h i l d r e n ' s Hosp. of  

Alabama, 931 So. 2d 1, 5-6 ( A l a . 2005) ("The w r i t of mandamus 

i s an e x t r a o r d i n a r y remedy; i t w i l l not be i s s u e d u n l e s s the 
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p e t i t i o n e r shows '"'(1) a c l e a r l e g a l r i g h t i n the p e t i t i o n e r 

t o the o r d e r sought ( q u o t i n g Ex p a r t e I n v e r n e s s 

C o n s t r . Co., 775 So. 2d 153, 156 ( A l a . 2000), q u o t i n g i n t u r n 

o t h e r c a s e s ) . 

PETITION DENIED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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