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PITTMAN, J u d g e . 

Roger D. S h e r r i l l ("the husband") a p p e a l s f r o m a judgment 

o f t h e L i m e s t o n e C i r c u i t C o u r t d i v o r c i n g h i m f r o m S e l i n a Kay 

S h e r r i l l ("the w i f e " ) , d i v i d i n g t h e p a r t i e s ' a s s e t s and 

l i a b i l i t i e s , o r d e r i n g h i m t o pay t h e w i f e p e r i o d i c a l i m o n y , 
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f i n d i n g him i n c o n t e m p t f o r w i l l f u l v i o l a t i o n s o f f o u r 

p r o v i s i o n s o f t h e t r i a l c o u r t ' s p e n d e n t e l i t e o r d e r , and 

o r d e r i n g him t o pay t h e w i f e an a t t o r n e y ' s f e e . 

F a c t u a l and P r o c e d u r a l B a c k g r o u n d 

I n September 2009, t h e p a r t i e s s e p a r a t e d a f t e r 25 y e a r s 

o f m a r r i a g e . The w i f e f i l e d a c o m p l a i n t f o r a d i v o r c e , 

a l l e g i n g t h a t t h e h u s b a n d had been p h y s i c a l l y , e m o t i o n a l l y , 

and v e r b a l l y a b u s i v e . The h u s b a n d c o u n t e r c l a i m e d , a l s o 

s e e k i n g a d i v o r c e and a l l e g i n g t h a t t h e w i f e had c o m m i t t e d 

a d u l t e r y . B o t h p a r t i e s moved f o r p e n d e n t e l i t e r e l i e f ; t h e 

w i f e s o u g h t s p o u s a l s u p p o r t and t h e h u s b a n d s o u g h t , among 

o t h e r t h i n g s , p o s s e s s i o n o f t h e m a r i t a l home. The e v i d e n c e 

p r e s e n t e d a t a h e a r i n g i n O c t o b e r 2009 i n d i c a t e d t h a t t h e w i f e 

had been s e l f - e m p l o y e d as a h a i r d r e s s e r f o r t h e l a s t 15 y e a r s 

o f t h e m a r r i a g e and t h a t t h e h u s b a n d had w o r k e d t h e t h i r d 

s h i f t as an h o u r l y employee a t N a v i s t a r D i e s e l o f Alabama f o r 

t h e l a s t 5 y e a r s o f t h e m a r r i a g e . Two y e a r s b e f o r e t h e y 

s e p a r a t e d , t h e p a r t i e s p u r c h a s e d a 1 0 0 - y e a r - o l d h i s t o r i c 

b u i l d i n g i n A n d e r s o n . The w i f e ' s b e a u t y s a l o n , known as 

" A n d e r s o n F a m i l y H a i r C a r e , " was l o c a t e d i n one room o f t h e 

h i s t o r i c b u i l d i n g ; t h e o t h e r rooms i n t h e b u i l d i n g were 
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d e s i g n a t e d as " C o u n t r y P o r c h A n t i q u e s " and were u s e d t o 

d i s p l a y a n t i q u e f u r n i t u r e and f u r n i s h i n g s f o r s a l e . The 

p r e m i s e s a l s o i n c l u d e d a d e t a c h e d g a r a g e and a g a r a g e 

a p a r t m e n t i n w h i c h t h e p a r t i e s ' a d u l t son l i v e d . 

The p a r t i e s j o i n t l y owned t h e a n t i q u e s t o r e ; t h e w i f e was 

t h e s o l e owner o f t h e b e a u t y s a l o n . The p a r t i e s m a i n t a i n e d a 

j o i n t c h e c k i n g a c c o u n t f o r h o u s e h o l d e x p e n s e s ; t h e y had 

s e p a r a t e c h e c k i n g a c c o u n t s and s e p a r a t e c a s h r e g i s t e r s f o r 

e a c h b u s i n e s s . The w i f e p a i d o v e r h e a d e x p e n s e s o f $800 p e r 

month f o r t h e b e a u t y s a l o n and c o n t r i b u t e d $200 p e r week 

t o w a r d t h e o v e r h e a d e x p e n s e s o f t h e a n t i q u e s t o r e . The 

w i f e ' s n e t income f r o m t h e b e a u t y s a l o n was a p p r o x i m a t e l y $400 

p e r month, o f w h i c h , she s a i d , she had r e c e i v e d $40 t o $60 p e r 

week i n c a s h payments and t h e r e m a i n d e r i n c h e c k s f r o m h e r 

c u s t o m e r s . She t e s t i f i e d t h a t she had a l w a y s d e p o s i t e d 

c u s t o m e r s ' c h e c k s i n h e r c h e c k i n g a c c o u n t ; she had n o t , 

however, d e p o s i t e d t h e c a s h payments b u t had u s e d them t o pay 

f o r i n c i d e n t a l e x p e n s e s . The e v i d e n c e i n d i c a t e d t h a t t h e 

h u s b a n d ' s n e t income i n 2008 was a p p r o x i m a t e l y $60,000. 
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F o l l o w i n g t h e h e a r i n g , t h e t r i a l c o u r t e n t e r e d a p e n d e n t e 

l i t e o r d e r r e q u i r i n g t h e h u s b a n d t o pay a l l f a m i l y 

i n d e b t e d n e s s t h a t he had p r e v i o u s l y been p a y i n g ; o r d e r i n g t h e 

h u s b a n d t o pay t h e w i f e $500 p e r month i n s p o u s a l s u p p o r t "due 

t o t h e d i s p a r i t y i n income o f t h e p a r t i e s " ; a w a r d i n g t h e 

h u s b a n d t e m p o r a r y p o s s e s s i o n o f t h e m a r i t a l home; p r o h i b i t i n g 

e a c h p a r t y f r o m h a r a s s i n g o r i n t i m i d a t i n g t h e o t h e r ; o r d e r i n g 

t h a t t h e a n t i q u e s t o r e be c l o s e d ; and p r o h i b i t i n g t h e p a r t i e s 

f r o m s e l l i n g , r e m o v i n g , t r a n s f e r r i n g , o r c o n c e a l i n g t h e 

s t o r e ' s i n v e n t o r y and a s s e t s . A f t e r t h e e n t r y o f t h e p e n d e n t e 

l i t e o r d e r , t h e w i f e moved h e r b e a u t y s a l o n t o a d i f f e r e n t 

l o c a t i o n f o r w h i c h she p a i d r e n t o f $250 p e r month. 

I n J a n u a r y 2010, t h e h u s b a n d moved t o t e r m i n a t e h i s 

p e n d e n t e l i t e a l i m o n y o b l i g a t i o n , a l l e g i n g t h a t he had 

e x p e r i e n c e d a s i g n i f i c a n t r e d u c t i o n i n income as a c o n s e q u e n c e 

o f h i s e m p l o y e r ' s h a v i n g l o s t c o n t r a c t s . The h u s b a n d a s s e r t e d 

t h a t he was no l o n g e r r e c e i v i n g o v e r t i m e o r b o n u s e s and t h a t 

h i s g r o s s a n n u a l wages were $47,985.60 ( r e s u l t i n g , he s a i d , i n 

a n e t m o n t h l y income o f $3,460.63, w h i c h income d i d n o t a l l o w 

him t o meet h i s m o n t h l y e x p e n s e s o f $ 4 , 3 2 7 . 5 6 ) . I n M a r c h 

2010, t h e w i f e moved t h e t r i a l c o u r t t o f i n d t h e h u s b a n d i n 
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c o n t e m p t f o r v i o l a t i n g t h a t p o r t i o n o f t h e p e n d e n t e l i t e o r d e r 

t h a t e n j o i n e d t h e p a r t i e s f r o m h a r a s s i n g , t h r e a t e n i n g , o r 

i n t i m i d a t i n g e a c h o t h e r . The w i f e a t t a c h e d t o h e r m o t i o n a 

l e t t e r a l l e g e d l y w r i t t e n t o h e r by t h e h u s b a n d , i n w h i c h t h e 

h u s b a n d c a l l e d h e r a " w h i t e t r a s h whore" and s u g g e s t e d t h a t 

she commit s u i c i d e . I n May 2010, t h e w i f e moved t h e t r i a l 

c o u r t t o p l a c e i n e s c r o w $24,000, t h e e x i s t i n g c a s h v a l u e o f 

t h e p a r t i e s ' l i f e - i n s u r a n c e p o l i c i e s t h a t t h e h u s b a n d h a d 

o b t a i n e d f r o m T e n n e s s e e F a r m e r ' s I n s u r a n c e Company. The t r i a l 

c o u r t d e f e r r e d r u l i n g on t h e t h r e e m o t i o n s . 

The c a s e was t r i e d o v e r two days i n November 2 0 1 0 . A t 

t h a t t i m e , t h e h u s b a n d was 50 y e a r s o l d and t h e w i f e was 45 

y e a r s o l d . The w i f e t e s t i f i e d t h a t she had l e f t t h e m a r i t a l 

r e s i d e n c e i n A u g u s t 2009, f o l l o w i n g an argument w i t h t h e 

h u s b a n d d u r i n g w h i c h he had a c c u s e d h e r o f a d u l t e r y , had 

l i f t e d t h e m a t t r e s s on w h i c h she was s l e e p i n g , and had 

"dumped" h e r on t h e f l o o r . The w i f e s t a t e d t h a t she had been 

a f r a i d o f t h e h u s b a n d and had c l i m b e d o u t t h e bedroom window 

t o e s c a p e f r o m h i m . 

A f t e r t h e p a r t i e s ' s e p a r a t i o n , t h e w i f e l i v e d w i t h h e r 

s i s t e r and b r o t h e r - i n - l a w , who r e s i d e d on t h e s t r e e t where t h e 
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m a r i t a l r e s i d e n c e was l o c a t e d . Between t h e s i s t e r ' s house and 

t h e m a r i t a l r e s i d e n c e was a l o t on w h i c h a m o b i l e home had 

been p l a c e d . The h u s b a n d t e s t i f i e d t h a t , d u r i n g t h e s i x - m o n t h 

p e r i o d p r e c e d i n g t h e p a r t i e s ' s e p a r a t i o n , t h e w i f e h a d s p e n t 

v i r t u a l l y e v e r y weekend n i g h t away f r o m home and, he 

c o n c l u d e d , was h a v i n g an a f f a i r w i t h t h e man who l i v e d i n t h e 

m o b i l e home on t h e l o t b e t w e e n t h e m a r i t a l r e s i d e n c e and t h e 

r e s i d e n c e o f t h e w i f e ' s s i s t e r . The w i f e d e n i e d t h a t she h a d 

been h a v i n g an a f f a i r . She s t a t e d t h a t when she h a d s p e n t t h e 

n i g h t away f r o m home she h a d been w i t h h e r f e m a l e c o u s i n , a 

g r a p h i c a r t i s t i n F l o r e n c e , w o r k i n g on a s c r a p b o o k f o r t h e 

p a r t i e s ' g r a n d d a u g h t e r . A c c o r d i n g t o t h e w i f e , she and h e r 

c o u s i n h a d bee n e n g a g e d i n " s c r a p b o o k i n g " u n t i l l a t e a t n i g h t , 

and t h e w i f e h a d someti m e s d e c i d e d t o s p e n d t h e n i g h t w i t h h e r 

c o u s i n i n F l o r e n c e r a t h e r t h a n d r i v e b a c k t o A n d e r s o n i n t h e 

e a r l y h o u r s o f t h e m o r n i n g . The w i f e t e s t i f i e d t h a t t h e 

h u s b a n d was j e a l o u s and p o s s e s s i v e , t h a t he d i d n o t l i k e t h e 

f a c t t h a t she e n j o y e d s p e n d i n g t i m e w i t h anyone o t h e r t h a n 

him, and t h a t he h a d o f t e n h i d d e n h e r k e y s so t h a t she c o u l d 

n o t l e a v e t h e m a r i t a l home. 
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The e v i d e n c e e s t a b l i s h e d t h a t t h e p a r t i e s h a d p u r c h a s e d 

t h e h i s t o r i c b u i l d i n g i n w h i c h t h e a n t i q u e s t o r e was l o c a t e d 

f o r $105, 000, t h a t t h e y h a d made a $25, 000 down payment on 

t h a t p u r c h a s e , and t h a t t h e b u i l d i n g was enc u m b e r e d b y 

m o r t g a g e i n d e b t e d n e s s o f $74,000. The w i f e t e s t i f i e d t h a t t h e 

down payment h a d come f r o m t h e p a r t i e s ' j o i n t c h e c k i n g 

a c c o u n t . The h u s b a n d i n s i s t e d t h a t he a l o n e h a d p r o v i d e d t h e 

f u n d s f o r t h e down p a y m e n t ; he s a i d t h e f u n d s h a d come f r o m 

t h e s a l e o f s t o c k t h a t h a d bee n a g i f t f r o m h i s m o t h e r i n 

1995. The p a r t i e s a g r e e d t h a t t h e h i s t o r i c b u i l d i n g was s t i l l 

v a l u e d a t $105,000 a t t h e t i m e o f t r i a l . They a l s o a g r e e d 

t h a t t h e m a r i t a l home was w o r t h $147,500 and was s u b j e c t t o a 

d e b t f r o m a $30,000 h o m e - e q u i t y l i n e o f c r e d i t . The h u s b a n d 

a c k n o w l e d g e d t h a t , d u r i n g t h e p e n d e n c y o f t h e a c t i o n and 

w i t h o u t t h e w i f e ' s k n o w l e d g e o r c o n s e n t , he h a d o b t a i n e d b o t h 

t h e h o m e - e q u i t y l i n e o f c r e d i t on t h e m a r i t a l r e s i d e n c e 1 and 

t h e e x i s t i n g c a s h v a l u e o f t h e p a r t i e s ' l i f e - i n s u r a n c e 

p o l i c i e s . The h u s b a n d t e s t i f i e d t h a t he h a d u s e d t h o s e f u n d s 

t o p a y o f f t h e e x i s t i n g m o r t g a g e i n d e b t e d n e s s on t h e m a r i t a l 

1The w i f e a c k n o w l e d g e d t h a t she h a d s i g n e d "some p a p e r s " 
r e l a t i n g t o t h e m a r i t a l r e s i d e n c e , b u t , she s a i d , t h e h u s b a n d 
h a d t o l d h e r t h a t she was s i g n i n g a t e r m i t e bond. 
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r e s i d e n c e , t o p ay o f f t h e i n d e b t e d n e s s on h i s t r u c k , t o pay 

o t h e r b i l l s , a nd t o p u r c h a s e a " f o u r - w h e e l e r . " 

The w i f e t e s t i f i e d t h a t she had w o r k e d l o n g e r h o u r s and 

e a r n e d more income i n 2010 a f t e r t h e p a r t i e s had s e p a r a t e d . 

The p a r t i e s ' j o i n t f e d e r a l i n c o m e - t a x r e t u r n f o r 2008 

r e f l e c t e d t h a t t h e w i f e ' s b e a u t y s a l o n had g r o s s r e c e i p t s o f 

$14,891. The w i f e ' s i n d i v i d u a l f e d e r a l i n c o m e - t a x r e t u r n f o r 

2009, however, r e f l e c t e d t h a t t h e b e a u t y s a l o n had g r o s s 

r e c e i p t s o f $25,312. The w i f e t e s t i f i e d t h a t she was 

c u r r e n t l y e a r n i n g a g r o s s income o f a p p r o x i m a t e l y $2,380 p e r 

month, f r o m w h i c h she p a i d $850 p e r month i n b u s i n e s s 

e x p e n s e s . She s u b m i t t e d no e v i d e n c e o f h e r p e r s o n a l l i v i n g 

e x p e n s e s . 

The h u s b a n d t e s t i f i e d t h a t , a f t e r t h e p a r t i e s ' 

s e p a r a t i o n , he had r e a l i z e d t h a t t h e w i f e had been 

u n d e r r e p o r t i n g h e r income s i n c e 2007. He e x p l a i n e d t h a t he 

had o b t a i n e d t h e w i f e ' s b e a u t y - s a l o n a p p o i n t m e n t b o o k f o r 

2 0 0 7 ; t h a t he had compared t h e a p p o i n t m e n t s w i t h t h e w i f e ' s 

p r i c e l i s t f o r v a r i o u s s e r v i c e s o f f e r e d by t h e s a l o n ( w h i c h 

i n f o r m a t i o n he had o b t a i n e d i n d i s c o v e r y , e.g., $10 f o r a 

man's h a i r c u t , $12 f o r a woman's h a i r c u t , $35 f o r " c o l o r , " and 
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$75 f o r " f o i l s " ) ; and t h a t he had a s s i g n e d a v a l u e f o r e a c h o f 

th e w i f e ' s a p p o i n t m e n t s i n 2007. The h u s b a n d t e s t i f i e d t h a t 

t h e g r a n d t o t a l o f g r o s s r e c e i p t s t h a t t h e w i f e w o u l d have 

r e c e i v e d i n 2007 b a s e d on h e r a p p o i n t m e n t b o o k was $49,093. 

B a s e d upon t h e w i f e ' s t e s t i m o n y t h a t she had e a r n e d more i n 

2009 t h a n she had e a r n e d i n e i t h e r 2007 o r 2008, t h e h u s b a n d 

c o n c l u d e d t h a t t h e w i f e was c u r r e n t l y e a r n i n g more t h a n he was 

e a r n i n g and t h a t she was, t h e r e f o r e , n o t e n t i t l e d t o a l i m o n y . 

When t h e hu s b a n d ' s c o u n s e l moved t o a d m i t t h e a p p o i n t m e n t 

b o o k and t h e hu s b a n d ' s n o t a t i o n s i n t o e v i d e n c e , t h e w i f e ' s 

c o u n s e l o b j e c t e d on t h e g r o u n d t h a t t h e hu s b a n d ' s 

e x t r a p o l a t i o n s were s p e c u l a t i v e : 

"We d o n ' t have a p r o b l e m w i t h t h e book. The book 
s p e a k s f o r i t s e l f , b u t [ i t ] d o e s n ' t t e l l you t h e 
s e r v i c e s r e n d e r e d o r what was a c t u a l l y done o r who 
even showed u p . " 

The t r i a l c o u r t t h e n p o s e d a q u e s t i o n t o t h e h u s b a n d : 

"THE COURT: L e t me a s k t h i s q u e s t i o n o f t h e 
w i t n e s s . I n o t h e r w o r d s , I'm l o o k i n g a t May t h e 3 r d , 
T h u r s d a y , and I'm s e e i n g a t 9:00 [ C u s t o m e r A ] i s 
co m i n g i n . A t 9:30, [ C u s t o m e r B ] i s c o m i n g i n . How 
do we know how much money [ C u s t o m e r A and B ] s p e n t ? 
... I n o t h e r w o r d s , how do you know what s e r v i c e 
[ C u s t o m e r A ] was r e n d e r e d ? " 

The f o l l o w i n g t h e n o c c u r r e d : 
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"THE WITNESS: I f [ C u s t o m e r A] was a r e g u l a r 
c u s t o m e r , ... you w o u l d go b a c k u n t i l you w o u l d f i n d 
what [ t h e w i f e ] h a d done f o r [ C u s t o m e r A i n t h e 
p a s t ] , b e c a u s e a l o t o f i t , she h a d r e g u l a r 
c u s t o m e r s come e v e r y F r i d a y o r e v e r y o t h e r F r i d a y o r 
e v e r y Wednesday, e v e r y o t h e r Wednesday. 

"THE COURT: So what I h e a r you t o be s a y i n g i s you 
h ave gone b a c k on [ C u s t o m e r A] and you have f o u n d a t 
some p o i n t i n t i m e ... some [ d e s c r i p t i o n ] o f what 
[ t h e w i f e ] d i d f o r [ C u s t o m e r A] and y o u ' r e 
e x t r a p o l a t i n g t h a t t o d e t e r m i n e t h a t [ C u s t o m e r A] 
g o t t h a t e x a c t s e r v i c e e v e r y t i m e ? 

"THE WITNESS: R i g h t . " 

The h u s b a n d a l s o t o o k i s s u e w i t h t h e w i f e ' s t e s t i m o n y 

t h a t , i n a d d i t i o n t o payments by c h e c k f r o m h e r c u s t o m e r s , she 

h a d a l s o r e g u l a r l y r e c e i v e d b e t w e e n $40 and $60 p e r week i n 

c a s h p a y m e n t s . The h u s b a n d t e s t i f i e d , w i t h o u t any s u p p o r t i n g 

d o c u m e n t a t i o n , t h a t t h e w i f e h a d a c t u a l l y r e c e i v e d o v e r $150 

p e r week i n c a s h p a y m e n t s . When a s k e d b y t h e w i f e ' s c o u n s e l 

w h e t h e r , a f t e r h a v i n g come t o t h e r e a l i z a t i o n t h a t t h e 

p a r t i e s ' i n c o m e s h a d b e e n u n d e r r e p o r t e d on t h e i r j o i n t r e t u r n s 

i n 2007 and 2008, t h e h u s b a n d h a d s o u g h t t o f i l e amended t a x 

r e t u r n s , t h e h u s b a n d a n s w e r e d i n t h e n e g a t i v e , s t a t i n g t h a t 

t h e w i f e h a d g i v e n h i m " t h e numbers" f o r h e r b u s i n e s s and t h a t 

he h a d r e p o r t e d t h o s e numbers t o t h e p a r t i e s ' a c c o u n t a n t , b u t 

t h a t he d i d n o t know a n y t h i n g a b o u t t h e w i f e ' s b u s i n e s s . 
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The h u s b a n d ' s f e d e r a l i n c o m e - t a x r e t u r n s r e f l e c t g r o s s 

i n come f o r h i m i n t h e f o l l o w i n g amounts: $60,817 i n 2 0 0 7 ; 

$63,003 i n 2008; and $68,917 i n 2009. The h u s b a n d s u b m i t t e d 

a p a y s t u b f r o m h i s e m p l o y e r t h a t r e f l e c t e d y e a r - t o - d a t e g r o s s 

p a y as o f O c t o b e r 31, 2010, o f $46,226, o r g r o s s m o n t h l y 

income o f $4,622 ( w h i c h amount, he s a i d , was e q u i v a l e n t t o a 

n e t m o n t h l y income o f $3,460.63, a n d r e p r e s e n t e d a r e d u c t i o n 

i n n e t income o f $1,200 p e r month f r o m t h e p r e v i o u s y e a r ) . 

The h u s b a n d s t a t e d t h a t h i s m o n t h l y e x p e n s e s t o t a l e d 

a p p r o x i m a t e l y $4,327.56, w h i c h i n c l u d e d t h e f o l l o w i n g : $900 

f o r f o o d ; a p p r o x i m a t e l y $697 f o r t h e m o r t g a g e payment on t h e 

h i s t o r i c b u i l d i n g ; $600 f o r payments t o "Wal-mart"; $500 f o r 

p e r i o d i c a l i m o n y ; $93 f o r t h e h o m e - e q u i t y l i n e o f c r e d i t f o r 

t h e m a r i t a l r e s i d e n c e ; a n d payments on t h r e e c r e d i t c a r d s , and 

f o r u t i l i t i e s , s a t e l l i t e t e l e v i s i o n , i n s u r a n c e , and p e s t 

c o n t r o l . When q u e s t i o n e d a b o u t t h e " f o o d " e x p e n s e , t h e 

h u s b a n d e x p l a i n e d t h a t he d i d n o t c o o k a n d t h a t he a t e o u t 

t h r e e m e a l s a day, s e v e n d a y s a week. When a s k e d a b o u t t h e 

"Wal-mart" e x p e n s e , t h e h u s b a n d s t a t e d t h a t he h a d b o u g h t 

" w h a t e v e r [he] n e e d [ e d ] " a t t h a t s t o r e . 
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E a c h p a r t y a c c u s e d t h e o t h e r o f r e m o v i n g i n v e n t o r y f r o m 

t h e a n t i q u e s t o r e and d i s p o s i n g o f i t . The w i f e s t a t e d t h a t 

she h a d t a k e n p h o t o g r a p h s o f t h e c o n t e n t s o f t h e s t o r e b e f o r e 

t h e p e n d e n t e l i t e o r d e r h a d b e e n e n t e r e d i n O c t o b e r 2009 and 

t h a t she h a d compared t h o s e p h o t o g r a p h s w i t h t h e i n v e n t o r y 

t h a t r e m a i n e d a t t h e t i m e o f t r i a l . She c o n c l u d e d t h a t t h e 

h u s b a n d h a d d i s p o s e d o f a p p r o x i m a t e l y $20,000 w o r t h o f 

i n v e n t o r y . The h u s b a n d a c k n o w l e d g e d t h a t he h a d s o l d s e v e r a l 

i t e m s o f i n v e n t o r y t o pay b i l l s , b u t , he s a i d , he h a d s e e n t h e 

w i f e l o a d i n g a t r u c k w i t h f u r n i t u r e f r o m t h e a n t i q u e s t o r e 

b e f o r e she h a d f i l e d h e r d i v o r c e c o m p l a i n t . 

The t r i a l c o u r t d i v o r c e d t h e p a r t i e s on t h e g r o u n d o f 

i n c o m p a t i b i l i t y and d i v i d e d t h e p a r t i e s ' a s s e t s and 

l i a b i l i t i e s as f o l l o w s . The w i f e was a w a r d e d t h e m a r i t a l 

r e s i d e n c e and o r d e r e d t o pay t h e $30,000 i n d e b t e d n e s s 

a s s o c i a t e d t h e r e w i t h ; t h e h u s b a n d was a w a r d e d t h e h i s t o r i c 

b u i l d i n g i n w h i c h t h e p a r t i e s h a d o p e r a t e d t h e i r b u s i n e s s e s 

and o r d e r e d e i t h e r t o pay t h e $74,000 m o r t g a g e i n d e b t e d n e s s 

t h e r e o n , t o r e f i n a n c e t h e m o r t g a g e i n h i s own name w i t h i n 45 

d a y s , o r t o s e l l t h e p r o p e r t y . The h u s b a n d was a w a r d e d t h e 

i n v e n t o r y o f t h e a n t i q u e s t o r e v a l u e d a t $53,154, and t h e w i f e 
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was a w a r d e d an i n t e r e s t t h e r e i n ; t h e h u s b a n d was o r d e r e d t o 

pay t h e w i f e $20,000 f o r h e r s h a r e o f t h e e q u i t y i n t h e 

i n v e n t o r y . The w i f e was a w a r d e d $18,364, r e p r e s e n t i n g h a l f 

t h e v a l u e o f t h e h u s b a n d ' s T. Rowe P r i c e r e t i r e m e n t a c c o u n t ; 

t h e h u s b a n d was a w a r d e d a s e p a r a t e i n v e s t m e n t a c c o u n t 

c o n t a i n i n g $23,126.32; a n d t h e w i f e was a w a r d e d h e r Morgan 

S t a n l e y i n v e s t m e n t a c c o u n t c o n t a i n i n g $10,603. The w i f e was 

aw a r d e d t h e v e h i c l e i n h e r p o s s e s s i o n ; t h e h u s b a n d was a w a r d e d 

t h e t h r e e v e h i c l e s i n h i s p o s s e s s i o n and made r e s p o n s i b l e f o r 

any i n d e b t e d n e s s t h e r e o n . The h u s b a n d was o r d e r e d t o p ay t h e 

$900 b a l a n c e on t h e p a r t i e s ' Sam's C l u b c r e d i t c a r d , w h i c h he 

h a d u s e d t o p u r c h a s e a c o m p u t e r , a p r i n t e r , a n d a f a x m a c h i n e 

f o r h i m s e l f . He was a l s o o r d e r e d t o p a y t h e $2,000 b a l a n c e on 

t h e p a r t i e s ' D i s c o v e r c r e d i t c a r d t h a t he a l o n e h a d been u s i n g 

f o r t h e p a s t few y e a r s and f o r w h i c h he h a d bee n m a k i n g o n l y 

t h e minimum p a y m e n t s . The t r i a l c o u r t a l s o o r d e r e d t h e 

h u s b a n d t o pay t h e w i f e $500 p e r month i n p e r i o d i c a l i m o n y and 

t o c o n t i n u e t h e w i f e ' s m e d i c a l and h e a l t h - i n s u r a n c e c o v e r a g e 

f o r t h e t i m e a l l o w e d by t h e C o n s o l i d a t e d Omnibus B u d g e t 

R e c o n c i l i a t i o n A c t , 29 U.S.C. §§ 1161-1169. 

S t a n d a r d o f R e v i e w 
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"When t h e t r i a l c o u r t f a s h i o n s a p r o p e r t y d i v i s i o n 
f o l l o w i n g t h e p r e s e n t a t i o n o f o r e t e n u s e v i d e n c e , 
i t s j u d g m e n t as t o t h a t e v i d e n c e i s p r e s u m e d c o r r e c t 
on a p p e a l and w i l l n o t be r e v e r s e d a b s e n t a s h o w i n g 
t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n o r t h a t 
i t s d e c i s i o n i s p l a i n l y and p a l p a b l y wrong. R o b e r t s  
v. R o b e r t s , 802 So. 2d 230, 235 ( A l a . C i v . App. 
2 0 0 1 ) ; P a r r i s h v. P a r r i s h , 617 So. 2d 1036, 1038 
( A l a . C i v . App. 1 9 9 3 ) ; and H a l l v. Mazzone, 486 So. 
2d 408, 410 ( A l a . 1 9 8 6 ) . A p r o p e r t y d i v i s i o n i s 
r e q u i r e d t o be e q u i t a b l e , n o t e q u a l , and a 
d e t e r m i n a t i o n o f what i s e q u i t a b l e r e s t s w i t h i n t h e 
b r o a d d i s c r e t i o n o f t h e t r i a l c o u r t . P a r r i s h , 617 
So. 2d a t 1038. I n f a s h i o n i n g a p r o p e r t y d i v i s i o n 
and an a w a r d o f a l i m o n y , t h e t r i a l c o u r t must 
c o n s i d e r f a c t o r s s u c h as t h e e a r n i n g c a p a c i t i e s o f 
t h e p a r t i e s ; t h e i r f u t u r e p r o s p e c t s ; t h e i r a g e s , 
h e a l t h , and s t a t i o n i n l i f e ; t h e l e n g t h o f t h e 
p a r t i e s ' m a r r i a g e ; and t h e s o u r c e , v a l u e , and t y p e 
o f m a r i t a l p r o p e r t y . R o b i n s o n v. R o b i n s o n , 795 So. 
2d 729, 734 ( A l a . C i v . App. 2 0 0 1 ) . '[W]e n o t e t h a t 
t h e r e i s no r i g i d s t a n d a r d o r m a t h e m a t i c a l f o r m u l a 
on w h i c h a t r i a l c o u r t must b a s e i t s d e t e r m i n a t i o n 
o f a l i m o n y and t h e d i v i s i o n o f m a r i t a l a s s e t s . ' 
Yohey v. Yohey, 890 So. 2d 160, 164 ( A l a . C i v . App. 
2 0 0 4 ) . " 

S t o n e v. S t o n e , 26 So. 3d 1232, 1236 ( A l a . C i v . App. 2 0 0 9 ) . 

I . P e r i o d i c A l i m o n y 

The h u s b a n d a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n a w a r d i n g 

t h e w i f e p e r i o d i c a l i m o n y b e c a u s e , he s a y s , t h e w i f e was s e l f -

s u p p o r t i n g and e a r n i n g a g r e a t e r i ncome t h a n he was e a r n i n g a t 

t h e t i m e o f t r i a l . I n t h e a l t e r n a t i v e , he c o n t e n d s t h a t t h e 

e v i d e n c e e s t a b l i s h e d t h a t he d i d n o t have t h e f i n a n c i a l 

a b i l i t y t o p a y t h e w i f e p e r i o d i c a l i m o n y . 
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The t r i a l c o u r t was f r e e t o a c c o r d l i t t l e o r no w e i g h t t o 

t h e h u s b a n d ' s a s s e s s m e n t o f t h e w i f e ' s income b a s e d on h i s 

e x t r a p o l a t i o n s f r o m h e r s a l o n a p p o i n t m e n t book. The c o u r t was 

a l s o a u t h o r i z e d t o f i n d t h a t some o f t h e h u s b a n d ' s m o n t h l y 

l i v i n g e x p e n s e s were, i f n o t u n b e l i e v a b l e , a t l e a s t 

i m p r o v i d e n t and i l l - a d v i s e d u n d e r t h e c i r c u m s t a n c e s . 

" ' " I t was w i t h i n t h e p r o v i n c e o f t h e t r i a l c o u r t t o 
c o n s i d e r t h e c r e d i b i l i t y o f t h e w i t n e s s e s , t o draw 
r e a s o n a b l e i n f e r e n c e s f r o m t h e i r t e s t i m o n y and f r o m 
t h e d o c u m e n t a r y e v i d e n c e i n t r o d u c e d a t t r i a l , a nd t o 
a s s i g n s u c h w e i g h t t o v a r i o u s a s p e c t s o f t h e 
e v i d e n c e as i t r e a s o n a b l y may h a v e deemed 
a p p r o p r i a t e I n o r d e r t o r e v e r s e t h e t r i a l c o u r t 
... , we w o u l d h a v e t o make o u r own c r e d i b i l i t y 
d e t e r m i n a t i o n s and we w o u l d h a v e t o r e w e i g h t h e 
e v i d e n c e , n e i t h e r o f w h i c h we a r e a l l o w e d t o d o."'" 

F a e l l a c i v. F a e l l a c i , [Ms. 2100752, May 4, 2012] So. 3d 

, ( A l a . C i v . App. 2012) ( q u o t i n g V e s t l a k e Cmtys. P r o p . 

Owners' A s s ' n v. Moon, 86 So. 3d 359, 367 ( A l a . C i v . App. 

2 0 1 1 ) , q u o t i n g i n t u r n M i l l e r v. A s s o c i a t e d G u l f L a n d C o r p . , 

941 So. 2d 982, 990 ( A l a . C i v . App. 2 0 0 5 ) ) . The t r i a l c o u r t 

was p r e s e n t e d w i t h e v i d e n c e i n d i c a t i n g t h a t , e v e n a f t e r t h e 

h u s b a n d ' s r e d u c t i o n i n pa y , h i s m o n t h l y g r o s s income o f $4,622 

was a l m o s t t w i c e t h e w i f e ' s m o n t h l y g r o s s income o f $2,380 -¬

an amount f r o m w h i c h , t h e w i f e s a i d , she p a i d $850 p e r month 

i n b u s i n e s s e x p e n s e s . N o t a b l y , t h e w i f e d i d n o t p r e s e n t any 
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e v i d e n c e o f h e r p e r s o n a l l i v i n g e x p e n s e s , p e r h a p s b e c a u s e she 

h a d been l i v i n g w i t h h e r s i s t e r d u r i n g t h e p e n d e n c y o f t h e 

d i v o r c e a c t i o n . N e v e r t h e l e s s , t h e t r i a l c o u r t h e a r d e v i d e n c e 

f r o m w h i c h i t c o u l d r e a s o n a b l y h a v e d e t e r m i n e d t h a t , once t h e 

w i f e began t o l i v e i n t h e m a r i t a l r e s i d e n c e a g a i n a f t e r t h e 

d i v o r c e , she w o u l d n o t be a b l e t o p a y c u s t o m a r y l i v i n g 

e x p e n s e s on t h e i ncome she was e a r n i n g . 

I I . D i v i s i o n o f M a r i t a l A s s e t s and L i a b i l i t i e s 

The h u s b a n d c o n t e n d s t h a t t h e t r i a l c o u r t ' s p r o p e r t y 

d i v i s i o n i s i n e q u i t a b l e b e c a u s e , he s a y s , t h e w i f e was a w a r d e d 

a d i s p r o p o r t i o n a t e s h a r e o f t h e a s s e t s t h a t were s u b j e c t t o 

d i v i s i o n . He c o n t e n d s t h a t t h e w i f e ' s s h a r e was a p p r o x i m a t e l y 

75% and t h a t h i s s h a r e was a p p r o x i m a t e l y 25%. 

We c a n n o t s a y t h a t t h e p r o p e r t y d i v i s i o n i s i n e q u i t a b l e . 

E a c h p a r t y was a w a r d e d one r e a l - p r o p e r t y a s s e t and was 

a l l o c a t e d i t s a s s o c i a t e d i n d e b t e d n e s s . E a c h p a r t y was a w a r d e d 

one i n v e s t m e n t a c c o u n t ; t h e w i f e was a w a r d e d h a l f o f t h e 

h u s b a n d ' s r e t i r e m e n t a c c o u n t . E a c h p a r t y was a w a r d e d t h e 

v e h i c l e s i n h i s o r h e r p o s s e s s i o n . The h u s b a n d was o r d e r e d t o 

p a y c r e d i t - c a r d d e b t s f o r p u r c h a s e s he a l o n e h a d made. The 

w i f e r e q u e s t e d t h a t t h e h u s b a n d be a w a r d e d a l l t h e i n v e n t o r y 
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o f t h e a n t i q u e s t o r e , b u t t h a t s h e , as a j o i n t owner o f t h e 

s t o r e , be a w a r d e d h a l f t h e v a l u e o f t h e i n v e n t o r y . The t r i a l 

c o u r t a w a r d e d h e r $20,000 ( l e s s t h a n h a l f o f $53,154, t h e 

v a l u e o f t h e i n v e n t o r y ) , t h u s i m p l i c i t l y c r e d i t i n g h e r 

t e s t i m o n y t h a t t h e h u s b a n d h a d d i s p o s e d o f i n v e n t o r y w o r t h 

$20,000 a f t e r t h e p e n d e n t e l i t e o r d e r p r o h i b i t i n g t h e 

d i s s i p a t i o n o f a s s e t s . 

The t r i a l c o u r t was p r e s e n t e d w i t h e v i d e n c e i n d i c a t i n g 

t h a t t h e h u s b a n d ' s c o n d u c t was t h e p r i m a r y r e a s o n f o r t h e 

br e a k d o w n o f t h e m a r r i a g e , and i t was a u t h o r i z e d t o c o n s i d e r 

t h a t e v i d e n c e i n d i v i d i n g t h e p r o p e r t y . "'Even where t h e 

p a r t i e s a r e d i v o r c e d on t h e g r o u n d s o f i n c o m p a t i b i l i t y , t h e 

c o n d u c t o f t h e p a r t i e s a n d f a u l t w i t h r e g a r d t o t h e br e a k d o w n 

o f t h e m a r r i a g e a r e f a c t o r s f o r t h e t r i a l c o u r t t o c o n s i d e r i n 

f a s h i o n i n g i t s p r o p e r t y d i v i s i o n . ' " Ex p a r t e Drummond, 785 

So. 2d 358, 363 ( A l a . 2000) ( q u o t i n g M y r i c k v. M y r i c k , 714 So. 

2d 311, 315 ( A l a . C i v . App. 1 9 9 8 ) ) . The w i f e p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t t h e h u s b a n d h a d bee n o b s e s s i v e a b o u t 

n o t p a y i n g f o r a n y t h i n g t h a t d i d n o t d i r e c t l y b e n e f i t h i m. 

F o r e x a m p l e , when t h e w i f e t e s t i f i e d t h a t s he w a n t e d t h e c o u r t 

t o a w a r d h e r t h e m a r i t a l r e s i d e n c e , she was a s k e d w h e t h e r she 
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was c a p a b l e o f t a k i n g c a r e o f t h e 3 . 2 - a c r e l o t on w h i c h t h e 

r e s i d e n c e was s i t u a t e d . She r e p l i e d t h a t she h a d b e e n t a k i n g 

c a r e o f t h e y a r d f o r 25 y e a r s . The w i f e , an o v a r i a n - c a n c e r 

s u r v i v o r , t e s t i f i e d t h a t t h e h u s b a n d w o u l d n o t c u t t h e g r a s s , 

e ven d u r i n g t h e t i m e t h a t she was u n d e r g o i n g c h e m o t h e r a p y , 

and, f u r t h e r , t h a t he h a d " g r i p e d a b o u t t h e c h e m o t h e r a p y b i l l s 

a n d c a n c e r - s u r g e r y b i l l s . " The w i f e s t a t e d t h a t she h a d a s k e d 

t h e h u s b a n d "who he was g o i n g t o blame h i s p r o b l e m s on when 

[she] was d e a d a n d gone and he s a i d when [she] was d e a d and 

gone he w o u l d n ' t have any more p r o b l e m s . " 

The w i f e t e s t i f i e d t h a t t h e h u s b a n d h a d a l l o w e d h e r t o 

u s e h i s c r e d i t c a r d f o r t h e f a m i l y s h o p p i n g b u t t h a t , when she 

r e t u r n e d f r o m s h o p p i n g , he r o u t i n e l y e x a m i n e d t h e r e c e i p t s and 

m a r k e d t h e i t e m s f o r w h i c h he demanded r e i m b u r s e m e n t f r o m t h e 

w i f e , e v e n de m i n i m i s i t e m s s u c h as d i e t s o d a f o r h e r a n d 

s o c k s f o r t h e p a r t i e s ' s o n . The w i f e t e s t i f i e d t h a t t h e 

h u s b a n d h a d b e e n v i o l e n t i n t h e p a s t and t h a t she was a f r a i d 

o f h i m . The e v i d e n c e was u n d i s p u t e d t h a t , d u r i n g t h e p e n d e n c y 

o f t h e d i v o r c e a c t i o n , t h e h u s b a n d h a d b e e n a r r e s t e d f o r a 

d o m e s t i c - v i o l e n c e o f f e n s e a g a i n s t t h e p a r t i e s ' s o n . 2 

2The son l a t e r d r o p p e d t h e c h a r g e s a g a i n s t t h e h u s b a n d . 
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I I I . Contempt and A t t o r n e y ' s Fee 

The t r i a l c o u r t f o u n d t h e h u s b a n d i n c o n t e m p t o f f o u r 

p r o v i s i o n s o f t h e p e n d e n t e l i t e o r d e r . The d i v o r c e judgment 

s t a t e s : 

" T h i s c o u r t f i n d s t h a t t h e h u s b a n d w i l l f u l l y 
v i o l a t e d s e v e r a l p r o v i s i o n s o f t h e p e n d e n t e l i t e 
o r d e r i s s u e by t h i s c o u r t on O c t o b e r 27, 2009. The 
h u s b a n d v i o l a t e d p r o v i s i o n ( 1 ) o f s a i d o r d e r b y 
e n c l o s i n g a t y p e d and h a n d w r i t t e n l e t t e r w i t h h i s 
F e b r u a r y s p o u s a l s u p p o r t payment i n w h i c h he 
r e p e a t e d l y r e f e r r e d t o t h e w i f e as a ' w h o r e ' and 
e n c o u r a g e d h e r t o commit s u i c i d e . S a i d l e t t e r was 
c l e a r l y i n t e n d e d f o r t h e p u r p o s e [ o f ] h a r a s s i n g , 
t h r e a t e n i n g , and i n t i m i d a t i n g h e r . The h u s b a n d 
v i o l a t e d p r o v i s i o n ( 3 ) o f s a i d o r d e r by s e l l i n g , 
a s s i g n i n g , t r a n s f e r r i n g and r e m o v i n g i t e m s f r o m t h e 
a n t i q u e s t o r e . T h i s c o u r t f u r t h e r f i n d s t h a t t h e 
h u s b a n d v i o l a t [ e d ] p r o v i s i o n ( 5 ) o f s a i d O r d e r by 
r e f u s i n g t o pay t h e u t i l i t y b i l l f o r t h e p r o p e r t y 
l o c a t e d a t 7700 Highway 207 i n A n d e r s o n , A l a b a m a , 
w h i c h was p a r t o f t h e f a m i l y i n d e b t e d n e s s t h a t he 
p r e v i o u s l y p a i d . F i n a l l y , t h i s C o u r t f i n d s t h a t t h e 
h u s b a n d i s i n v i o l a t i o n o f p r o v i s i o n ( 4 ) by h i s 
f a i l u r e t o pay t h e w i f e t h e sum o f $500.00 p e r month 
i n t e m p o r a r y s p o u s a l s u p p o r t f o r t h e month o f 
December 2010. T h e r e f o r e , i t i s O r d e r e d t h a t w i t h i n 
f o r t y - f i v e ( 4 5 ) days a f t e r t h e e n t r y o f t h e f i n a l 
d e c r e e o f d i v o r c e , t h e h u s b a n d s h a l l pay t o t h e w i f e 
t h e sum o f $10,000.00 f o r payment o f t h e s e r v i c e s 
r e n d e r e d by h e r a t t o r n e y i n t h i s c a s e . " 

The h u s b a n d c h a l l e n g e s t h e f i n d i n g o f c o n t e m p t w i t h r e s p e c t t o 

t h e v i o l a t i o n o f p r o v i s i o n ( 4 ) o f t h e p e n d e n t e l i t e o r d e r : 

t h a t he f a i l e d t o pay t h e w i f e t e m p o r a r y s p o u s a l s u p p o r t f o r 

t h e month o f December 2010. He a r g u e s t h a t t h e t r i a l c o u r t 
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h e a r d no e v i d e n c e i n d i c a t i n g t h a t t h e h u s b a n d had n o t p a i d h i s 

December 2010 s u p p o r t o b l i g a t i o n . The h u s b a n d i s c o r r e c t . 

"The d e t e r m i n a t i o n o f w h e t h e r a p a r t y i s i n 
c o n t e m p t o f c o u r t r e s t s e n t i r e l y w i t h i n t h e sound 
d i s c r e t i o n o f t h e t r i a l c o u r t , and, ' " a b s e n t an 
abuse o f t h a t d i s c r e t i o n o r u n l e s s t h e judgment o f 
t h e t r i a l c o u r t i s u n s u p p o r t e d by t h e e v i d e n c e so as 
t o be p l a i n l y and p a l p a b l y wrong, t h i s c o u r t w i l l 
a f f i r m . " ' Gordon v. G o r d o n , 804 So. 2d 241, 243 
( A l a . C i v . App. 2001) ( q u o t i n g S t a c k v. S t a c k , 646 
So. 2d 51, 56 ( A l a . C i v . App. 1 9 9 4 ) ) . " 

M i l l e r v. M i l l e r , 47 So. 3d 262, 264 ( A l a . C i v . App. 2 0 0 9 ) . 

T h i s c a s e was t r i e d on two s e p a r a t e d a t e s , November 16 and 

November 23, 2010. The w i f e t e s t i f i e d on November 16 t h a t t h e 

h u s b a n d was " c u r r e n t " on a l l p e n d e n t e l i t e a l i m o n y p a y m e n t s . 

Between t h a t d a t e and t h e e n t r y o f t h e d i v o r c e judgment on 

J a n u a r y 6, 2011, t h e t r i a l c o u r t h e a r d no f u r t h e r e v i d e n c e 

r e g a r d i n g t h e h u s b a n d ' s payment o f s p o u s a l s u p p o r t . 

T h e r e f o r e , t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e h u s b a n d 

was i n c o n t e m p t o f p r o v i s i o n (4) i s n o t s u p p o r t e d by t h e 

e v i d e n c e o f r e c o r d and i s p l a i n l y and p a l p a b l y wrong. 

C o n c l u s i o n 

The judgment i s a f f i r m e d i n a l l r e s p e c t s e x c e p t one. The 

f i n d i n g t h a t t h e h u s b a n d was i n c o n t e m p t o f p r o v i s i o n (4) o f 

t h e p e n d e n t e l i t e o r d e r i s r e v e r s e d , and t h e c a u s e i s remanded 
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w i t h i n s t r u c t i o n s t o v a c a t e t h a t f i n d i n g o f c o n t e m p t and t o 

d e t e r m i n e w h e t h e r t o amend t h e award o f an a t t o r n e y ' s f e e t o 

t h e w i f e . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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