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A d v a n t a g e R e s o u r c i n g , I n c . ("the e m p l o y e r " ) , a c o r p o r a t e 

e n t i t y f o r m e r l y known as " W i l l s t a f f W o r l d w i d e T e m p o r a r y 



2100716 

S e r v i c e s , I n c . , " 1 s e e k s r e v i e w o f an o r d e r o f t h e M o b i l e 

C i r c u i t C o u r t , e n t e r e d on M a r c h 22, 2011, t h a t a warded m e d i c a l 

and t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s u n d e r t h e Alabama 

W o r k e r s ' C o m p e n s a t i o n A c t , A l a . Code 1975, § 25-5-1 e t s e q . 

("the A c t " ) , t o Hennon H o l l i n g h e a d ("the employee") and 

d i r e c t e d t h e e m p l o y e r t o p e r m i t t h e employee t o u n d e r g o a 

s u r g i c a l p r o c e d u r e . The t r i a l c o u r t a warded t h a t r e l i e f b a s e d 

upon i t s d e t e r m i n a t i o n t h a t a s l i p - a n d - f a l l i n j u r y s u f f e r e d by 

t h e employee on J a n u a r y 21, 2010, w h i c h i n j u r y t h e t r i a l c o u r t 

deemed t o be c o m p e n s a b l e u n d e r t h e A c t b e c a u s e i t was 

s u s t a i n e d w h i l e t h e employee was w a l k i n g f r o m h i s p a r k e d motor 

v e h i c l e i n o r d e r t o e n t e r h i s p l a c e o f work t h a t day b e f o r e 

w o r k i n g h o u r s , had c o n t r i b u t e d t o t h e e m p l o y e e ' s d e v e l o p m e n t 

o f p a i n symptoms i n h i s n eck i n t h e a r e a o f h i s c e r v i c a l 

s p i n e . The employee had o r i g i n a l l y f i l e d a s i n g l e - c o u n t 

c o m p l a i n t i n t h e t r i a l c o u r t s e e k i n g b e n e f i t s f r o m t h e 

e m p l o y e r u n d e r t h e A c t , b u t t h e employee was l a t e r p e r m i t t e d 

t o amend h i s c o m p l a i n t t o a s s e r t a s e p a r a t e t h i r d - p a r t y t o r t 

c l a i m a g a i n s t D & E C o n s t r u c t i o n , L.L.C., t h e e n t i t y t h a t , t h e 

e mployee a l l e g e d , had n e g l i g e n t l y c a u s e d d e b r i s t o r e m a i n on 

t h e walkway t h a t t h e employee was u s i n g when he f e l l ; t h a t 

1The d e f e n d a n t b u s i n e s s e n t i t y named i n t h e o r i g i n a l 
c o m p l a i n t i n t h i s c a s e was " W i l l s t a f f , I n c . , " a name t h a t was 
c l a i m e d by d e f e n s e c o u n s e l t o be a m i s i d e n t i f i c a t i o n . 
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c l a i m r e m a i n s p e n d i n g i n t h e t r i a l c o u r t , a l o n g w i t h t h e i s s u e 

o f t h e e m p l o y e e ' s e n t i t l e m e n t , i f any, t o f u r t h e r b e n e f i t s 

f r o m t h e e m p l o y e r u n d e r t h e A c t . 

The e m p l o y e r , i n i t s b r i e f t o t h i s c o u r t , a s s e r t s t h a t 

a p p e a l and n o t mandamus i s t h e a p p r o p r i a t e mechanism f o r 

s e e k i n g r e v i e w o f t h e t r i a l c o u r t ' s o r d e r , n o t i n g o u r h o l d i n g 

i n B e l c h e r - R o b i n s o n F o u n d r y , LLC v. N a r r , 42 So. 3d 774, 775¬

76 ( A l a . C i v . App. 2 0 1 0 ) , t h a t "when a t r i a l c o u r t ... awards 

m e d i c a l b e n e f i t s and t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s i n 

a d d i t i o n t o d e t e r m i n i n g c o m p e n s a b i l i t y , t h e t r i a l c o u r t has 

r e n d e r e d a f i n a l j u d g m e n t t h a t i s s u s c e p t i b l e t o a p p e l l a t e 

r e v i e w . " However, N a r r i n v o l v e d o n l y a s i n g l e c l a i m u n d e r t h e 

A c t a g a i n s t a s i n g l e d e f e n d a n t , n o t s e p a r a t e c l a i m s a g a i n s t 

s e p a r a t e d e f e n d a n t s as a r e p r e s e n t i n t h i s c a s e . B e c a u s e t h e 

t r i a l c o u r t ' s o r d e r d i d n o t a d j u d i c a t e a l l c l a i m s as t o a l l 

p a r t i e s , see R u l e 5 4 ( b ) , A l a . R. C i v . P., t h e M a r c h 22, 2011, 

o r d e r i s n o t a f i n a l j u d g m e n t t h a t w o u l d s u p p o r t an a p p e a l . 

See Edmonds I n d u s . C o a t i n g s , I n c . v. L o l l e y , 863 So. 2d 1121, 

1122 ( A l a . C i v . App. 2 0 0 3 ) . N e v e r t h e l e s s , b e c a u s e t h e o r d e r 

p r e s e n t e d f o r r e v i e w i n t h i s c a s e c l o s e l y p a r a l l e l s , i n i t s 

l e g a l e f f e c t upon t h e p a r t i e s ' r i g h t s and r e s p o n s i b i l i t i e s , 

t h e o r d e r we r e v i e w e d i n Ex p a r t e Cowabunga, I n c . , 67 So. 3d 

136, 138-39 ( A l a . C i v . App. 2 0 1 1 ) , i n w h i c h we t r e a t e d an 
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a p p e a l as a p e t i t i o n f o r a w r i t o f mandamus, we w i l l c o n s i d e r 

t h e e m p l o y e r ' s a p p e a l i n t h i s c a s e as s e e k i n g a w r i t o f 

mandamus d i r e c t e d t o t h e t r i a l c o u r t t o s e t a s i d e i t s o r d e r o f 

Ma r c h 22, 2011. 

"The s t a n d a r d o f a p p e l l a t e r e v i e w i n w o r k e r s ' 
c o m p e n s a t i o n c a s e s i s g o v e r n e d by § 2 5 - 5 - 8 1 ( e ) , A l a . 
Code 1975, w h i c h p r o v i d e s t h a t , ' [ i ] n r e v i e w i n g p u r e 
f i n d i n g s o f f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t 
s h a l l n o t be r e v e r s e d i f t h a t f i n d i n g i s s u p p o r t e d 
by s u b s t a n t i a l e v i d e n c e . ' ' S u b s t a n t i a l e v i d e n c e ' i s 
' " e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l 
j u d g m e n t can r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e 
f a c t s o u g h t t o be p r o v e d . " ' Ex p a r t e T r i n i t y  
I n d u s . , I n c . , 680 So. 2d 262, 2 68 ( A l a . 1 996) 
( q u o t i n g West v. F o u n d e r s L i f e A s s u r a n c e Co., 547 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) ) . 

"When e v i d e n c e i s p r e s e n t e d o r e t e n u s , i t i s t h e 
d u t y o f t h e t r i a l c o u r t , w h i c h had t h e o p p o r t u n i t y 
t o o b s e r v e t h e w i t n e s s e s and t h e i r demeanors, and 
n o t t h e a p p e l l a t e c o u r t , t o make c r e d i b i l i t y 
d e t e r m i n a t i o n s and t o w e i g h t h e e v i d e n c e p r e s e n t e d . 
B l a c k m a n v. G r a y R i d e r T r u c k L i n e s , I n c . , 716 So. 2d 
698 , 700 ( A l a . C i v . App. 1998 ). The r o l e o f t h e 
a p p e l l a t e c o u r t i s n o t t o r e w e i g h t h e e v i d e n c e b u t 
t o a f f i r m t h e j u d g m e n t o f t h e t r i a l c o u r t i f i t s 
f i n d i n g s a r e r e a s o n a b l y s u p p o r t e d by t h e e v i d e n c e 
and t h e c o r r e c t l e g a l c o n c l u s i o n s have been drawn 
t h e r e f r o m . Ex p a r t e T r i n i t y I n d u s . , 680 So. 2d a t 
2 68-6 9; F r y f o g l e v. S p r i n g h i l l Mem'l Hosp., I n c . , 
742 So. 2d 1255 ( A l a . C i v . App. 1998 ), a f f ' d , 742 
So. 2d 1258 ( A l a . 1 9 9 9 ) . The ' a p p e l l a t e c o u r t must 
v i e w t h e f a c t s i n t h e l i g h t most f a v o r a b l e t o t h e 
f i n d i n g s o f t h e t r i a l c o u r t . ' Ex p a r t e P r o f e s s i o n a l  
Bus. Owners A s s ' n W o r k e r s ' Comp. Fund, 867 So. 2d 
1099, 1102 ( A l a . 2 0 0 3 ) . " 

Ex p a r t e Hayes, 70 So. 3d 1211, 1215 ( A l a . 2 0 1 1 ) . A l t h o u g h a 

p e t i t i o n f o r t h e w r i t o f mandamus and n o t an a p p e a l i s t h e 
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p r o p e r mechanism by w h i c h t h e e m p l o y e r may o b t a i n r e v i e w o f 

t h e M a r c h 22, 2011, o r d e r , t h e s t a n d a r d o f r e v i e w s e t f o r t h i n 

§ 2 5 - 5 - 8 1 ( e ) n o n e t h e l e s s a p p l i e s . See Ex p a r t e C i t y o f  

P r a t t v i l l e , 56 So. 3d 684, 691 ( A l a . C i v . App. 2010) ( a p p l y i n g 

s u b s t a n t i a l - e v i d e n c e s t a n d a r d o f r e v i e w t o f a c t u a l f i n d i n g s 

made i n n o n f i n a l o r d e r e n t e r e d i n w o r k e r s ' c o m p e n s a t i o n a c t i o n 

c o m p e l l i n g an e m p l o y e r t o p r o v i d e m e d i c a l t r e a t m e n t ) . 

" [ F ] o r an i n j u r y t o be c o m p e n s a b l e u n d e r t h e W o r k e r s ' 

C o m p e n s a t i o n A c t , t h e employee must e s t a b l i s h b o t h l e g a l and 

m e d i c a l c a u s a t i o n . " Ex p a r t e M o n c r i e f , 627 So. 2d 385, 388 

( A l a . 1 9 9 3 ) . The e m p l o y e r i n t h i s p r o c e e d i n g c h a l l e n g e s t h e 

t r i a l c o u r t ' s d e t e r m i n a t i o n s as t o b o t h c a u s a t i o n p r o n g s . 

"Whether t h e employment c a u s e d an i n j u r y i s a q u e s t i o n o f f a c t 

t o be r e s o l v e d by t h e t r i a l c o u r t , " F r a n c i s P o w e l l E n t e r s . ,  

I n c . v. A n d rews, 21 So. 3d 726, 732 ( A l a . C i v . App. 2 0 0 9 ) , a 

p r i n c i p l e o f l a w t h a t d i r e c t l y i m p l i c a t e s t h e d e f e r e n t i a l 

s t a n d a r d o f r e v i e w s e t f o r t h by t h e supreme c o u r t i n Hayes. 

The employee was 72 y e a r s o l d on t h e d a t e o f h i s i n j u r y . 

A l t h o u g h t h e e m p l o y e e ' s work e x p e r i e n c e i n c l u d e d l a b o r as a 

b l a c k s m i t h , as a w e l d e r , and, i n h i s y o u t h , as a r o d e o r i d e r , 

t h e employee had more r e c e n t l y w o r k e d f o r R o n n i e D a v i s 

A s s o c i a t e s ("RDA"), a c o n s t r u c t i o n c o n t r a c t o r f o r t h e Alabama 

Power Company, as a d u m p - t r u c k d r i v e r ; however, upon h i s 
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h a v i n g r e a c h e d t h e age o f 70, t h e employee was t o l d t h a t he 

was " t o o o l d t o be c a r r i e d on" RDA's p a y r o l l and i n s u r a n c e and 

t h a t he w o u l d have t o o b t a i n employment t h r o u g h a s t a f f i n g 

company s u c h as t h e e m p l o y e r i n o r d e r t o c o n t i n u e d o i n g t h e 

work he had p r e v i o u s l y been d o i n g . 

On t h e d a t e o f t h e e m p l o y e e ' s i n j u r y , t h e employee 

r e p o r t e d t o h i s c u s t o m a r y p l a c e o f work -- a "shop" l o c a t e d on 

t h e p r e m i s e s o f t h e T h y s s e n - K r u p p i n d u s t r i a l p l a n t -- a t 

a p p r o x i m a t e l y 5:30 a.m., w h i c h was h i s n o r m a l a r r i v a l t i m e , 

and he e n t e r e d t h e shop by u s i n g a walkway e x t e n d i n g f r o m a 

n e a r b y p a r k i n g l o t t o t h e shop (a walkway t h a t , t h e employee 

t e s t i f i e d , " e v e r y b o d y " a t h i s w o r k p l a c e u s e d ) . However, 

b e c a u s e t h e employee had l e f t h i s p o r t a b l e two-way r a d i o u n i t 

i n h i s motor v e h i c l e , he r e t u r n e d t o t h e p a r k i n g l o t t o 

r e t r i e v e i t . As he a g a i n u s e d t h e walkway h e a d i n g t o w a r d t h e 

shop, t h e employee t e s t i f i e d , he p e r c e i v e d " s o m e t h i n g 

h a p p e n [ i n g ] b e h i n d " h i m; t u r n e d t o l o o k b e h i n d h i m; resumed 

m o v i n g f o r w a r d ; and s l i p p e d on a p i e c e o f p o l y v i n y l - c h l o r i d e 

("PVC") p i p i n g t h a t r o l l e d u n d e r n e a t h h i s f o o t , c a u s i n g h im t o 

f a l l on h i s b a c k and r i g h t s i d e and t o i m m e d i a t e l y e x p e r i e n c e 

d e b i l i t a t i n g p a i n . U n a b l e t o p i c k h i m s e l f up f r o m t h e g r o u n d 

a f t e r t h e i n j u r y , t h e employee i m m e d i a t e l y c a l l e d f o r h e l p 
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f r o m c o w o r k e r s on t h e two-way r a d i o , and he was s u b s e q u e n t l y 

t r a n s p o r t e d t o a l o c a l h o s p i t a l f o r t r e a t m e n t and e x a m i n a t i o n . 

A f t e r t h e e mployee l e f t t h e h o s p i t a l , t h e e m p l o y e r ' s 

w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e c a r r i e r d i r e c t e d t h e e mployee 

t o be e x a m i n e d by an i n d u s t r i a l - m e d i c i n e p r a c t i t i o n e r , who, 

a f t e r b e i n g u n a b l e t o a l l e v i a t e t h e e m p l o y e e ' s c o n t i n u e d p a i n 

symptoms, r e f e r r e d t h e employee t o Dr. W i l l i a m C. P a t t o n , an 

o r t h o p e d i c s p e c i a l i s t . A f t e r o b t a i n i n g X - r a y images and 

p e r f o r m i n g a p h y s i c a l e x a m i n a t i o n , Dr. P a t t o n i n i t i a l l y 

b e l i e v e d t h a t t h e e m p l o y e e ' s neck p a i n stemmed f r o m a r t h r i t i s , 

b u t he d i r e c t e d t h e employee t o u n d e r g o a m a g n e t i c - r e s o n a n c e -

i m a g i n g ("MRI") p r o c e d u r e t o d e t e r m i n e t h e p r e s e n c e o f a 

h e r n i a t e d c e r v i c a l v e r t e b r a l d i s k ; t h e MRI r e v e a l e d f o r a m i n a l 

s t e n o s i s , i . e . , d e g e n e r a t i v e n a r r o w i n g o f n e r v e c o n d u i t s , and 

an a c c u m u l a t i o n o f f l u i d i n t h e e m p l o y e e ' s n e c k . Dr. P a t t o n 

r e f e r r e d t h e e m p l oyee t o Dr. K e v i n Donahoe, a o r t h o p e d i c 

s u r g e o n , f o r f u r t h e r a s s e s s m e n t and t r e a t m e n t ; d u r i n g h i s 

e x a m i n a t i o n , Dr. Donahoe o b s e r v e d t h a t t h e e mployee had 

"Hoffman r e f l e x e s , " i . e . , s p a s t i c i t y and f a s c i c u l a t i o n i n 

f o r e a r m m u s c l e s t h a t p o t e n t i a l l y i n d i c a t e p r e s s u r e i n t h e 

r e g i o n o f t h e s p i n a l c o r d n e a r t h e f i f t h and s i x t h c e r v i c a l 

v e r t e b r a e , and t h a t t h e e mployee c o u l d n o t p e r f o r m a h e e l - t o -

t o e w a l k , a c o n d i t i o n t h a t i s a l s o p o t e n t i a l l y a s s o c i a t e d w i t h 
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s p i n a l - c o r d p r e s s u r e . A s u b s e q u e n t n e r v e - c o n d u c t i o n s t u d y 

r e v e a l e d t h e employee t o have r i g h t p r o n a t o r t e r e s and t r i c e p s 

a b n o r m a l i t i e s t h a t were a t t r i b u t a b l e t o p r o b l e m s w i t h t h e 

n e r v e r o o t s i n t h e a r e a o f t h e e m p l o y e e ' s s i x t h and s e v e n t h 

c e r v i c a l v e r t e b r a e . Dr. Donahoe recommended t h a t t h e employee 

u n d e r g o a s u r g i c a l p r o c e d u r e (a c o r p e c t o m y ) t o remove 

i m p i n g i n g v e r t e b r a l d i s k s i n t h e c e r v i c a l s p i n e i n o r d e r t o 

a l l e v i a t e p r e s s u r e upon t h e e m p l o y e e ' s s p i n a l c o r d and 

a f f e c t e d n e r v e r o o t s , t h e r e b y d e c r e a s i n g h i s c o n t i n u e d p a i n . 

A l t h o u g h t h e employee d e s i r e d t o u n d e r g o t h e recommended 

s u r g e r y , t h e e m p l o y e r d e c l i n e d t o a u t h o r i z e i t . 

The e m p l o y e r c o n t e n d s t h a t t h e e m p l o y e e ' s i n j u r y d i d n o t 

a r i s e o u t o f and i n t h e c o u r s e o f h i s employment and t h a t t h e 

i n j u r y i s t h u s n o t c o m p e n s a b l e u n d e r t h e A c t as a m a t t e r o f 

l a w . As t h e e m p l o y e r c o r r e c t l y n o t e s i n i t s b r i e f , t h e 

supreme c o u r t , i n Ex p a r t e P a t t o n , 77 So. 3d 591 ( A l a . 2 0 1 1 ) , 

r e c e n t l y r e c o n f i r m e d t h e p r i n c i p l e -- one w h i c h had been 

p l a c e d i n some d o u b t by d i c t a i n Ex p a r t e Byrom, 895 So. 2d 

942 ( A l a . 2004) -- t h a t a c l a i m a n t u n d e r t h e A c t , i n o r d e r t o 

r e c o v e r , must " ' e s t a b l i s h a d e f i n i t e c a u s a l c o n n e c t i o n b e tween 

t h e work and t h e i n j u r y ' " s u c h t h a t " ' t h e r a t i o n a l mind [ i s ] 

a b l e t o t r a c e t h e r e s u l t a n t p e r s o n a l i n j u r y t o a p r o x i m a t e 

c a u s e s e t i n m o t i o n by t h e employment, and n o t by some o t h e r 
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a g e n c y . ' " 77 So. 3d a t 594-95 ( q u o t i n g S l i m f o l d Mfg. Co. v.  

M a r t i n , 417 So. 2d 199, 202 ( A l a . C i v . App. 1 9 8 1 ) , and Wooten  

v. Roden, 260 A l a . 606, 611, 71 So. 2d 802, 806 ( 1 9 5 4 ) ) . Ex 

p a r t e P a t t o n l e a v e s no room f o r d i s p u t e t h a t t h e t r a d i t i o n a l 

" c a u s a l - c o n n e c t i o n " t e s t o f l e g a l c a u s a t i o n i s i n f u l l f o r c e 

and e f f e c t i n t h i s s t a t e . 

U n l i k e t h e i n j u r e d employee a t i s s u e i n Ex p a r t e P a t t o n , 

h o wever, t h e employee i n t h i s c a s e d i d n o t s i m p l y a l l e g e and 

p r o v e t h a t he had s u f f e r e d a f a l l on an e m p l o y e r ' s p r e m i s e s . 

R a t h e r , t h e e v i d e n c e i n t h i s c a s e , v i e w e d i n a l i g h t most 

f a v o r a b l e t o t h e e m p l o y e e , i n d i c a t e s t h a t t h e e m p l o y e e , a t t h e 

t i m e t h a t he f e l l on t h e PVC p i p e , was i n t h e p r o c e s s o f 

r e t u r n i n g t o t h e shop, i . e . , t h e p l a c e where t h e employee 

r e p o r t e d a t t h e s t a r t o f e a c h o f h i s w o r k d a y s , a f t e r h a v i n g 

gone t o h i s a u t o m o b i l e t o r e t r i e v e a two-way r a d i o , w h i c h no 

p a r t y d i s p u t e s was a t o o l o f t h e e m p l o y e e ' s work. The walkway 

t h a t t h e employee u s e d was u s e d by o t h e r RDA w o r k e r s a t t h e 

t i m e t h a t t h e e mployee s u f f e r e d h i s f a l l and s u b s e q u e n t 

i n j u r y , n o t w i t h s t a n d i n g t h e f a c t t h a t t h a t p a t h was marked as 

b e i n g i m p a s s a b l e a f t e r t h e e m p l o y e e ' s f a l l . T h a t t h e f a l l i n 

t h i s c a s e stemmed f r o m a PVC p i p e t h a t had been a l l o w e d t o 

r e m a i n i n c l o s e p r o x i m i t y t o a walkway l e a d i n g t o a shop a t 

w h i c h t h e e mployee and h i s c o w o r k e r s were t o r e p o r t f o r work 
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e a c h day and t h a t t h e e m p l o y e e ' s f a l l o c c u r r e d a t a t i m e and 

p l a c e a t w h i c h he w o u l d r e a s o n a b l y be e x p e c t e d t o have 

r e p o r t e d i n f u r t h e r a n c e o f t h e employment r e l a t i o n s h i p b o t h 

s u p p o r t t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e e m p l o y e e ' s 

f a l l i n d e e d a r o s e o u t o f and i n t h e c o u r s e o f h i s employment. 

See Ex p a r t e S t r i c k l a n d , 553 So. 2d 593, 595 ( A l a . 1989) 

( h o l d i n g t h a t e m p l o y e e ' s i n j u r y , w h i c h had o c c u r r e d a f t e r he 

had jumped f r o m a f e n c e e n c l o s i n g h i s e m p l o y e r ' s company 

p a r k i n g l o t a f t e r h a v i n g r e t r i e v e d p e r s o n a l i t e m s and a work 

t o o l b e l t f r o m t h e l o t , was " ' n a t u r a l l y r e l a t e d ' t o h i s 

employment" f o r p u r p o s e s o f l e g a l c a u s a t i o n u n d e r t h e A c t ; 

e mployee was c o v e r e d f o r a r e a s o n a b l e t i m e , s p a c e , and 

o p p o r t u n i t y b e f o r e and a f t e r he was a t o r n e a r h i s p l a c e o f 

e m p l o y m e n t ) ; see a l s o B e n o i t C o a l M i n i n g Co. v. Moore, 215 

A l a . 220, 222-23, 109 So. 878, 880 (1926) ("'the movement o f 

t h e employee i n e n t e r i n g , a t t h e a p p r o p r i a t e t i m e , t h e 

e m p l o y e r ' s p r e m i s e s t o d i s c h a r g e h i s f u n c t i o n [and] h i s 

p r e p a r a t i o n t o b e g i n ... h i s a c t u a l s e r v i c e ' " a r e deemed 

" ' n a t u r a l l y r e l a t e d and i n c i d e n t a l a c t s i n t h e c o u r s e o f t h e 

employment'" ( q u o t i n g Ex p a r t e L o u i s v i l l e & N a s h v i l l e R.R., 

208 A l a . 216, 219, 94 So. 289, 292 ( 1 9 2 2 ) ) ) . 

The e m p l o y e r a l s o c o n t e s t s t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n c o n c e r n i n g m e d i c a l c a u s a t i o n . I n A s s o c i a t e d 
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G r o c e r s o f t h e S o u t h , I n c . v. Goodwin, 965 So. 2d 1102 ( A l a . 

C i v . App. 2 0 0 7 ) , t h i s c o u r t r e s t a t e d s e v e r a l p e r t i n e n t 

p r i n c i p l e s o f l a w g o v e r n i n g m e d i c a l c a u s a t i o n u n d e r t h e A c t : 

"To e s t a b l i s h m e d i c a l c a u s a t i o n , t h e c l a i m a n t must 
show t h a t t h e a c c i d e n t was, i n f a c t , a c o n t r i b u t i n g 
c a u s e o f t h e e m p l o y e e ' s [ i n j u r y ] . I t i s n o t 
n e c e s s a r y t h a t t h e e m p l o y m e n t - r e l a t e d i n j u r y be t h e 
s o l e c a u s e , o r t h e d o m i n a n t c a u s e , o f t h e [ i n j u r y ] , 
so l o n g as i t was a c o n t r i b u t i n g c a u s e . I f t h e 
e mployee s u f f e r s f r o m a l a t e n t p r e e x i s t i n g c o n d i t i o n 
t h a t i n e v i t a b l y w i l l p r o d u c e i n j u r y o r d e a t h , b u t 
t h e employment a c t s on t h e p r e e x i s t i n g c o n d i t i o n t o 
h a s t e n t h e a p p e a r a n c e o f symptoms o r a c c e l e r a t e i t s 
i n j u r i o u s c o n s e q u e n c e s , t h e employment w i l l be 
c o n s i d e r e d t h e m e d i c a l c a u s e o f t h e r e s u l t i n g 
i n j u r y . " 

965 So. 2d a t 1110 ( c i t a t i o n s o m i t t e d ) . I n t h i s r e g a r d , l a y 

t e s t i m o n y , s u c h as t h a t o f t h e employee h e r e , i s t o be 

c o n s i d e r e d a l o n g w i t h m e d i c a l t e s t i m o n y as a m o u n t i n g t o p r o o f 

o f c a u s a t i o n b e c a u s e " ' [ i ] t i s i n t h e o v e r a l l s u b s t a n c e and 

e f f e c t o f t h e w h o l e o f t h e e v i d e n c e , when v i e w e d i n t h e f u l l 

c o n t e x t o f a l l t h e l a y and e x p e r t e v i d e n c e , and n o t i n t h e 

w i t n e s s ' s use o f any m a g i c a l words o r p h r a s e s , t h a t t h e 

[ c a u s a t i o n ] t e s t f i n d s i t s a p p l i c a t i o n . ' " Ex p a r t e M c l n i s h , 

47 So. 3d 767, 779 ( A l a . 2008) ( q u o t i n g Ex p a r t e P r i c e , 555 

So. 2d 1060, 1063 ( A l a . 1 9 8 9 ) ) . 

A t t r i a l , t h e employee t e s t i f i e d t h a t he had e x p e r i e n c e d 

p a i n i n h i s r i g h t knee, r i g h t h i p , r i g h t s h o u l d e r , l o w e r b a c k , 

and n e c k a f t e r h a v i n g f a l l e n on J a n u a r y 21, 2010, and t h a t h i s 
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c o n t i n u e d , c o n s t a n t p a i n symptoms i n h i s neck and b a c k had 

made him u n a b l e t o resume w o r k i n g a f t e r w a r d s . W i t h r e s p e c t t o 

t h e i s s u e o f p r e e x i s t i n g n e c k c o n d i t i o n s , t h e employee 

t e s t i f i e d t h a t he had n e v e r p r e v i o u s l y e x p e r i e n c e d "neck 

p r o b l e m s " and t h a t he had n e v e r s e e n a p h y s i c i a n f o r a n e c k 

p r o b l e m b e f o r e t h e a c c i d e n t . A l t h o u g h t h e employee d i d a d m i t 

on c r o s s - e x a m i n a t i o n t h a t he had r e p o r t e d t o m e d i c a l p e r s o n n e l 

a f t e r a November 2002 m o t o r - v e h i c l e c o l l i s i o n t h a t he was 

e x p e r i e n c i n g n eck p a i n , t h e e m p l o y e r d i d n o t e l i c i t e v i d e n c e 

t e n d i n g t o i n d i c a t e t h a t t h e employee had n o t f u l l y r e c o v e r e d 

f r o m any i n j u r i e s s u f f e r e d i n t h a t c o l l i s i o n . 

The t r a n s c r i p t s o f t h e d e p o s i t i o n s o f two o f t h e 

e m p l o y e e ' s t r e a t i n g p h y s i c i a n s (Dr. P a t t o n and Dr. Donahoe) 

and o f a p h y s i c i a n r e t a i n e d by t h e e m p l o y e r t o examine t h e 

employee (Dr. Be n d t P e t e r s e n ) were a d m i t t e d i n t o e v i d e n c e . 

When c o u n s e l f o r t h e e m p l o y e r a s k e d Dr. Donahoe a t h i s 

d e p o s i t i o n w h e t h e r he c o u l d " f o r m some s o r t o f o p i n i o n t o a 

c e r t a i n d e g r e e o f m e d i c a l c e r t a i n t y ... t h a t [ t h e e m p l o y e e ' s ] 

c u r r e n t c o m p l a i n t s and symptoms a r e , i n f a c t , t h e r e s u l t o f " 

t h e J a n u a r y 21, 2010, a c c i d e n t , Dr. Donahoe r e p l i e d t h a t " t h e 

mechanism f o r [ t h e e m p l o y e e ' s ] i n j u r y t h a t he d e s c r i b e d t o 

me," i . e . , t h e w o r k p l a c e f a l l , was "a mechanism t h a t w o u l d 

make [one's] neck worse w i t h a p r e - e x i s t i n g b ad neck ... t o a 
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d e g r e e o f m e d i c a l c e r t a i n t y " ; on c r o s s - e x a m i n a t i o n , Dr. 

Donahoe f l a t l y o p i n e d , " y e a h , I t h i n k t h e f a l l made [ t h e 

e m p l o y e e ' s neck] w o r s e " and f u r t h e r o p i n e d , o v e r t h e 

e m p l o y e r ' s o b j e c t i o n , t h a t t h e f a l l " a t l e a s t c o n t r i b u t e d t o 

t h e n e c e s s i t y o f t h e s u r g e r y " he had recommended f o r t h e 

e m p l o y e e . Dr. P a t t o n t e s t i f i e d t h a t a f a l l s u c h as t h a t 

s u f f e r e d by t h e e mployee w o u l d have "a more s u b s t a n t i a l i m p a c t 

on a s e v e n t y - t w o y e a r o l d t h a n a [man o f ] t h i r t y o r f o r t y , " 

a l t h o u g h he d e f e r r e d t o Dr. Donahoe's o p i n i o n r e g a r d i n g 

w h e t h e r t h e e m p l o y e e ' s n e c k p r o b l e m s a f t e r t h e f a l l were o r 

were n o t c a u s e d o r c o n t r i b u t e d t o by t h e f a l l . F i n a l l y , 

a l t h o u g h Dr. P e t e r s e n t e s t i f i e d a t h i s d e p o s i t i o n on d i r e c t 

e x a m i n a t i o n t h a t i t was h i s o p i n i o n t h a t t h e e mployee had n o t 

s u f f e r e d a new i n j u r y as a r e s u l t o f t h e f a l l , he a d m i t t e d i n 

r e s p o n s e t o a q u e s t i o n p o s e d by c o u n s e l f o r t h e employee 

d u r i n g c r o s s - e x a m i n a t i o n , a q u e s t i o n t h a t h y p o t h e s i z e d a 

number o f f a c t s f r o m t h e e m p l o y e e ' s p r i o r work h i s t o r y , t h a t 

t h e f a l l " a t l e a s t c o n t r i b u t e d t o " t h e e m p l o y e e ' s p o s t - f a l l 

m e d i c a l p r o b l e m s . 

Thus, we c o n c l u d e t h a t , a l t h o u g h t h e employee had i n d e e d 

s u f f e r e d d e g e n e r a t i v e s t e n o s i s i n h i s n eck b e f o r e t h e i n j u r y , 

t h e t r i a l c o u r t c o u l d p r o p e r l y c o n c l u d e f r o m s u b s t a n t i a l 

e v i d e n c e , as i t d i d , t h a t t h a t c o n d i t i o n had r e m a i n e d l a t e n t 
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u n t i l t h e e m p l o y e e ' s w o r k p l a c e i n j u r y a c t e d t o c a u s e t h e 

d e b i l i t a t i n g n e ck p a i n n e c e s s i t a t i n g t h e s u r g i c a l i n t e r v e n t i o n 

p r e s c r i b e d by Dr. Donahoe. The t r i a l c o u r t , r a t h e r t h a n t h i s 

c o u r t , was e n t i t l e d u n d e r t h e A c t t o w e i g h t h e t e s t i m o n y g i v e n 

by t h e e m p l oyee and t h e t r e a t i n g and e x a m i n i n g p h y s i c i a n s 

a g a i n s t t h e m e d i c a l r e c o r d s s u b m i t t e d by t h e e m p l o y e r by w h i c h 

t h e e m p l o y e r had s o u g h t t o i m p e a c h t h e e m p l o y e e ' s c r e d i b i l i t y 

as t o t h e o n s e t o f h i s neck symptoms. U n l i k e i n Ex p a r t e  

S o u t h e r n E n e r g y Homes, I n c . , 873 So. 2d 1116 ( A l a . 2 0 0 3 ) , t h e 

t o t a l i t y o f t h e t e s t i m o n y o f l a y and m e d i c a l w i t n e s s e s i n t h i s 

c a s e , v i e w e d i n a l i g h t most f a v o r a b l e t o t h e e m p l o y e e , does 

n o t r i s e s i m p l y t o t h e l e v e l o f a mere " p o s s i b i l i t y " o f 

m e d i c a l c a u s a t i o n . 

F o r t h e f o r e g o i n g r e a s o n s , t h e t r i a l c o u r t ' s M a r c h 22, 

2011, o r d e r i s n o t due t o be d i s t u r b e d , and we d e c l i n e t o 

i s s u e a w r i t o f mandamus i n t h i s c a s e . 
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