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THOMPSON, P r e s i d i n g Judge. 

On May 16, 2011, the Etowah J u v e n i l e Court e n t e r e d an 

or d e r t h a t , among o t h e r t h i n g s , awarded cus t o d y of A.B. ("the 

c h i l d " ) t o S.O. and N.O. ("the m a t e r n a l g r a n d p a r e n t s " ) and 
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suspended the v i s i t a t i o n r i g h t s of the mother, C.O. ("the 

mother"). The mother t i m e l y appealed. 

The r e c o r d i n d i c a t e s t h a t the mother was a f o s t e r c h i l d ; 

when she was a p p r o x i m a t e l y e i g h t years o l d , she was adopted by 

the m a t e r n a l g r a n d p a r e n t s . S.O., the m a t e r n a l g r a n d f a t h e r , 

t e s t i f i e d t h a t the mother had been d i a g n o s e d w i t h an 

attachment d i s o r d e r and t h a t , as a r e s u l t , she had e x p e r i e n c e d 

b e h a v i o r a l and e m o t i o n a l i s s u e s as a teenager. The m a t e r n a l 

g r a n d f a t h e r t e s t i f i e d t h a t the mother's b e h a v i o r had o f t e n 

been v i o l e n t . From the time she was 13 years o l d u n t i l she 

was 18, the mother l i v e d i n a s e r i e s of group and t h e r a p e u t i c 

homes. 

The mother and the c h i l d ' s f a t h e r , K.B. ("the f a t h e r " ) , 

never m a r r i e d . The mother was 19 years o l d when the c h i l d was 

bor n . I n September 2008, the Etowah County Department of 

Human Resources ("DHR") i n i t i a t e d a dependency p r o c e e d i n g , 

s e e k i n g an award of cu s t o d y of the c h i l d , who was then o n l y 

two months o l d , because of an i n c i d e n t of domestic v i o l e n c e 

between the mother and the f a t h e r . The j u v e n i l e c o u r t 

d e c l a r e d the c h i l d dependent and awarded cu s t o d y of her t o 

DHR. DHR p l a c e d the c h i l d w i t h the m a t e r n a l g r a n d p a r e n t s . 
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Pursuant t o a number of dependency r e v i e w o r d e r s , the c h i l d 

has remained i n the l e g a l c u s t o d y of DHR and i n the m a t e r n a l 

g r a n d p a r e n t s ' home s i n c e September 2008. 

On January 5, 2011, the mother f i l e d a p e t i t i o n s e e k i n g 

the r e t u r n of cust o d y of the c h i l d . N e i t h e r DHR nor the 

m a t e r n a l g r a n d p a r e n t s responded t o t h a t p e t i t i o n . However, a t 

the May 9, 2011, h e a r i n g on the mother's cu s t o d y p e t i t i o n , the 

m a t e r n a l g r a n d p a r e n t s a s s e r t e d a c l a i m s e e k i n g an award of 

custo d y of the c h i l d . The mother d i d not o b j e c t t o the 

j u v e n i l e c o u r t ' s c o n s i d e r a t i o n of the m a t e r n a l g r a n d p a r e n t s ' 

c u s t o d y c l a i m , and we conclude t h a t t h a t c l a i m was t r i e d by 

the i m p l i e d consent of the p a r t i e s p u r s u a n t t o Rule 1 5 ( b ) , 

A l a . R. C i v . P. 

On May 16, 2011, the j u v e n i l e c o u r t e n t e r e d a judgment 

awarding c u s t o d y of the c h i l d t o the m a t e r n a l g r a n d p a r e n t s , 

denying the mother's r e q u e s t f o r v i s i t a t i o n " a t t h i s t i m e , " 

and t e r m i n a t i n g DHR's c o n t i n u e d p a r t i c i p a t i o n i n the a c t i o n . 1 

1The mother's p e t i t i o n f o r cust o d y arose from the 
dependency p r o c e e d i n g s i n i t i a t e d by DHR. A l t h o u g h the 
v i s i t a t i o n i s s u e r a i s e d by the mother on ap p e a l p r i m a r i l y 
i m p l i c a t e s the r i g h t s of the mother and the m a t e r n a l 
g r a n d p a r e n t s , DHR was a p a r t y below, was named i n the n o t i c e 
of a p p e a l , and has f i l e d a b r i e f on a p p e a l . 
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I n r e a c h i n g i t s judgment, the j u v e n i l e c o u r t found, among 

o t h e r t h i n g s , t h a t the mother was u n f i t . The mother t i m e l y 

a p p e a l e d t h a t p a r t of the judgment suspending her v i s i t a t i o n 

w i t h the c h i l d . 

A d e t a i l e d h i s t o r y of the e n t i r e a c t i o n i s not c o n t a i n e d 

i n the r e c o r d . However, c o u r t r e v i e w o r d e r s from 2009 

i n d i c a t e t h a t the mother and the f a t h e r f a i l e d t o v i s i t the 

c h i l d r e g u l a r l y and t h a t t h e i r l i v e s were g e n e r a l l y u n s t a b l e . 

The mother's t e s t i m o n y i n d i c a t e d t h a t domestic v i o l e n c e was a 

c o n t i n u i n g i s s u e between the mother and the f a t h e r even a f t e r 

the c h i l d was p l a c e d w i t h the m a t e r n a l g r a n d p a r e n t s . The 

mother and the f a t h e r have s e p a r a t e d and r e c o n c i l e d s e v e r a l 

t i m e s . 

The mother had another c h i l d , a son ("the s o n " ) , w i t h the 

f a t h e r . I n F e b r u a r y 2010, the f a t h e r escaped i n c a r c e r a t i o n 

and, a c c o r d i n g t o the mother, h e l d her hostage i n her home 

over a weekend. 2 At t h a t t i m e , the son was w i t h o t h e r f a m i l y 

members. The r e c o r d i n d i c a t e s t h a t the f a t h e r was c a p t u r e d 

and a g a i n i n c a r c e r a t e d ; the f a t h e r was i n p r i s o n a t the time 

2The r e c o r d does not i n d i c a t e the charges upon which the 
f a t h e r was i n c a r c e r a t e d or f o r what l e n g t h of time he was 
i n c a r c e r a t e d . 
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of the May 9, 2011, h e a r i n g . The mother t e s t i f i e d d u r i n g the 

h e a r i n g t h a t she had r e c e n t l y d e c i d e d not t o attempt t o 

r e c o n c i l e a g a i n w i t h the f a t h e r . 

The r e c o r d a l s o i n d i c a t e s t h a t the mother l i v e d b r i e f l y 

w i t h the m a t e r n a l g r a n d p a r e n t s , a p p a r e n t l y i n 2009, and t h a t 

they had sometimes a s s i s t e d her f i n a n c i a l l y d u r i n g the 

pendency of t h i s a c t i o n . The m a t e r n a l g r a n d f a t h e r t e s t i f i e d 

t h a t a DHR s o c i a l worker had asked the m a t e r n a l g r a n d p a r e n t s 

t o s t o p a s s i s t i n g the mother so t h a t the mother c o u l d l e a r n t o 

r e l y on h e r s e l f and prove t h a t she c o u l d p r o p e r l y p r o v i d e and 

care f o r the c h i l d . 

Diane S t e w a r t , the DHR s o c i a l worker a s s i g n e d t o the case 

s i n c e January 2011, t e s t i f i e d t h a t DHR had recommended i n 

September 2010 t h a t c u s t o d y of the c h i l d be t r a n s f e r r e d t o the 

m a t e r n a l g r a n d p a r e n t s . However, the j u v e n i l e c o u r t d i d not 

ac c e p t t h a t recommendation a t t h a t t i m e , a p p a r e n t l y based on 

a d e t e r m i n a t i o n t h a t the mother had made p r o g r e s s toward 

s t a b i l i t y . 

The mother t e s t i f i e d t h a t she has been i n the same home 

f o r the l a s t year and a h a l f and t h a t she had m a i n t a i n e d 

employment. The t e s t i m o n y a t the h e a r i n g , however, 

5 



2100770 

e s t a b l i s h e d t h a t the mother had changed j o b s r e l a t i v e l y 

f r e q u e n t l y . The mother was unemployed a t the time of the 

h e a r i n g . However, she t e s t i f i e d t h a t she had l e f t one j o b f o r 

another and t h a t her o r i e n t a t i o n a t the new j o b had been 

i n t e r r u p t e d by the A p r i l 27, 2011, t o r n a d o e s . 3 

The mother t e s t i f i e d t h a t , f o r a p p r o x i m a t e l y s i x weeks i n 

January and F e b r u a r y 2011, she had had v i s i t a t i o n w i t h the 

c h i l d from Wednesday through Sunday each week. The mother 

t e s t i f i e d t h a t the v i s i t a t i o n s had gone w e l l and t h a t she 

b e l i e v e d she was capable of p r o v i d i n g f o r and c a r i n g f o r b o t h 

the c h i l d and the son. That l e v e l of v i s i t a t i o n stopped a f t e r 

a March 2011 c o u r t r e v i e w h e a r i n g . S t e w a r t t e s t i f i e d t h a t the 

mother's v i s i t a t i o n had been reduced because of c o n f r o n t a t i o n s 

between the mother and the m a t e r n a l g r a n d p a r e n t s t h a t o c c u r r e d 

d u r i n g v i s i t a t i o n exchanges. 

The c o n f r o n t a t i o n s between the mother and the m a t e r n a l 

g r a n d p a r e n t s c o n t i n u e d a f t e r the March 2011 h e a r i n g . I n e a r l y 

A p r i l 2011, N.O., the m a t e r n a l grandmother, and the mother 

3We t a k e j u d i c i a l n o t i c e t h a t on A p r i l 27, 2011, a s e r i e s 
of tornadoes o c c u r r e d over a g r e a t p o r t i o n of Alabama, c a u s i n g 
the deaths of more than 240 pe o p l e and e x t e n s i v e p r o p e r t y 
damage. The mother l i v e d i n an area a f f e c t e d by those 
t o r n a d o e s . 
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fought about the c l o t h e s f o r the c h i l d t h a t each was se n d i n g 

or r e t u r n i n g d u r i n g the mother's v i s i t a t i o n w i t h the c h i l d . 

S t e w a r t , who w i t n e s s e d t h a t v i s i t a t i o n exchange, s t a t e d t h a t 

she b e l i e v e d t h a t the argument was "overdrawn," and t h a t she 

l a c k e d sympathy f o r a l l the p a r t i e s i n v o l v e d . 

S t e w a r t a l s o w i t n e s s e d the subsequent v i s i t a t i o n exchange, 

which o c c u r r e d on A p r i l 16, 2011, and she c h a r a c t e r i z e d t h a t 

v i s i t a t i o n exchange as h a v i n g gone w e l l . S t e w a r t t e s t i f i e d 

t h a t , a f t e r the mother l e f t w i t h the c h i l d a t t h a t exchange, 

she spoke w i t h the m a t e r n a l g r a n d p a r e n t s f o r a p p r o x i m a t e l y 30 

minutes. S t e w a r t and the m a t e r n a l g r a n d f a t h e r each t e s t i f i e d 

t h a t d u r i n g t h a t 30-minute c o n v e r s a t i o n they d i s c u s s e d t h a t 

S t e w a r t had attempted t o v i s i t the mother a t her home on f o u r 

or f i v e o c c a s i o n s and had not found the mother a t home on any 

of t h o s e o c c a s i o n s . The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t 

the m a t e r n a l g r a n d p a r e n t s were concerned about where the 

mother was s t a y i n g and whether the c h i l d was s a f e , so t h e y 

t r a v e l e d t o the mother's home t o check on the c h i l d . The 

m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t the mother was not a t home 

but t h a t they passed her v e h i c l e on the road, t u r n e d around, 

and r e t u r n e d t o the mother's home, a r r i v i n g t h e r e as the 
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mother a r r i v e d i n a v e h i c l e w i t h the c h i l d , the son, the 

mother's b e s t f r i e n d , and the husband of the b e s t f r i e n d . We 

note t h a t the mother a l l e g e d t h a t the m a t e r n a l g r a n d p a r e n t s 

were f o l l o w i n g her and t h a t she b e l i e v e d the m a t e r n a l 

g r a n d p a r e n t s were a t t e m p t i n g t o i n s t i g a t e a c o n f r o n t a t i o n t o 

p r e v e n t her from b e i n g a b l e t o r e g a i n c u s t o d y of the c h i l d . 

R e g a r d l e s s , when the m a t e r n a l g r a n d p a r e n t s a r r i v e d a t the 

mother's home, i t i s u n d i s p u t e d t h a t the mother and the b e s t 

f r i e n d ' s husband, C.S., approached the m a t e r n a l g r a n d p a r e n t s ' 

v e h i c l e and began s h o u t i n g a t them. The m a t e r n a l g r a n d f a t h e r 

t e s t i f i e d t h a t when C.S. r e a l i z e d the m a t e r n a l g r a n d f a t h e r was 

u s i n g h i s mo b i l e t e l e p h o n e t o r e c o r d the encount e r , C.S. 

attempted t o punch the m a t e r n a l g r a n d f a t h e r . I t i s u n d i s p u t e d 

t h a t C.S. then grabbed the m a t e r n a l g r a n d f a t h e r ' s m o b i l e 

t e l e p h o n e and threw i t a t the m a t e r n a l g r a n d p a r e n t s ' v e h i c l e , 

b r e a k i n g the r e a r - v i e w window on a door of the v e h i c l e . C.S. 

then f l e d the scene w i t h the m a t e r n a l g r a n d f a t h e r ' s mobile 

t e l e p h o n e . The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t when he 

l a t e r r e t r i e v e d the t e l e p h o n e the v i d e o r e c o r d i n g of the 

c o n f r o n t a t i o n had been e r a s e d . 
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The p o l i c e were c a l l e d t o the scene, and S t e w a r t l a t e r 

a r r i v e d as w e l l . S t e w a r t t e s t i f i e d t h a t , g i v e n the l e v e l of 

c o n f l i c t and her c o n c e r n s about whether the c h i l d would be 

s a f e i f C.S. r e t u r n e d t o the mother's home, she e l e c t e d t o end 

the v i s i t a t i o n and r e t u r n the c h i l d t o the m a t e r n a l 

g r a n d p a r e n t s . S t e w a r t t e s t i f i e d t h a t the mother was upset a t 

the t e r m i n a t i o n of the v i s i t a t i o n and t h a t the mother o b j e c t e d 

and threw up her arms. A t t h a t p o i n t , the mother was a r r e s t e d 

f o r d i s o r d e r l y c o n d u c t . S t e w a r t t e s t i f i e d t h a t she b e l i e v e d 

t h a t the mother was u n d e r s t a n d a b l y upset because of the 

t e r m i n a t i o n of the v i s i t a t i o n , and S t e w a r t s t a t e d t h a t she had 

not f e l t t h r e a t e n e d by the mother's c o n d u c t . However, she 

a l s o acknowledged t h a t she had not w i t n e s s e d the mother's 

conduct b e f o r e she a r r i v e d on the scene, i n c l u d i n g some 

conduct t h a t was d e s c r i b e d i n the p o l i c e r e p o r t of the 

i n c i d e n t , which was a d m i t t e d i n t o e v i d e n c e a t the c u s t o d y 

h e a r i n g . 

S t e w a r t t e s t i f i e d t h a t the son appeared f r i g h t e n e d d u r i n g 

the c o n f r o n t a t i o n . The mother had not t a k e n the c h i l d i n s i d e 

or asked her f r i e n d t o do so d u r i n g the i n c i d e n t , and, 

a c c o r d i n g t o S t e w a r t , the c h i l d watched the e n t i r e i n c i d e n t 
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but d i d not seem concerned about i t . S t e w a r t s p e c u l a t e d t h a t , 

g i v e n the c h i l d ' s l a c k of r e a c t i o n t o the i n c i d e n t , the c h i l d 

had w i t n e s s e d a number of such i n c i d e n t s between the mother 

and the m a t e r n a l g r a n d p a r e n t s . 

We note t h a t , f o l l o w i n g the mother's a r r e s t f o r d i s o r d e r l y 

c o n duct, the son was p l a c e d w i t h h i s p a t e r n a l r e l a t i v e s as 

p a r t of a s a f e t y p l a n i n s t i t u t e d by DHR. The son was s t i l l 

l i v i n g w i t h those r e l a t i v e s a t the time of the May 9, 2011, 

h e a r i n g i n t h i s m a t t e r . The mother acknowledged t h a t t h i s was 

the second time the son had been removed from her c a r e ; the 

f i r s t time o c c u r r e d a f t e r the F e b r u a r y 2010 i n c i d e n t i n which 

the f a t h e r h e l d her hostage over a weekend. 

When asked why C.S. was p r e s e n t d u r i n g the A p r i l 16, 2011, 

i n c i d e n t , the mother e x p l a i n e d t h a t she had j u s t r e t u r n e d from 

v i s i t i n g C.S. and L.S., her b e s t f r i e n d . The mother 

acknowledged t h a t DHR has an open i n v e s t i g a t i o n on L.S. and 

her f a m i l y , but the mother s t a t e d t h a t she u n d e r s t o o d t h a t the 

i n v e s t i g a t i o n was t o end soon. The mother t e s t i f i e d t h a t C.S. 

i s not the f a t h e r of L.S.'s c h i l d r e n , and she acknowledged 

t h a t the f a t h e r of L.S.'s c h i l d r e n had committed d o m e s t i c 

v i o l e n c e a g a i n s t L.S. The f a t h e r of L.S.'s c h i l d r e n had been 
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q u e s t i o n e d about the death o f L.S.'s i n f a n t c h i l d , which 

o c c u r r e d a p p r o x i m a t e l y two months b e f o r e the h e a r i n g i n t h i s 

m a t t e r ; a c c o r d i n g t o the mother, however, t h a t death had been 

r u l e d a c c i d e n t a l . The mother a l s o s t a t e d t h a t she had never 

exposed the c h i l d t o the f a t h e r o f L.S.'s c h i l d r e n . The 

mother t e s t i f i e d t h a t L.S. m a r r i e d C.S. a p p r o x i m a t e l y f i v e 

weeks b e f o r e the h e a r i n g and t h a t she d i d not know t h a t C.S. 

would a c t i n the manner he d i d d u r i n g the A p r i l 16, 2011, 

i n c i d e n t . However, the mother acknowledged t h a t she and the 

son o f t e n s t a y e d o v e r n i g h t a t the home o f L.S. and C.S.; she 

e x p l a i n e d t h a t when she d i d so, she and the son s l e p t on a bed 

i n the same room as C.S. and L.S. The mother and the son had 

spent the n i g h t i n the home o f L.S. and C.S. on the n i g h t 

b e f o r e the i n c i d e n t t h a t r e s u l t e d i n the mother's b e i n g 

a r r e s t e d f o r d i s o r d e r l y c o nduct. 

The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t the mother's 

conduct d u r i n g the A p r i l 16, 2011, i n c i d e n t was s i m i l a r t o the 

conduct she had e x h i b i t e d when she was a tee n a g e r . He s t a t e d 

t h a t he d i d not b e l i e v e t h a t the mother had made any 

s i g n i f i c a n t improvement s i n c e her a d o l e s c e n c e . Stewart 

t e s t i f i e d t h a t she does not b e l i e v e t h a t the mother and the 
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m a t e r n a l g r a n d p a r e n t s can meet f o r v i s i t a t i o n exchanges 

w i t h o u t c o n f l i c t . S t e w a r t recommended t h a t , i f the j u v e n i l e 

c o u r t d e c i d e d t o award c u s t o d y o f the c h i l d t o the m a t e r n a l 

g r a n d p a r e n t s , t h e r e s h o u l d be no f u r t h e r c o n t a c t between the 

mother and the c h i l d . 

I n i t s May 16, 2011, judgment, the j u v e n i l e c o u r t f o u n d : 

"The c h i l d was removed from the mother i n 
September 2008 and p l a c e d i n the l e g a l c u s t o d y of 
DHR. The c h i l d has been l i v i n g w i t h the m a t e r n a l 
g r a n d p a r e n t s s i n c e t h a t time w h i l e e f f o r t s t o r e u n i f y 
the mother w i t h the c h i l d have been ongoing. The 
m a t e r n a l g r a n d p a r e n t s and [DHR] have c o n t i n u a l l y 
t r i e d t o work w i t h the mother and o f f e r s u p p o r t f o r 
her. However, the mother's s i t u a t i o n seems t o have 
d e t e r i o r a t e d over the l a s t two and a h a l f years and 
e f f o r t s a t r e u n i f i c a t i o n have f a i l e d . 

"The mother c o n t i n u e s t o demonstrate f l a g r a n t 
and c o n s i s t e n t e m o t i o n a l d i s t u r b a n c e s i n the presence 
of her c h i l d r e n and a p p a r e n t l y l a c k s e i t h e r the 
i n s i g h t t o r e c o g n i z e the n e g a t i v e impact her b e h a v i o r 
has on her c h i l d r e n or the a b i l i t y t o c o n t r o l her 
a c t i o n s . The mother has a l s o a s s o c i a t e d h e r s e l f and 
her c h i l d r e n w i t h persons of q u e s t i o n a b l e c h a r a c t e r 
who a l s o have ongoing i s s u e s w i t h DHR and law 
enforcement. R e c e n t l y , the mother was a r r e s t e d f o r 
d i s o r d e r l y conduct as a r e s u l t of her b e h a v i o r , and 
her o t h e r minor c h i l d , a son, has been removed from 
her c a r e f o r a second time and p l a c e d w i t h r e l a t i v e s 
p u r s u a n t t o a s a f e t y p l a n i n s t i t u t e d by DHR. The 
mother has f a i l e d t o demonstrate s t a b i l i t y i n her own 
l i f e and r e s p o n s i b l e d e c i s i o n making, and the Court 
does not f e e l t h a t she can a d e q u a t e l y p r o v i d e f o r her 
own c h i l d r e n a t t h i s t i m e . 
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"The C o u r t i s c l e a r l y c o n v i n c e d t h a t the mother 
i s not a f i t and s u i t a b l e c u s t o d i a n f o r the minor 
c h i l d . The c h i l d has now l i v e d w i t h the m a t e r n a l 
g r a n d p a r e n t s p r i m a r i l y throughout her e n t i r e l i f e . 
They have p r o v i d e d f o r her p h y s i c a l , e m o t i o n a l , and 
f i n a n c i a l needs. The c h i l d has bonded w i t h them, and 
the C o u r t f i n d s i t i s i n the b e s t i n t e r e s t s of the 
c h i l d t h a t the m a t e r n a l g r a n d p a r e n t s be awarded her 
l e g a l c u s t o d y . The C o u r t i s f u r t h e r c o n v i n c e d t h a t 
any c o n t a c t between the mother and the minor c h i l d a t 
t h i s time would be d e t r i m e n t a l t o the minor c h i l d . " 

On a p p e a l , the mother does not c h a l l e n g e the award of 

custo d y t o the m a t e r n a l g r a n d p a r e n t s . The mother argues o n l y 

t h a t the j u v e n i l e c o u r t e r r e d by suspending her v i s i t a t i o n 

w i t h the c h i l d . The mother argues t h a t the j u v e n i l e c o u r t ' s 

s u s p e n s i o n of her v i s i t a t i o n r i g h t s i n t h i s case was too 

r e s t r i c t i v e . 

The d e t e r m i n a t i o n whether t o g r a n t v i s i t a t i o n i s a matter 

w i t h i n the d i s c r e t i o n of the j u v e n i l e c o u r t , and the j u v e n i l e 

c o u r t ' s p r i n c i p l e o b j e c t i v e i n d e t e r m i n i n g v i s i t a t i o n i s the 

b e s t i n t e r e s t s of the c h i l d . § 12 - 1 5 - 3 1 4 ( a ) ( 4 ) , A l a . Code 

1975; Y.N. v. J e f f e r s o n Cnty. Dep't of Human Res., 67 So. 3d 

76 ( A l a . C i v . App. 2011); P r a t t v. P r a t t , 56 So. 3d 638, 641 

( A l a . C i v . App. 2010); and Minchew v. M o b i l e Cnty. Dep't of  

Human Res., 504 So. 2d 310, 311 ( A l a . C i v . App. 1987). T h i s 

c o u r t has e x p l a i n e d : 
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"[T]he g u i d i n g p r i n c i p l e i n d e t e r m i n i n g v i s i t a t i o n 
w i t h a dependent c h i l d , or w i t h a c h i l d who i s the 
s u b j e c t of a v i s i t a t i o n d i s p u t e between p a r e n t s , i s 
the c h i l d ' s b e s t i n t e r e s t s . Alabama s t a t u t o r y law 
and caselaw p r e c e d e n t e s t a b l i s h t h a t a j u v e n i l e c o u r t 
may suspend a p a r e n t ' s r i g h t s of v i s i t a t i o n w i t h h i s 
or her dependent c h i l d i f v i s i t a t i o n w i t h the p a r e n t 
i s demonstrated t o be not i n the c h i l d ' s b e s t 
i n t e r e s t s . " 

Y.N. v. J e f f e r s o n Cnty. Dep't of Human Res., 67 So. 3d a t 83. 

I n t h i s case, the e v i d e n c e s u p p o r t s the j u v e n i l e c o u r t ' s 

f a c t u a l d e t e r m i n a t i o n s , i n c l u d i n g t h a t the mother has s u f f e r e d 

from e m o t i o n a l d i s t u r b a n c e s t h a t have had a n e g a t i v e impact on 

the c h i l d . 4 The mother has engaged i n c o n s i s t e n t 

c o n f r o n t a t i o n s w i t h the m a t e r n a l g r a n d p a r e n t s d u r i n g 

v i s i t a t i o n exchanges, and she i n d i c a t e d d u r i n g her t e s t i m o n y 

t h a t she r e f u s e s t o d e a l w i t h the m a t e r n a l g r a n d p a r e n t s i n a 

manner t h a t would expose the c h i l d t o l e s s c o n f l i c t . The 

j u v e n i l e c o u r t a l s o d e t e r m i n e d t h a t the mother has a s s o c i a t e d 

w i t h f r i e n d s who have had problems w i t h DHR and law 

4The mother p o i n t s out i n her b r i e f s u b m i t t e d t o t h i s 
c o u r t t h a t the c h i l d "appeared unconcerned" d u r i n g the A p r i l 
2011 c o n f r o n t a t i o n t h a t r e s u l t e d i n the mother's b e i n g 
a r r e s t e d f o r d i s o r d e r l y conduct. Stewart t e s t i f i e d t h a t she 
b e l i e v e d t h a t the c h i l d was somewhat accustomed t o c o n f l i c t 
between the mother and the m a t e r n a l g r a n d p a r e n t s . The 
j u v e n i l e c o u r t c o u l d have p r o p e r l y c o n c l u d e d t h a t i t was not 
i n the c h i l d ' s b e s t i n t e r e s t s t o w i t n e s s such c o n f l i c t s or t o 
be accustomed t o them. 
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enforcement, and the mother's t e s t i m o n y i n d i c a t e s t h a t she has 

exposed the c h i l d t o those f r i e n d s . 

However, the r e c o r d a l s o i n d i c a t e s t h a t the mother has 

c o n s i s t e n t l y v i s i t e d the c h i l d f o r a s i g n i f i c a n t p e r i o d , and 

t h a t , i n the e a r l y p a r t of 2011, she e n j o y e d extended 

v i s i t a t i o n s from Wednesdays through Sundays. The r e c o r d 

i n d i c a t e s t h a t t h a t v i s i t a t i o n was d e c r e a s e d because of 

c o n t i n u e d c o n f r o n t a t i o n s between the mother and the m a t e r n a l 

g r a n d p a r e n t s d u r i n g v i s i t a t i o n exchanges. There i s no 

i n d i c a t i o n i n the r e c o r d t h a t , a f t e r the exchanges, the 

v i s i t a t i o n s d i d not go w e l l or t h a t t h e y were d e t r i m e n t a l t o 

the c h i l d . 

We r e c o g n i z e the d i f f i c u l t p o s i t i o n i n which the mother's 

conduct has p l a c e d the j u v e n i l e c o u r t , and we commend the 

j u v e n i l e c o u r t f o r i t s e f f o r t s t o p r o t e c t the c h i l d from the 

mother's e m o t i o n a l o u t b u r s t s and i n a p p r o p r i a t e a c q u a i n t a n c e s . 

However, the j u v e n i l e c o u r t ' s d i s c r e t i o n i n awarding 

v i s i t a t i o n " s h o u l d be e x e r c i s e d w i t h a view towards the p o l i c y 

of p r e s e r v i n g r e l a t i o n s h i p s between p a r e n t s and c h i l d r e n 

whenever p o s s i b l e . " M.R.D. v. T.D., 989 So. 2d 1111, 1118 

( A l a . C i v . App. 2008) ( c o n c l u d i n g t h a t , g i v e n the f a c t s o f 
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t h a t case, the s u s p e n s i o n of v i s i t a t i o n was " o v e r l y 

r e s t r i c t i v e " ) . T h i s c o u r t has h e l d t h a t "the t r i a l c o u r t may 

not use an o v e r b r o a d [ v i s i t a t i o n ] r e s t r i c t i o n t h a t does more 

than n e c e s s a r y t o p r o t e c t the c h i l d . " P r a t t v. P r a t t , 56 So. 

3d a t 641. As always, the p r i m a r y c o n s i d e r a t i o n i n 

d e t e r m i n i n g a n o n c u s t o d i a l p a r e n t ' s v i s i t a t i o n r i g h t s i s the 

b e s t i n t e r e s t s of the c h i l d ; our supreme c o u r t has r e c e n t l y 

r e i t e r a t e d t h a t " [ a ] t r i a l c o u r t i n e s t a b l i s h i n g v i s i t a t i o n 

p r i v i l e g e s f o r a n o n c u s t o d i a l p a r e n t must c o n s i d e r the b e s t 

i n t e r e s t s and w e l f a r e of the minor c h i l d and, where 

a p p r o p r i a t e , as i n t h i s case, s e t c o n d i t i o n s on v i s i t a t i o n 

t h a t p r o t e c t the c h i l d . " Ex p a r t e Thompson, 51 So. 3d 265, 

272 ( A l a . 2010). 

I n t h i s case, we conclude t h a t the j u v e n i l e c o u r t e r r e d 

i n s u s p e n d i n g the mother's v i s i t a t i o n e n t i r e l y . 5 The j u v e n i l e 

c o u r t has a v a i l a b l e t o i t a number of l e s s r e s t r i c t i v e o p t i o n s 

f o r f a s h i o n i n g a v i s i t a t i o n award t h a t c o u l d a d e q u a t e l y 

5We f u r t h e r note t h a t the j u v e n i l e c o u r t ' s f i n d i n g of 
u n f i t n e s s , which the mother d i d not c h a l l e n g e on a p p e a l , does 
not p r e c l u d e an award of v i s i t a t i o n t o the mother. See, e.g., 
A.M.B. v. R.B.B., 40 So. 3d 468 ( A l a . C i v . App. 2007) 
( a f f i r m i n g a c u s t o d y judgment based on a f i n d i n g of u n f i t n e s s , 
but r e v e r s i n g t h a t p a r t of the judgment t h a t f a i l e d t o s e t 
f o r t h a s p e c i f i c s c h e d u l e of v i s i t a t i o n f o r the mother). 
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p r o t e c t the c h i l d w h i l e p romoting the r e l a t i o n s h i p between the 

mother and the c h i l d . Those l e s s r e s t r i c t i v e o p t i o n s were not 

e x p l o r e d b e f o r e the mother's v i s i t a t i o n w i t h the c h i l d was 

suspended. A c c o r d i n g l y , we r e v e r s e the j u v e n i l e c o u r t ' s 

judgment i n s o f a r as i t suspends the mother's v i s i t a t i o n w i t h 

the c h i l d , and we remand t h i s cause f o r the j u v e n i l e c o u r t t o 

award the mother v i s i t a t i o n under such c i r c u m s t a n c e s and 

r e s t r i c t i o n s as i t deems a p p r o p r i a t e t o p r o t e c t the b e s t 

i n t e r e s t s of the c h i l d . See C a r r v. B r o y l e s , 652 So. 2d 299, 

303 ( A l a . C i v . App. 1994) ("[T]he p r i m a r y c o n s i d e r a t i o n i n 

e s t a b l i s h i n g the v i s i t a t i o n r i g h t s a c c o r d e d a n o n c u s t o d i a l 

p a r e n t i s always the b e s t i n t e r e s t s and w e l f a r e of the 

c h i l d . " ) ; Ex p a r t e Thompson, sup r a . 

REVERSED AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs s p e c i a l l y . 

Moore, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 

i n the r e s u l t , w i t h w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

I agree w i t h the main o p i n i o n i n s o f a r as i t conc l u d e s t h a t 

the j u v e n i l e c o u r t ' s judgment suspending the mother's 

v i s i t a t i o n r i g h t s does not s t r i k e a b a l a n c e between promoting 

the r e l a t i o n s h i p between the mother and the c h i l d and 

a d e q u a t e l y p r o t e c t i n g the c h i l d from the h a r m f u l a s p e c t s of 

v i s i t a t i o n w i t h the mother. ___ So. 3d a t ___ . However, t h a t 

c o n c l u s i o n s h o u l d not be i n t e r p r e t e d as my a p p r o v a l of a 

v i s i t a t i o n award s i m i l a r t o the v i s i t a t i o n r i g h t s the mother 

e n j o y e d b e f o r e the j u v e n i l e c o u r t e n t e r e d the judgment 

suspending her v i s i t a t i o n r i g h t s . I n c e r t a i n c a s e s , t h i s 

perhaps b e i n g one of those cases, s u p e r v i s e d v i s i t a t i o n can be 

a s u c c e s s f u l method of m a i n t a i n i n g a r e l a t i o n s h i p between a 

p a r e n t and a c h i l d w i t h o u t s u b j e c t i n g the c h i l d t o the h a r m f u l 

a s p e c t s of v i s i t a t i o n w i t h h i s or her p a r e n t . 6 A l s o , because 

of the a n i m o s i t y between the mother and the m a t e r n a l 

6 I r e c o g n i z e t h a t the j u v e n i l e c o u r t o r d e r e d the Etowah 
County Department of Human Resources ("DHR") t o c l o s e i t s case 
i n t h i s m a t t e r , b u t , on remand, the j u v e n i l e c o u r t c o u l d 
c o n s i d e r o r d e r i n g DHR t o remain i n v o l v e d i n the case f o r 
purposes of a d m i n i s t e r i n g s u p e r v i s e d v i s i t a t i o n . The j u v e n i l e 
c o u r t c o u l d a l s o c o n s i d e r whether the c h i l d ' s p a t e r n a l 
r e l a t i v e s or a c o u n s e l o r c o u l d s e r v e as an a p p r o p r i a t e 
v i s i t a t i o n s u p e r v i s o r . 
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g r a n d p a r e n t s , the j u v e n i l e c o u r t c o u l d c o n s i d e r o r d e r i n g t h a t 

v i s i t a t i o n exchanges occur a t a law-enforcement o f f i c e or 

s t a t i o n . 
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MOORE, Judge, c o n c u r r i n g i n the r a t i o n a l e i n p a r t and 

c o n c u r r i n g i n the r e s u l t . 

A l t h o u g h I agree t h a t the main o p i n i o n reaches the c o r r e c t 

r e s u l t , I do not concur e n t i r e l y w i t h i t s r e a s o n i n g . I 

d i s a g r e e w i t h the main o p i n i o n t h a t Alabama law a l l o w s a 

j u v e n i l e c o u r t t o "'suspend a p a r e n t ' s r i g h t s of v i s i t a t i o n 

w i t h h i s or her dependent c h i l d i f v i s i t a t i o n w i t h the p a r e n t 

i s demonstrated t o be not i n the c h i l d ' s b e s t i n t e r e s t s . ' " 

So. 3d a t ( q u o t i n g Y.N. v. J e f f e r s o n Cnty. Dep't of 

Human Res., 67 So. 3d 76, 83 ( A l a . C i v . App. 2011)). R a t h e r , 

as I e x p l a i n e d t h o r o u g h l y i n my s p e c i a l w r i t i n g i n Y.N., 67 

So. 3d a t 84-88 (Moore, J . , c o n c u r r i n g i n the r e s u l t ) , Alabama 

law a l l o w s a j u v e n i l e c o u r t t o suspend a n o n c u s t o d i a l p a r e n t ' s 

r i g h t t o v i s i t w i t h h i s or her c h i l d o n l y when i t i s 

r e a s o n a b l y c e r t a i n t h a t no l e s s d r a s t i c a c t i o n w i l l a d e q u a t e l y 

p r o t e c t the c h i l d from p a r e n t a l harm. O b v i o u s l y , i t i s i n the 

b e s t i n t e r e s t s of a c h i l d t o suspend h i s or her n o n c u s t o d i a l 

p a r e n t ' s v i s i t a t i o n r i g h t s when the c h i l d w i l l be s a f e from 

harm o n l y by c o m p l e t e l y , even i f o n l y t e m p o r a r i l y , ending h i s 

or her c o n t a c t w i t h t h a t p a r e n t ; the Y.N. s t a n d a r d , however, 
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e r r o n e o u s l y a l l o w s j u v e n i l e c o u r t s t o suspend v i s i t a t i o n i n 

l e s s c o m p e l l i n g s i t u a t i o n s . 

U l t i m a t e l y , I b e l i e v e the main o p i n i o n c o r r e c t l y l i m i t s 

the Y.N. s t a n d a r d by h o l d i n g t h a t "'the t r i a l c o u r t may not 

use an o v e r b r o a d [ v i s i t a t i o n ] r e s t r i c t i o n t h a t does more than 

n e c e s s a r y t o p r o t e c t the c h i l d . ' " ___ So. 3d a t ___ ( q u o t i n g 

P r a t t v. P r a t t , 56 So. 3d 638, 641 ( A l a . C i v . App. 2010)). 

That language i m p l i c i t l y r e c o g n i z e s t h a t the purpose of any 

v i s i t a t i o n r e s t r i c t i o n i s t o p r o t e c t the c h i l d from harm and 

t h a t a j u v e n i l e c o u r t exceeds i t s d i s c r e t i o n i n suspending 

v i s i t a t i o n when a more n a r r o w l y t a i l o r e d r e s t r i c t i o n would 

s a f e g u a r d the c h i l d . T h e r e f o r e , I concur i n the r e s u l t . 
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