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Jimmy P a t r i c k Newman d i e d i n t e s t a t e on March 11, 2005, as 

the r e s u l t of an automobile a c c i d e n t . On March 17, 2005, 

J e r r y Wayne Newman, Jimmy's b r o t h e r , p e t i t i o n e d the pr o b a t e 

c o u r t f o r l e t t e r s of a d m i n i s t r a t i o n f o r Jimmy's e s t a t e ("the 

e s t a t e " ) . The p r o b a t e c o u r t g r a n t e d J e r r y ' s p e t i t i o n and 

i s s u e d l e t t e r s of a d m i n i s t r a t i o n f o r the e s t a t e a p p o i n t i n g 

J e r r y as a d m i n i s t r a t o r on March 23, 2005. The pr o b a t e c o u r t 

i n c l u d e d i n the l e t t e r s of a d m i n i s t r a t i o n a p r o v i s i o n 

r e s t r i c t i n g J e r r y from s e t t l i n g any l i t i g a t i o n on b e h a l f of 

the e s t a t e w i t h o u t the a p p r o v a l of the pr o b a t e c o u r t ; the 

e s t a t e had f i l e d a w r o n g f u l - d e a t h a c t i o n a g a i n s t the o t h e r 

p a r t y i n v o l v e d i n the auto m o b i l e a c c i d e n t i n which Jimmy had 

been k i l l e d . N o t i c e of the i s s u a n c e of l e t t e r s of 

a d m i n i s t r a t i o n was p u b l i s h e d i n the M o b i l e P r e s s R e g i s t e r 

newspaper f o r t h r e e c o n s e c u t i v e weeks, as r e q u i r e d by § 43-2-

6 1 ( 2 ) , A l a . Code 1975. J e r r y f i l e d an i n v e n t o r y of the e s t a t e 

w i t h the pr o b a t e c o u r t on A p r i l 4, 2005; the i n v e n t o r y d i d not 

i n c l u d e the w r o n g f u l - d e a t h a c t i o n , which had not y e t reached 

a c o n c l u s i o n . 

On May 15, 2005, J e r r y moved the pr o b a t e c o u r t t o approve 

the s e t t l e m e n t of the w r o n g f u l - d e a t h a c t i o n ; J e r r y a t t a c h e d 
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t o h i s motion a l i s t i n g of Jimmy's " n e x t of k i n and h e i r s a t 

l a w , " which l i s t e d Wendy Ma r i e Newman, who was Jimmy's 

daughter, a l o n g w i t h Jimmy's t h r e e b r o t h e r s and f o u r s i s t e r s . 

The p r o b a t e c o u r t conducted a h e a r i n g on J e r r y ' s motion, a t 

which i t hear d t e s t i m o n y from J e r r y and Wendy. J e r r y 

t e s t i f i e d t h a t he had r e t a i n e d an a t t o r n e y t o r e p r e s e n t the 

e s t a t e i n the w r o n g f u l - d e a t h a c t i o n and t h a t , through t h a t 

a t t o r n e y ' s n e g o t i a t i o n s , the e s t a t e had reached a proposed 

s e t t l e m e n t w i t h the l i a b l e p a r t y f o r the p o l i c y l i m i t s of i t s 

i n s u r a n c e — $1,000,000. J e r r y t e s t i f i e d t h a t he d e s i r e d f o r 

the p r o b a t e c o u r t t o approve the s e t t l e m e n t . The c o u r t 

q u e s t i o n e d the e s t a t e ' s c o u n s e l r e g a r d i n g h i s fees and 

expenses r e l a t i n g t o the s e t t l e m e n t of the w r o n g f u l - d e a t h 

a c t i o n , which amounted t o $405,448.88, l e a v i n g $594,551.12 t o 

be d i s t r i b u t e d t o the e s t a t e . Wendy t e s t i f i e d t h a t she 

d e s i r e d f o r the pr o b a t e c o u r t t o approve the s e t t l e m e n t of the 

w r o n g f u l - d e a t h a c t i o n . Wendy a l s o t e s t i f i e d t h a t she had no 

knowledge of any o t h e r h e i r s . The pr o b a t e c o u r t f u r t h e r 

q u e s t i o n e d Wendy r e g a r d i n g the e x i s t e n c e of o t h e r h e i r s : 

"THE COURT: [Wendy], l e t me j u s t c o n f i r m on the 
r e c o r d here. Your f a t h e r d i d not d i e w i t h a 
s u r v i v i n g spouse, d i d he? 
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"[WENDY]: Not t h a t I'm aware o f . 

"THE COURT: Okay, and you were h i s o n l y c h i l d ? 

"[WENDY]: That I know o f , yes." 

At the c o n c l u s i o n of the h e a r i n g , the p r o b a t e c o u r t approved 

the s e t t l e m e n t of the w r o n g f u l - d e a t h a c t i o n . 

On May 4, 2006, J e r r y p e t i t i o n e d the p r o b a t e c o u r t f o r a 

f i n a l s e t t l e m e n t of the e s t a t e and t o d i s c h a r g e J e r r y as the 

a d m i n i s t r a t o r of the e s t a t e . In h i s p e t i t i o n , J e r r y a s s e r t e d 

t h a t more than 6 months had passed s i n c e the p r o b a t e c o u r t 

i s s u e d l e t t e r s of a d m i n i s t r a t i o n , t h a t i t had been more than 

5 months s i n c e the p u b l i c a t i o n of n o t i c e of the i s s u a n c e of 

l e t t e r s of a d m i n i s t r a t i o n , and t h a t more than 30 days had 

passed s i n c e a c t u a l n o t i c e had been g i v e n t o a l l known 

c r e d i t o r s . J e r r y f u r t h e r a s s e r t e d t h a t no c l a i m s had been 

f i l e d a g a i n s t the e s t a t e and t h a t a l l the a s s e t s of the e s t a t e 

had been d e l i v e r e d t o Wendy, who, J e r r y a l l e g e d , was the o n l y 

h e i r of Jimmy. J e r r y a t t a c h e d t o h i s p e t i t i o n an a f f i d a v i t of 

Wendy, i n which she s t a t e d t h a t she consented t o the f i n a l 

s e t t l e m e n t of the e s t a t e and t h a t she had r e c e i v e d a l l the 

a s s e t s of the e s t a t e . The p r o b a t e c o u r t g r a n t e d J e r r y ' s 
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p e t i t i o n on May 8, 2006, c l o s i n g the e s t a t e and d i s c h a r g i n g 

J e r r y as the a d m i n i s t r a t o r of the e s t a t e . 

On Febr u a r y 21, 2011, T a y l o r f i l e d a motion t o s e t a s i d e 

the p r o b a t e c o u r t ' s o r d e r d i s c h a r g i n g J e r r y as the 

a d m i n i s t r a t o r of the e s t a t e and t o s e t a s i d e i t s o r d e r 

a p p r o v i n g the s e t t l e m e n t of the w r o n g f u l - d e a t h a c t i o n ; 

T a y l o r ' s motion i n d i c a t e d t h a t i t was brought under Rule 

60 ( b ) , A l a . R. C i v . P. T a y l o r c l a i m e d i n h i s motion t h a t he 

was an h e i r of Jimmy because Jimmy was T a y l o r ' s f a t h e r . 1 

T a y l o r f u r t h e r c l a i m e d : 

" J e r r y Wayne Newman and Wendy Marie Newman w i t h h e l d 
or s u p p r e s s e d from E r i c DeWayne T a y l o r the f a c t t h a t 
L e t t e r s of A d m i n i s t r a t i o n were i s s u e d on [Jimmy's] 
E s t a t e , t h a t a c l a i m f o r [Jimmy's] w r o n g f u l death 
was pursued, t h a t t h e r e was a motion and h e a r i n g on 
a proposed $1,000,000.00 s e t t l e m e n t , t h a t s e t t l e m e n t 
funds were r e c e i v e d , t h a t t h i s C ourt approved s a i d 
s e t t l e m e n t , t h a t a l l the net funds were d i s t r i b u t e d 
o n l y t o Wendy Marie Newman, and t h a t J e r r y Wayne 
Newman f i l e d a p e t i t i o n on F i n a l S e t t l e m e n t which 
was g r a n t e d by t h i s C o u r t . " 

T a y l o r a l l e g e d t h a t J e r r y and Wendy had f a l s e l y r e p r e s e n t e d t o 

the p r o b a t e c o u r t t h a t Wendy was Jimmy's o n l y h e i r and t h a t 

J e r r y and Wendy knew or s h o u l d have known t h a t T a y l o r was a l s o 

1 T a y l o r a t t a c h e d t o h i s motion a January 27, 2011, 
judgment of the M o b i l e J u v e n i l e Court d e t e r m i n i n g t h a t Jimmy 
was T a y l o r ' s f a t h e r . 
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Jimmy's h e i r . T a y l o r a l l e g e d t h a t the p r o b a t e c o u r t ' s 

s e t t l e m e n t of the e s t a t e was based on the a l l e g e d l y f a l s e 

r e p r e s e n t a t i o n s of J e r r y and Wendy. T a y l o r r e q u e s t e d t h a t the 

pr o b a t e c o u r t s e t a s i d e i t s o r d e r d i s m i s s i n g J e r r y as the 

a d m i n i s t r a t o r of the e s t a t e and i t s o r d e r a p p r o v i n g the 

w r o n g f u l - d e a t h s e t t l e m e n t , r e q u i r e Wendy t o r e t u r n h a l f of the 

w r o n g f u l - d e a t h s e t t l e m e n t proceeds t o the p r o b a t e c o u r t , and 

d i s t r i b u t e those proceeds t o T a y l o r . T a y l o r a l s o r e q u e s t e d an 

award a g a i n s t J e r r y , Wendy, and F i d e l i t y and D e p o s i t Company 

of M a r y l a n d 2 f o r an u n s t a t e d amount of compensatory damages, 

p u n i t i v e damages, and a t t o r n e y f e e s . 

The p r o b a t e c o u r t h e l d a h e a r i n g on T a y l o r ' s motion on 

March 30, 2011, a t which i t h e a r d t e s t i m o n y from J e r r y , Wendy, 

T a y l o r , and Mary Newman, who i s T a y l o r ' s mother. Mary 

t e s t i f i e d t h a t she became pregnant by Jimmy when she was 16 

years o l d and t h a t Jimmy had moved away not knowing t h a t she 

was pregnant. A c c o r d i n g t o Mary, Jimmy r e t u r n e d when T a y l o r 

was a p p r o x i m a t e l y 10 months o l d ; Jimmy and Mary m a r r i e d i n 

August 1984, when T a y l o r was a p p r o x i m a t e l y 1 year o l d . Mary 

2 F i d e l i t y and D e p o s i t Company of Ma r y l a n d s e r v e d as 
J e r r y ' s s u r e t y w h i l e he was the a d m i n i s t r a t o r of the e s t a t e . 
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t e s t i f i e d t h a t Jimmy r e f e r r e d t o T a y l o r as h i s son and h e l d 

h i m s e l f out t o the community as T a y l o r ' s f a t h e r . Mary a l s o 

t e s t i f i e d t h a t J e r r y knew t h a t Jimmy and Mary had m a r r i e d and 

t h a t she had a c h i l d . Mary f u r t h e r t e s t i f i e d t h a t she had 

t o l d J e r r y t h a t T a y l o r was Jimmy's son; however, Mary s t a t e d 

t h a t she d i d not know whether Jimmy had r e p r e s e n t e d t o J e r r y 

or o t h e r members of Jimmy's f a m i l y t h a t T a y l o r was h i s son. 

A c c o r d i n g t o Mary, she a l s o had t o l d o t h e r members of Jimmy's 

f a m i l y t h a t T a y l o r was Jimmy's son. Mary and Jimmy d i v o r c e d 

i n A p r i l 1987. Mary t e s t i f i e d t h a t she had i n f r e q u e n t 

e n counters w i t h Jimmy a f t e r the d i v o r c e . A c c o r d i n g t o Mary, 

Jimmy approached her and T a y l o r a t a gas s t a t i o n when T a y l o r 

was 15 years o l d and i n t r o d u c e d h i m s e l f t o T a y l o r as h i s 

f a t h e r . Mary d i d not r e c a l l any c o n v e r s a t i o n s she had had 

w i t h J e r r y from the time t h a t she and Jimmy d i v o r c e d i n 1987 

u n t i l a f t e r Jimmy's death i n 2005. 

A c c o r d i n g t o Mary, Wendy, who i s o l d e r than T a y l o r , a l s o 

knew of T a y l o r ' s e x i s t e n c e because, Mary s t a t e d , Jimmy had 

e x e r c i s e d weekend v i s i t a t i o n w i t h Wendy d u r i n g the time t h a t 

Jimmy and Mary were m a r r i e d . Mary s t a t e d t h a t a f t e r she and 

Jimmy had d i v o r c e d she had once e n c o u n t e r e d Wendy a t a 
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supermarket where Wendy was then w o r k i n g and t h a t , a t t h a t 

t i m e , she had asked Wendy whether she remembered T a y l o r . 

A c c o r d i n g t o Mary, Wendy asked whether T a y l o r was Mary's son, 

t o which Mary responded t h a t T a y l o r was Wendy's b r o t h e r . Mary 

a l s o s t a t e d t h a t she had had c o n v e r s a t i o n s w i t h Jimmy's 

b r o t h e r s and s i s t e r s i n which Mary had r e p r e s e n t e d t h a t T a y l o r 

was Jimmy's son. 

Mary t e s t i f i e d t h a t she h e a r d about Jimmy's death i n 

2005, s h o r t l y a f t e r Jimmy's f u n e r a l . Mary s t a t e d t h a t she was 

unaware a t t h a t time of the p r o b a t e p r o c e e d i n g s or the 

w r o n g f u l - d e a t h a c t i o n . A c c o r d i n g t o Mary, she f i r s t l e a r n e d 

of the s e t t l e m e n t i n the w r o n g f u l - d e a t h a c t i o n i n January 

2010, when she was i n f o r m e d of the s e t t l e m e n t by one of 

Jimmy's s i s t e r s . Mary t e s t i f i e d t h a t she t e l e p h o n e d J e r r y a 

few months l a t e r and t h a t J e r r y s t a t e d t o Mary t h a t he d i d not 

know t h a t T a y l o r was Jimmy's son or t h a t Jimmy and Mary had 

a c t u a l l y been m a r r i e d . 

T a y l o r t e s t i f i e d t h a t he was 26 years o l d a t the time of 

the h e a r i n g on h i s motion. A c c o r d i n g t o T a y l o r , Mary i n f o r m e d 

him of Jimmy's death i n 2005. T a y l o r t e s t i f i e d t h a t he had 

not had a c l o s e r e l a t i o n s h i p w i t h Jimmy. T a y l o r s t a t e d t h a t , 
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l i k e Mary, he a l s o r e c a l l e d the c o n v e r s a t i o n w i t h Jimmy a t the 

gas s t a t i o n ; T a y l o r s t a t e d t h a t he d i d not know Jimmy's 

i d e n t i t y u n t i l Jimmy t o l d him t h a t Jimmy was h i s f a t h e r . 

T a y l o r t e s t i f i e d t h a t he had not met J e r r y u n t i l 2010, when 

they underwent t e s t i n g t o determine i f Jimmy was T a y l o r ' s 

f a t h e r . A c c o r d i n g t o T a y l o r , he d i d not f i n d out about the 

p r o b a t e - c o u r t a c t i o n o r the w r o n g f u l - d e a t h s e t t l e m e n t u n t i l 

2010, when he was i n f o r m e d by Mary. A f t e r f i n d i n g out about 

the w r o n g f u l - d e a t h s e t t l e m e n t i n 2010, T a y l o r s t a t e d t h a t he 

and Mary r e t a i n e d c o u n s e l and i n i t i a t e d a p a t e r n i t y a c t i o n i n 

the j u v e n i l e c o u r t t o l e g a l l y e s t a b l i s h Jimmy's p a t e r n i t y of 

T a y l o r . T a y l o r s t a t e d t h a t the p a t e r n i t y t e s t had proven t h a t 

Jimmy was h i s f a t h e r . 

J e r r y t e s t i f i e d t h a t he d i d not know Mary w e l l . 

A c c o r d i n g t o J e r r y , he knew t h a t Jimmy and Mary had been 

i n v o l v e d i n a r e l a t i o n s h i p and t h a t the two had l i v e d 

t o g e t h e r ; however, he s t a t e d t h a t he d i d not know t h a t t h e y 

had been m a r r i e d . J e r r y a l s o t e s t i f i e d t h a t Jimmy never t o l d 

him t h a t Jimmy had a son; a c c o r d i n g t o J e r r y , Wendy was the 

o n l y c h i l d t h a t he knew t h a t Jimmy had f a t h e r e d . J e r r y 

t e s t i f i e d t h a t he d i d not r e c a l l any c o n v e r s a t i o n s w i t h Mary 
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i n which she t o l d him t h a t T a y l o r was Jimmy's c h i l d u n t i l Mary 

t e l e p h o n e d him i n 2010. J e r r y a l s o t e s t i f i e d t h a t none of h i s 

s i s t e r s had t o l d J e r r y t h a t he s h o u l d have known t h a t T a y l o r 

was Jimmy's c h i l d . When p r e s s e d by T a y l o r ' s c o u n s e l r e g a r d i n g 

whether he knew t h a t Jimmy had any c h i l d r e n o t h e r than Wendy, 

J e r r y responded: 

"No, or may have more. I don't know. Nobody has 
e ver t o l d me t h i s young man i s my b r o t h e r ' s son. I 
a c c e p t t h a t f a c t . I d i d not know he e x i s t e d . H i s 
name was not Newman. H i s mother never a s s o c i a t e d 
w i t h us, even though she s a i d she d i d way back when, 
I assume she had seen my b r o t h e r s and s i s t e r s a l l 
a l o n g i n the s t o r e , you know. I don't know t h a t I 
never met h e r . But, no, I d i d not know he had any 
o t h e r c h i l d r e n o t h e r than Wendy or anymore f o r t h a t 
m a t t e r . " 

J e r r y t e s t i f i e d t h a t he d i d not i n v e s t i g a t e a l l of Jimmy's 

former r e l a t i o n s h i p s t o determine whether Jimmy had any 

a d d i t i o n a l c h i l d r e n ; J e r r y s t a t e d t h a t Wendy was the o n l y 

c h i l d of Jimmy's of which he had any knowledge. 

Wendy t e s t i f i e d t h a t she was born i n A p r i l 1978 and t h a t 

Jimmy was her f a t h e r . Wendy t e s t i f i e d t h a t she d i d not r e c a l l 

s pending time w i t h Mary and t h a t she had not had much 

inv o l v e m e n t w i t h the Newmans. Wendy s t a t e d t h a t she d i d not 

know whether Jimmy was a t one time m a r r i e d t o Mary. Wendy 

f u r t h e r s t a t e d t h a t she d i d not r e c a l l s e e i n g Mary b e f o r e and 
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t h a t she had never met T a y l o r ; a c c o r d i n g t o Wendy, she d i d not 

r e c a l l the c o n v e r s a t i o n i n the supermarket of which Mary had 

t e s t i f i e d . Wendy t e s t i f i e d t h a t she had not had a c l o s e 

r e l a t i o n s h i p w i t h Jimmy and t h a t Jimmy had never t o l d her t h a t 

he had any o t h e r c h i l d r e n . Wendy a l s o t e s t i f i e d t h a t n e i t h e r 

her mother nor Jimmy's s i s t e r s had mentioned the e x i s t e n c e of 

any o t h e r c h i l d r e n . 

On A p r i l 5, 2011, the p r o b a t e c o u r t e n t e r e d a judgment 

denying T a y l o r ' s motion. T a y l o r a p pealed t o the Alabama 

Supreme C o u r t . Our supreme c o u r t t r a n s f e r r e d the ap p e a l t o 

t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

" I t i s w e l l e s t a b l i s h e d t h a t the d e c i s i o n t o 
g r a n t or t o deny r e l i e f p u r s u a n t t o a Rule 60 (b) 
motion i s d i s c r e t i o n a r y w i t h the t r i a l c o u r t . In 
r e v i e w i n g the t r i a l c o u r t ' s r u l i n g on such a motion, 
we cannot d i s t u r b the t r i a l c o u r t ' s d e c i s i o n u n l e s s 
the t r i a l c o u r t abused t h a t d i s c r e t i o n i n denying 
the motion." 

DaLee v. Crosby Lumber Co., 561 So. 2d 1086, 1089 ( A l a . 1990) 

( c i t a t i o n s o m i t t e d ) . However, 

" ' [ t ] h e s t a n d a r d of r e v i e w on ap p e a l 
from the d e n i a l [or g r a n t i n g ] of r e l i e f 
under Rule 60(b)(4) i s not whether t h e r e 
has been an abuse of d i s c r e t i o n . When the 
g r a n t or d e n i a l of r e l i e f t u r n s on the 
v a l i d i t y of the judgment, as under Rule 
6 0 ( b ) ( 4 ) , d i s c r e t i o n has no p l a c e . I f the 
judgment i s v a l i d , i t must s t a n d ; i f i t i s 

11 



2100781 

v o i d , i t must be s e t a s i d e . A judgment i s 
v o i d o n l y i f the c o u r t r e n d e r i n g i t l a c k e d 
j u r i s d i c t i o n of the s u b j e c t m a t t e r or of 
the p a r t i e s , or i f i t a c t e d i n a manner 
i n c o n s i s t e n t w i t h due p r o c e s s . S a t t e r f i e l d  
v. Winston I n d u s t r i e s , I n c . , 553 So. 2d 61 
( A l a . 1989).'" 

O r i x F i n . S e r v s . , I n c . v. Murphy, 9 So. 3d 1241, 1244 ( A l a . 

2 0 0 8 ) ( q u o t i n g Insurance Mgmt. & Admin., I n c . v. Palomar I n s .  

Corp., 590 So. 2d 209, 212 ( A l a . 1991)). 

T a y l o r brought h i s a c t i o n i n the p r o b a t e c o u r t by f i l i n g 

a motion under Rule 6 0 ( b ) . On a p p e a l , he c h a r a c t e r i z e s h i s 

motion as f a l l i n g under Rule 6 0 ( b ) ( 4 ) , Rule 6 0 ( b ) ( 6 ) , and the 

p r o v i s i o n a l l o w i n g an independent a c t i o n under Rule 6 0 ( b ) ( 3 ) . 3 

"Rules 59, 59.1, and 60 of the Alabama Rul e s of C i v i l 

P rocedure a p p l y i n p r o b a t e c o u r t p r o c e e d i n g s p u r s u a n t t o § 

12-13-12, A l a . Code 1975." M c G a l l a g h e r v. E s t a t e of DeGeer, 

934 So. 2d 391, 399 n. 2 ( A l a . C i v . App. 2005). S e c t i o n 12¬

13-12 p r o v i d e s t h a t the " p r o v i s i o n s of t h i s code i n r e f e r e n c e 

3We note t h a t T a y l o r ' s a l l e g a t i o n s t h a t the c h a l l e n g e d 
p r o b a t e - c o u r t o r d e r s are e i t h e r v o i d or were p r o c u r e d by f r a u d 
f a l l s q u a r e l y under Rule 60(b)(4) or Rule 6 0 ( b ) ( 3 ) ; t h e r e f o r e , 
the a l l e g a t i o n s cannot a l s o be brought under Rule 6 0 ( b ) ( 6 ) . 
See R.E. G r i l l s , I n c . v. Davison, 641 So. 2d 225, 229 ( A l a . 
1 9 9 4 ) ( " C l a u s e ( 6 ) , however, i s m u t u a l l y e x c l u s i v e of the 
s p e c i f i c grounds of c l a u s e s (1) through ( 5 ) , and a p a r t y may 
not o b t a i n r e l i e f under c l a u s e (6) i f i t would have been 
a v a i l a b l e under c l a u s e s (1) through ( 5 ) . " ) . 
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t o ... p l e a d i n g and p r a c t i c e , judgments and o r d e r s i n the 

c i r c u i t c o u r t ... and of e n f o r c i n g o r d e r s and judgments" 

a p p l y t o the pr o b a t e c o u r t o n l y " i n the absence of e x p r e s s 

p r o v i s i o n t o the c o n t r a r y . " 

T a y l o r brought t h i s a c t i o n a s s e r t i n g , among o t h e r c l a i m s , 

a c l a i m under Rule 6 0 ( b ) ( 3 ) , which a l l o w s a c o u r t t o e n t e r t a i n 

an independent a c t i o n s e e k i n g t o have a judgment or o r d e r s e t 

a s i d e on the b a s i s of f r a u d i f t h a t independent a c t i o n i s 

brought w i t h i n t h r e e y e a r s of the date of the e n t r y of the 

judgment or o r d e r . 4 Rule 60(b) a l s o a l l o w s f o r the t o l l i n g of 

the time i n which t o f i l e an independent a c t i o n based on f r a u d 

4A p a r t y may b r i n g a Rule 60 (b)(3) motion i n an e x i s t i n g 
a c t i o n , s e e k i n g t o s e t a s i d e a judgment or o r d e r on the ground 
of f r a u d , i f t h a t motion i s f i l e d w i t h i n f o u r months of the 
e n t r y of the judgment or o r d e r . T a y l o r f i l e d h i s motion w e l l 
o u t s i d e t h a t four-month time l i m i t a t i o n . However, T a y l o r ' s 
motion can be c o n s i d e r e d as i n i t i a t i n g an independent a c t i o n , 
s u b j e c t t o the time l i m i t a t i o n s d i s c u s s e d above. See Warren v.  
R i g g i n s , 484 So. 2d 412, 414 ( A l a . 1 9 8 6 ) ( h o l d i n g t h a t a motion 
f i l e d p u r s u a n t t o Rule 60(b)(3) may be t r e a t e d as i n i t i a t i n g 
an independent a c t i o n when t h a t motion was f i l e d a f t e r the 
four-month time l i m i t a t i o n i n Rule 60(b) (3) ). See a l s o 
Committee Comments on 1973 A d o p t i o n of Rule 60 ("There i s 
l i t t l e p r o c e d u r a l d i f f e r e n c e between the two methods of 
a t t a c k , and s i n c e nomenclature i s u n i m p o r t a n t , c o u r t s have 
c o n s i s t e n t l y t r e a t e d a p r o c e e d i n g i n form an independent 
a c t i o n as i f i t were a motion, and v i c e v e r s a , where one but 
not the o t h e r was t e c h n i c a l l y a p p r o p r i a t e , and any p r o c e d u r a l 
d i f f e r e n c e between them was i m m a t e r i a l i n the c a s e . " ) . 
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p u r s u a n t t o § 6-2-3, A l a . Code 1975. 5 However, the Probate 

Code, i n § 43-8-5, A l a . Code 1975, p r o v i d e s : 

"Whenever f r a u d has been p e r p e t r a t e d i n 
c o n n e c t i o n w i t h any p r o c e e d i n g or i n any statement 
f i l e d under t h i s c h a p t e r or i f f r a u d i s used t o 
a v o i d or c i r c u m v e n t the p r o v i s i o n s or purposes of 
t h i s c h a p t e r , any person i n j u r e d t h e r e b y may o b t a i n 
a p p r o p r i a t e r e l i e f a g a i n s t the p e r p e t r a t o r of the 
f r a u d or r e s t i t u t i o n from any person (other than a 
bona f i d e p u r c h a s e r ) b e n e f i t t i n g from the f r a u d , 
whether i n n o c e n t or not. Any p r o c e e d i n g must be 
commenced w i t h i n one year a f t e r the d i s c o v e r y of the 
f r a u d or from the time when the f r a u d s h o u l d have 
been d i s c o v e r e d , but no p r o c e e d i n g may be brought 
a g a i n s t one not a p e r p e t r a t o r of the f r a u d l a t e r 
than f i v e y e a r s a f t e r the time of the commission of 
the f r a u d . T h i s s e c t i o n has no b e a r i n g on remedies 
r e l a t i n g t o f r a u d p r a c t i c e d on a decedent d u r i n g h i s 
l i f e t i m e which a f f e c t s the s u c c e s s i o n of h i s 

e s t a t e . " 

The Commentary t o § 43-8-5 notes t h a t " [ t ] h i s i s an o v e r r i d i n g 

p r o v i s i o n t h a t p r o v i d e s an e x c e p t i o n t o the p r o c e d u r e s and 

l i m i t a t i o n s p r o v i d e d i n t h i s a c t or o t h e r w i s e i n the Code of 

Alabama." Thus, the e x p r e s s p r o v i s i o n i n § 43-8-5 d i s p l a c e s 

the p r o v i s i o n s of Rule 6 0 ( b ) ( 3 ) , which would o t h e r w i s e be 

5 S e c t i o n 6-2-3 p r o v i d e s : 

" I n a c t i o n s s e e k i n g r e l i e f on the ground of 
f r a u d where the s t a t u t e has c r e a t e d a b a r , the c l a i m 
must not be c o n s i d e r e d as h a v i n g a c c r u e d u n t i l the 
d i s c o v e r y by the a g g r i e v e d p a r t y of the f a c t 
c o n s t i t u t i n g the f r a u d , a f t e r which he must have two 
years w i t h i n which t o p r o s e c u t e h i s a c t i o n . " 
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a p p l i c a b l e p u r s u a n t t o § 12-13-12, w i t h r e g a r d t o the time 

l i m i t a t i o n s f o r the f i l i n g of an independent a c t i o n 

c h a l l e n g i n g a judgment or o r d e r of the pr o b a t e c o u r t based on 

an a l l e g a t i o n of f r a u d . 

A l t h o u g h J e r r y and Wendy r a i s e the i s s u e of the s t a t u t e 

of l i m i t a t i o n s on a p p e a l , a l b e i t w i t h r e g a r d t o the t o l l i n g 

p r o v i s i o n s i n § 6-2-3 r a t h e r than the l i m i t a t i o n s p e r i o d i n § 

43-8-5, they d i d not r a i s e the i s s u e of the s t a t u t e of 

l i m i t a t i o n s a t any time i n the pr o b a t e c o u r t . 

"The s t a t u t e of l i m i t a t i o n s i s s p e c i f i c a l l y l i s t e d 
as an a f f i r m a t i v e defense i n A [ l a ] . R. C i v . P. 8 ( c ) ; 
and the r u l e r e q u i r e s t h a t i t be s p e c i a l l y p l e a d e d . 
Once an answer i s f i l e d , i f an a f f i r m a t i v e defense 
i s not p l e a d e d , i t i s waived. Robinson v. M o r r i s , 
352 So. 2d 1355, 1357 ( A l a . 1977). The defense may 
be r e v i v e d i f the adverse p a r t y o f f e r s no o b j e c t i o n 
( B e c h t e l v. Crown Pe t r o l e u m Corp., 451 So. 2d 793, 
796 ( A l a . 1984)); or i f the p a r t y who s h o u l d have 
p l e a d e d i t i s a l l o w e d t o amend h i s p l e a d i n g ( P i e r s o l  
v. ITT D r i l l D i v i s i o n , I n c . , 445 So. 2d 559, 561 
( A l a . 1984)); or i f the defense appears on the f a c e 
of the c o m p l a i n t ( c f . , Sims v. Lewis, 374 So. 2d 
298, 302 ( A l a . 1979); and W i l l i a m s v. M c M i l l a n , 352 
So. 2d 1347, 1349 ( A l a . 1 9 7 7 ) ) . " 

W a l l a c e v. Alabama Ass'n of C l a s s i f i e d Sch. Emps., 463 So. 2d 

135, 136-37 ( A l a . 1984). Because J e r r y and Wendy never r a i s e d 

the i s s u e of the s t a t u t e of l i m i t a t i o n s i n the pr o b a t e c o u r t , 

they have waived the i s s u e ; t h e r e f o r e , we cannot c o n s i d e r 
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whether T a y l o r ' s a c t i o n was b a r r e d by the time l i m i t a t i o n s 

p r o v i d e d i n § 43-8-5. 

On a p p e a l , T a y l o r p r e s e n t s arguments p e r t a i n i n g t o the 

two types of f r a u d d e f i n e d i n § 6-5-101, A l a . Code 1975, which 

p r o v i d e s : " M i s r e p r e s e n t a t i o n s of a m a t e r i a l f a c t made 

w i l l f u l l y t o d e c e i v e , or r e c k l e s s l y w i t h o u t knowledge, and 

a c t e d on by the o p p o s i t e p a r t y , or i f made by m i s t a k e and 

i n n o c e n t l y and a c t e d on by the o p p o s i t e p a r t y , c o n s t i t u t e 

l e g a l f r a u d . " In C h r i s t i a n v. Murray, 915 So. 2d 23, 28 ( A l a . 

2005), our supreme c o u r t h e l d t h a t the s p e c i e s of f r a u d t h a t 

the l e g i s l a t u r e i n t e n d e d t o be c o n s i d e r e d i n an a c t i o n brought 

under § 43-8-5 "must be t h a t k i n d of f r a u d t h a t would a l l o w 

r e l i e f f o r ' f r a u d on a c o u r t . ' " The C h r i s t i a n c o u r t noted: 

" ' T h i s Court has d e f i n e d " f r a u d upon the c o u r t " 
as t h a t s p e c i e s of f r a u d t h a t d e f i l e s or attempts t o 
d e f i l e the c o u r t i t s e l f or t h a t i s a f r a u d 
p e r p e t r a t e d by an o f f i c e r of the c o u r t , and i t does 
not i n c l u d e f r a u d among the p a r t i e s , w i t h o u t more.' 
Waters v. J o l l y , 582 So. 2d 1048, 1055 ( A l a . 1991) 
( c i t i n g Brown v. K i n g s b e r r y Mortgage Co., 349 So. 2d 
564 ( A l a . 1977), and Spindlow v. Spindlow, 512 So. 
2d 918 ( A l a . C i v . App. 1987)). B l a c k ' s Law  
D i c t i o n a r y 686 (8th ed. 2004) d e f i n e s ' f r a u d on the 
c o u r t ' as f o l l o w s : 'In a j u d i c i a l p r o c e e d i n g , a 
la w y e r ' s or p a r t y ' s misconduct so s e r i o u s t h a t i t 
undermines or i s i n t e n d e d t o undermine the i n t e g r i t y 
of the p r o c e e d i n g . ' See Ex p a r t e Free, 910 So. 2d 
753 ( A l a . 2005) . The cases i n which f r a u d on the 
c o u r t has been found, f o r the most p a r t , have been 
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cases i n which t h e r e was 'the most e g r e g i o u s conduct 
i n v o l v i n g a c o r r u p t i o n of the j u d i c i a l p r o c e s s 
i t s e l f , ' such as the b r i b e r y of a judge or the 
employment of c o u n s e l t o i m p r o p e r l y i n f l u e n c e the 
c o u r t . 11 C h a r l e s A. Wright e t a l . , F e d e r a l P r a c t i c e  
& Procedure C i v . 2d § 2870 (1995)." 

915 So. 2d a t 28. T h e r e f o r e , we w i l l c o n s i d e r o n l y whether 

the p r o b a t e c o u r t abused i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t 

J e r r y and Wendy had not committed f r a u d on the c o u r t and, 

t h e r e f o r e , e r r e d i n denying T a y l o r ' s motion. 

The p r o b a t e c o u r t h e a r d c o n f l i c t i n g e v i d e n c e r e g a r d i n g 

whether J e r r y knew t h a t T a y l o r was Jimmy's c h i l d . Faced w i t h 

c o n f l i c t i n g e v i d e n c e , the p r o b a t e c o u r t had t o determine the 

c r e d i b i l i t y of the w i t n e s s e s and what weight t o g i v e each 

w i t n e s s ' s t e s t i m o n y . T h i s c o u r t i s not a l l o w e d t o reweigh the 

ev i d e n c e or t o determine the c r e d i b i l i t y of w i t n e s s e s . 

"The Alabama Supreme Court has s t a t e d t h a t 'the 
law i s s e t t l e d t h a t w e i g h i n g e v i d e n c e i s not the 
u s u a l f u n c t i o n of an a p p e l l a t e c o u r t . T h i s i s 
e s p e c i a l l y t r u e where ... the assessment of the 
c r e d i b i l i t y of w i t n e s s e s i s i n v o l v e d . ' K n i g h t v.  
B e v e r l y H e a l t h Care Bay Manor H e a l t h Care C t r . , 82 0 
So. 2d 92, 102 ( A l a . 2001) ( c i t a t i o n omitted) . 
A c c o r d i n g l y , a p p e l l a t e c o u r t s i n t h i s s t a t e 
g e n e r a l l y do not r e v i e w e v i d e n c e i n o r d e r t o make 
f a c t u a l c o n c l u s i o n s ; i n s t e a d , t h e y r e v i e w judgments 
i n o r d e r t o determine whether the t r i a l c o u r t 
committed r e v e r s i b l e e r r o r . " 
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J.C. v. S t a t e Dep't of Human Res., 986 So. 2d 1172, 1184 ( A l a . 

2007). J e r r y and Wendy t e s t i f i e d t h a t t h e y had no knowledge 

t h a t T a y l o r was Jimmy's c h i l d . I t was w i t h i n the d i s c r e t i o n 

of the pr o b a t e c o u r t t o a s s i g n g r e a t e r weight and c r e d i b i l i t y 

t o t h e i r t e s t i m o n y than t o the t e s t i m o n y of Mary and T a y l o r . 

Because the pr o b a t e c o u r t had s u f f i c i e n t e v i d e n c e b e f o r e i t t o 

supp o r t a d e t e r m i n a t i o n t h a t n e i t h e r J e r r y nor Wendy had 

committed f r a u d on the c o u r t w i t h r e s p e c t t o the pr o b a t e 

p r o c e e d i n g s , we cannot conclude t h a t the pr o b a t e c o u r t abused 

i t s d i s c r e t i o n when i t d e n i e d T a y l o r ' s motion. 

T a y l o r next argues t h a t the pr o b a t e c o u r t e r r e d i n 

denying h i s motion because, he says, the o r d e r s of the pr o b a t e 

c o u r t are v o i d . 6 T a y l o r argues t h a t the pr o b a t e c o u r t ' s 

o r d e r s are v o i d because, T a y l o r says, J e r r y ' s f a i l u r e t o g i v e 

T a y l o r n o t i c e of the proba t e p r o c e e d i n g s d e p r i v e d the pr o b a t e 

c o u r t of p e r s o n a l j u r i s d i c t i o n over him. 

6 M o t i o n s under Rule 60(b)(4) a l l e g i n g t h a t a judgment or 
or d e r i s v o i d are not s u b j e c t t o the r e a s o n a b l e - t i m e 
r equirement of Rule 60(b) and can be brought a t any time . See  
Ex p a r t e F u l l C i r c l e D i s t r i b . , L.L.C., 883 So. 2d 638, 643 
( A l a . 2003). 

18 



2100781 

S e c t i o n 43-2-61, A l a . Code 1975, p r e s c r i b e s the type of 

n o t i c e t h a t the a d m i n i s t r a t o r of an e s t a t e must g i v e t o those 

who have c l a i m s a g a i n s t the decedent. That s e c t i o n p r o v i d e s : 

" N o t i c e , as p r e s c r i b e d i n s e c t i o n 43-2-60, must 
be g i v e n : 

"(1) By f i r s t - c l a s s m a i l a ddressed t o 
t h e i r l a s t known ad d r e s s , or by o t h e r 
mechanism r e a s o n a b l y c a l c u l a t e d t o p r o v i d e 
a c t u a l n o t i c e , t o a l l p e r s o n s , f i r m s , and 
c o r p o r a t i o n s h a v i n g c l a i m s a g a i n s t the 
decedent, who are known or who are 
r e a s o n a b l y a s c e r t a i n a b l e by the p e r s o n a l 
r e p r e s e n t a t i v e w i t h i n s i x months from the 
g r a n t of l e t t e r s ; and 

"(2) By p u b l i s h i n g a n o t i c e once a 
week f o r t h r e e s u c c e s s i v e weeks i n a 
newspaper of g e n e r a l c i r c u l a t i o n p u b l i s h e d 
i n the county i n which the l e t t e r s were 
g r a n t e d o r , i f none i s p u b l i s h e d i n the 
county, i n the one p u b l i s h e d n e a r e s t t o the 
courthouse t h e r e o f or i n an a d j o i n i n g 
county." 

T a y l o r argues t h a t J e r r y was r e q u i r e d t o n o t i f y T a y l o r of 

J e r r y ' s r e c e i p t of l e t t e r s of a d m i n i s t r a t i o n f o r the e s t a t e by 

f i r s t - c l a s s m a i l , as r e q u i r e d by § 43-2-60(1), because, T a y l o r 

says, h i s i d e n t i t y as an h e i r was r e a s o n a b l y a s c e r t a i n a b l e . 

The q u e s t i o n whether T a y l o r was known or r e a s o n a b l y 

a s c e r t a i n a b l e t o J e r r y or Wendy as an h e i r i s a q u e s t i o n o f 
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f a c t . The p r o b a t e c o u r t h e a r d ore tenus e v i d e n c e c o n c e r n i n g 

whether J e r r y or Wendy knew t h a t Jimmy was T a y l o r ' s f a t h e r . 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v.  
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
presumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
(A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not ext e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So.2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). The p r o b a t e c o u r t 

h e a r d t e s t i m o n y from J e r r y t h a t Jimmy had never mentioned t o 

J e r r y t h a t he had any c h i l d r e n o t h e r than Wendy. J e r r y a l s o 

t e s t i f i e d t h a t he had had l i t t l e c o n t a c t w i t h Mary and t h a t 

none of h i s s i s t e r s had ever mentioned t o him t h a t T a y l o r was 

Jimmy's c h i l d . The pr o b a t e c o u r t a l s o h e a r d t e s t i m o n y from 

Wendy t h a t she had no knowledge of T a y l o r ' s e x i s t e n c e or t h a t 

he was Jimmy's c h i l d . Wendy and J e r r y ' s t e s t i m o n y was 
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s u f f i c i e n t t o s u p p o r t a d e t e r m i n a t i o n by the p r o b a t e c o u r t 

t h a t T a y l o r was not known or r e a s o n a b l y a s c e r t a i n a b l e t o J e r r y 

as Jimmy's h e i r . Because T a y l o r was not known or r e a s o n a b l y 

a s c e r t a i n a b l e as an h e i r , J e r r y had no duty t o n o t i f y T a y l o r 

of J e r r y ' s appointment as a d m i n i s t r a t o r of the e s t a t e by 

f i r s t - c l a s s m a i l ; n o t i f i c a t i o n by p u b l i c a t i o n , as a l l o w e d i n 

§ 43-2-61(2), was s u f f i c i e n t . A c c o r d i n g l y , the p r o b a t e c o u r t 

d i d not e r r when i t d e n i e d T a y l o r ' s motion i n s o f a r as he 

a l l e g e d t h a t the p r o b a t e c o u r t ' s e a r l i e r o r d e r s were v o i d . 

Because we f i n d no r e v e r s i b l e e r r o r , we a f f i r m the 

p r o b a t e c o u r t ' s judgment denying T a y l o r ' s Rule 60(b) motion. 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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