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BRYAN, Judge. 

B & B Wrecker S e r v i c e , I n c . ("B & B"), appeals from a 

summary judgment i n f a v o r of the C i t y of C i t r o n e l l e ("the 

c i t y " ) . We r e v e r s e and remand. 
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U n d i s p u t e d F a c t s 

The f o l l o w i n g f a c t s are u n d i s p u t e d . On December 19, 2008, 

o f f i c e r s of the c i t y ' s p o l i c e department ("the p o l i c e 

department") o b t a i n e d a s e a r c h w a r r a n t a u t h o r i z i n g them t o 

s e a r c h a m o b i l e home ("the mobile home") l o c a t e d i n C i t r o n e l l e 

f o r e v i d e n c e r e l a t i n g t o the manufacture of methamphetamine. 

P u r s u a n t t o the s e a r c h w a r r a n t , the o f f i c e r s s e i z e d , among 

o t h e r t h i n g s , a 2000 Dodge Ram 3500 p i c k u p t r u c k ("the Dodge 

Ram"). The p o l i c e department then c a l l e d B & B and asked B & 

B t o come t o the m o b i l e home. O f f i c e r B i l l Newburn of the 

p o l i c e department then d i r e c t e d B & B t o tow the Dodge Ram and 

t h r e e o t h e r a u t o m o b i l e s t o B & B's s t o r a g e f a c i l i t y . Four or 

f i v e days a f t e r t o w i n g the Dodge Ram and the t h r e e o t h e r 

a u t o m o b i l e s t o i t s s t o r a g e f a c i l i t y , B & B asked O f f i c e r 

Newburn whether the c i t y wanted t o move the Dodge Ram and the 

t h r e e o t h e r a u t o m o b i l e s t o a f a c i l i t y owned by the c i t y f o r 

s t o r a g e because the fees f o r s t o r i n g the Dodge Ram and the 

t h r e e o t h e r a u t o m o b i l e s a t B & B's f a c i l i t y would t o t a l $100 

per day. O f f i c e r Newburn t o l d B & B t h a t he would check w i t h 

the mayor and the p o l i c e c h i e f . O f f i c e r Newburn l a t e r t o l d B 

& B t h a t the c i t y wanted t o l e a v e the Dodge Ram and the t h r e e 

2 



2100820 

o t h e r a u t o m o b i l e s a t B & B's f a c i l i t y . 

On F e b r u a r y 27, 2009, the S t a t e of Alabama i n s t i t u t e d an 

a c t i o n i n the M o b i l e C i r c u i t C o u r t , s e e k i n g the f o r f e i t u r e of 

the Dodge Ram and o t h e r items s e i z e d a t the premises where the 

mo b i l e home was l o c a t e d . The owner of the Dodge Ram ("the 

owner") c o n t e s t e d the f o r f e i t u r e of the Dodge Ram. At the 

c o n c l u s i o n of the bench t r i a l of t h a t a c t i o n on December 1, 

2009, the M o b i l e C i r c u i t C ourt o r a l l y announced t h a t i t was 

g o i n g t o r u l e i n f a v o r of the owner. On F e b r u a r y 3, 2010, the 

M o b i l e C i r c u i t C ourt e n t e r e d a w r i t t e n judgment i n f a v o r of 

the owner. The judgment o r d e r e d the S t a t e t o r e t u r n the Dodge 

Ram t o the owner. 

On January 22, 2010, the owner sued B & B i n the M o b i l e 

D i s t r i c t C o u r t . The owner a l l e g e d t h a t the p o l i c e department 

had r e l e a s e d i t s h o l d on the Dodge Ram p u r s u a n t t o the 

judgment of the M o b i l e C i r c u i t C ourt i n the f o r f e i t u r e a c t i o n 

but t h a t B & B had r e f u s e d t o r e l e a s e the Dodge Ram t o the 

owner. The owner sought a judgment awarding him p o s s e s s i o n of 

the Dodge Ram. B & B c o u n t e r c l a i m e d , s e e k i n g t o r e c o v e r i t s 

fees f o r s t o r i n g the Dodge Ram a t i t s f a c i l i t y . F o l l o w i n g a 

bench t r i a l , the M o b i l e D i s t r i c t C o u r t , on August 4, 2010, 
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e n t e r e d a judgment (1) f i n d i n g t h a t , i f B & B was owed fees 

f o r s t o r i n g the Dodge Ram a t i t s f a c i l i t y , the f e e s were not 

owed by the owner and (2) f i n d i n g i n f a v o r of the owner w i t h 

r e s p e c t t o h i s c l a i m s e e k i n g p o s s e s s i o n of the Dodge Ram. 

B & B a p p e a l e d from the judgment of the M o b i l e D i s t r i c t 

C o urt t o the M o b i l e C i r c u i t C o u r t . On December 22, 2010, the 

M o b i l e C i r c u i t C ourt e n t e r e d a judgment (1) f i n d i n g t h a t the 

owner was not r e s p o n s i b l e f o r B & B's f e e s f o r s t o r i n g the 

Dodge Ram a t i t s f a c i l i t y and (2) f i n d i n g i n f a v o r of the 

owner w i t h r e s p e c t t o h i s c l a i m s e e k i n g p o s s e s s i o n of the 

Dodge Ram. 

P r o c e d u r a l H i s t o r y 

On November 8, 2010, B & B sued the c i t y i n the M o b i l e 

C i r c u i t C o u r t . In p e r t i n e n t p a r t , B & B's c o m p l a i n t a l l e g e d : 

"3. That [ t h e p o l i c e d e p artment] impounded [ t h e 
Dodge Ram] p u r s u a n t t o a l a w f u l drug a r r e s t and 
p l a c e d i t f o r s t o r a g e and s a f e k e e p i n g w i t h [B & B ] 
pending the outcome of the c r i m i n a l p r o c e e d i n g s and 
c i v i l f o r f e i t u r e p r o c e e d i n g s i n i t i a t e d by [ t h e 
S t a t e ] through the M o b i l e County D i s t r i c t A t t o r n e y ' s 
O f f i c e . 

"4. That on or about December 1, 2009, the 
[ M o b i l e C i r c u i t C o u r t ] o r d e r e d the [Dodge Ram] t o be 
r e l e a s e d t o the r i g h t f u l owner. 

"5. [The c i t y ] has r e f u s e d t o pay the s t o r a g e 
fees even though l a w f u l demand was made f o r the 
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same. 

"6. [B & B] has i n c u r r e d s u b s t a n t i a l s t o r a g e 
fees as a r e s u l t of the impoundment." 

Answering, the c i t y d e n i e d t h a t i t was o b l i g a t e d t o pay B & 

B's f e e s f o r s t o r i n g the Dodge Ram a t i t s f a c i l i t y . 

On March 11, 2011, the c i t y moved f o r a summary judgment. 

The c i t y a s s e r t e d t h a t , a l t h o u g h i t had asked B & B t o tow and 

s t o r e the Dodge Ram, i t was not l i a b l e f o r B & B's s t o r a g e 

f e e s because, i t s a i d , (1) § 11-47-5, A l a . Code 1975, 1 

r e q u i r e s c o n t r a c t s w i t h m u n i c i p a l i t i e s t o be i n w r i t i n g and B 

& B d i d not have a w r i t t e n c o n t r a c t w i t h the c i t y r e l a t i n g t o 

the towing or s t o r a g e of the Dodge Ram and (2) § 20-2-

1 S e c t i o n 11-47-5 p r o v i d e s : 

" C o n t r a c t s e n t e r e d i n t o by a m u n i c i p a l i t y s h a l l 
be i n w r i t i n g , s i g n e d and e x e c u t e d i n the name of 
the c i t y or town by the o f f i c e r s a u t h o r i z e d t o make 
the same and by the p a r t y c o n t r a c t i n g . I n cases not 
o t h e r w i s e d i r e c t e d by law or o r d i n a n c e , such 
c o n t r a c t s s h a l l be e n t e r e d i n t o and e x e c u t e d by the 
mayor i n the name of the c i t y or town and a l l 
o b l i g a t i o n s f o r the payment of money by the 
m u n i c i p a l i t y , except f o r bonds and i n t e r e s t coupons, 
s h a l l be a t t e s t e d by the c l e r k . T h i s s e c t i o n s h a l l 
not be c o n s t r u e d t o cover purchases f o r the o r d i n a r y 
needs of the m u n i c i p a l i t y . " 
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9 3 ( e ) ( 2 ) , A l a . Code 1975, 2 does not a u t h o r i z e the payment of 

s t o r a g e f e e s on s e i z e d p r o p e r t y when the s e i z e d p r o p e r t y i s 

not f o r f e i t e d . 

I n o p p o s i t i o n t o the summary-judgment motion, B & B 

a s s e r t e d (1) t h a t § 20-2-93(e)(2) was not a p p l i c a b l e t o B & 

B's c l a i m because the Dodge Ram had not been f o r f e i t e d and (2) 

t h a t B & B was e n t i t l e d t o r e c o v e r i t s f e e s f o r s t o r i n g the 

Dodge Ram by v i r t u e of the d o c t r i n e s of i m p l i e d c o n t r a c t and 

quantum m e r u i t . F o l l o w i n g a h e a r i n g , the t r i a l c o u r t , on A p r i l 

18, 2011, e n t e r e d a judgment g r a n t i n g the summary-judgment 

motion on the ground t h a t the c i t y was not o b l i g a t e d t o pay B 

& B's s t o r a g e f e e s under § 20-2-93 because the Dodge Ram had 

2 I n p e r t i n e n t p a r t , § 20-2-93(e)(2) p r o v i d e s : 

"(e) When p r o p e r t y i s f o r f e i t e d under t h i s 
c h a p t e r the s t a t e , county, or m u n i c i p a l law 
enforcement agency may: 

II 

"(2) S e l l t h a t which i s not r e q u i r e d t o be 
d e s t r o y e d by law and which i s not h a r m f u l t o the 
p u b l i c . The proceeds from the s a l e a u t h o r i z e d by 
t h i s s u b s e c t i o n s h a l l be used, f i r s t , f o r payment of 
a l l p r o p e r expenses of the p r o c e e d i n g s f o r 
f o r f e i t u r e and s a l e , i n c l u d i n g expenses of s e i z u r e , 
maintenance of or c u s t o d y , a d v e r t i s i n g and c o u r t 
c o s t s " 

6 



2100820 

not been f o r f e i t e d . T h e r e a f t e r , B & B t i m e l y a p p e a l e d t o t h i s 

c o u r t . 

S t a n d a r d of Review 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p r o v e d . " 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

A n a l y s i s 

B & B f i r s t argues t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 
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the summary-judgment motion because, i t says, the f i n a l 

sentence of § 11-47-5 i m p l i e s t h a t a c i t y may o r a l l y c o n t r a c t 

f o r "purchases f o r the o r d i n a r y needs of the m u n i c i p a l i t y " and 

B & B p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the c i t y 

had o r a l l y c o n t r a c t e d f o r B & B t o s t o r e the Dodge Ram a t B & 

B's f a c i l i t y . However, the r e c o r d b e f o r e us does not i n d i c a t e 

t h a t B & B p r e s e n t e d t h a t argument t o the t r i a l c o u r t ; 

t h e r e f o r e , we cannot c o n s i d e r i t . See Ex p a r t e R y a l s , 773 So. 

2d 1011, 1013 ( A l a . 2000) ("[T]he a p p e l l a t e c o u r t can c o n s i d e r 

an argument a g a i n s t the v a l i d i t y of a summary judgment o n l y t o 

the e x t e n t t h a t the r e c o r d on appea l c o n t a i n s m a t e r i a l from 

the t r i a l c o u r t r e c o r d p r e s e n t i n g t h a t argument t o the t r i a l 

c o u r t b e f o r e or a t the time of s u b m i s s i o n of the motion f o r 

summary judgment. Andrews v. M e r r i t t O i l Co., 612 So. 2d 409 

( A l a . 1992)." (emphasis o m i t t e d ) ) . 

B & B a l s o argues (1) t h a t § 20-2-93(e)(2) does not a p p l y 

i n the case now b e f o r e us because the Dodge Ram was not 

f o r f e i t e d and (2) t h a t B & B i s e n t i t l e d t o r e c o v e r i t s 

s t o r a g e f e e s from the c i t y p u r s u a n t t o the d o c t r i n e s of 

i m p l i e d c o n t r a c t and quantum m e r u i t . In response, the c i t y 

argues t h a t B & B d i d not s p e c i f i c a l l y p l e a d a c l a i m of 
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i m p l i e d c o n t r a c t or quantum m e r u i t . However, Rule 8 ( a ) ( 1 ) , 

A l a . R. C i v . P., s t a t e s t h a t "[a] p l e a d i n g which s e t s f o r t h a 

c l a i m f o r r e l i e f ... s h a l l c o n t a i n (1) a s h o r t and p l a i n 

statement of the c l a i m showing t h a t the p l e a d e r i s e n t i t l e d t o 

r e l i e f . " B & B's c o m p l a i n t a l l e g e d t h a t " [ t h e p o l i c e 

department had] impounded [the Dodge Ram] p u r s u a n t t o a l a w f u l 

drug a r r e s t and p l a c e d i t f o r s t o r a g e and s a f e keeping w i t h [B 

& B] pending the outcome of the c r i m i n a l p r o c e e d i n g s and c i v i l 

f o r f e i t u r e p r o c e e d i n g s , " t h a t " [ t h e M o b i l e C i r c u i t C ourt had] 

o r d e r e d the [Dodge Ram] t o be r e l e a s e d t o the r i g h t f u l owner," 

t h a t "[B & B] ha[d] i n c u r r e d s u b s t a n t i a l s t o r a g e fees as a 

r e s u l t of the impoundment," and t h a t " [ t h e c i t y ] ha[d] r e f u s e d 

t o pay the s t o r a g e fees even though l a w f u l demand was made f o r 

the same." Under Rule 8 ( a ) ( 1 ) , those a l l e g a t i o n s were 

s u f f i c i e n t t o s t a t e a c l a i m of i m p l i e d c o n t r a c t or quantum 

m e r u i t . A c c o r d i n g l y , we w i l l c o n s i d e r the m e r i t s of B & B's 

argument (1) t h a t § 20-2-93(e)(2) does not a p p l y i n the case 

now b e f o r e us because the Dodge Ram was not f o r f e i t e d and (2) 

t h a t B & B i s e n t i t l e d t o r e c o v e r i t s s t o r a g e fees from the 

c i t y p u r s u a n t t o the d o c t r i n e s of i m p l i e d c o n t r a c t and quantum 

m e r u i t . 
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"The fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o the i n t e n t of the 
l e g i s l a t u r e i n e n a c t i n g the s t a t u t e . Words used i n 
a s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o i n t e r p r e t 
t h a t language t o mean e x a c t l y what i t says. I f the 
language of the s t a t u t e i s unambiguous, then t h e r e 
i s no room f o r j u d i c i a l c o n s t r u c t i o n and the c l e a r l y 
e x p r e s s e d i n t e n t of the l e g i s l a t u r e must be g i v e n 
e f f e c t . " 

IMED Corp. v. Systems Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 

( A l a . 1992). S e c t i o n 20-2-93(e)(2) i s not ambiguous. I t 

c l e a r l y s t a t e s t h a t "[w]hen p r o p e r t y i s f o r f e i t e d ... the ... 

m u n i c i p a l law enforcement agency may ... [ s ] e l l [ p r o p e r t y ] 

which i s not r e q u i r e d t o be d e s t r o y e d by law and which i s not 

h a r m f u l t o the p u b l i c " and t h a t " [ t ] h e proceeds from the s a l e 

... s h a l l be used, f i r s t , f o r payment of a l l p r o p e r expenses 

of the p r o c e e d i n g s f o r f o r f e i t u r e and s a l e , i n c l u d i n g expenses 

of s e i z u r e , maintenance of or c u s t o d y , a d v e r t i s i n g and c o u r t 

c o s t s " I t does not p u r p o r t t o p r o v i d e what s h o u l d occur 

i f s e i z e d p r o p e r t y i s not f o r f e i t e d . A c c o r d i n g l y , we conclude 

t h a t the p l a i n language of § 20-2-93(e)(2) i n d i c a t e s t h a t i t 

does not govern the case now b e f o r e us because the Dodge Ram 

was not f o r f e i t e d . 

In Bethune v. C i t y of Mountain Brook, 293 A l a . 89, 93, 
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300 So. 2d 350, 352 (1974), the supreme c o u r t s t a t e d t h a t , 

d e s p i t e the r equirement of T i t l e 37, § 467, A l a . Code 1940 

(Recomp. 1958), a s t a t u t o r y p r e d e c e s s o r of § 11-47-5, t h a t a 

c o n t r a c t w i t h a m u n i c i p a l i t y r e l a t i n g t o m a t t e r o t h e r than 

p urchases f o r the o r d i n a r y needs of the m u n i c i p a l i t y be i n 

w r i t i n g , 

" p r o v i d e d a c o n t r a c t i s w i t h i n the scope of i t s 
c o r p o r a t e powers, a m u n i c i p a l c o r p o r a t i o n may be 
h e l d l i a b l e on an i m p l i e d c o n t r a c t , e i t h e r where the 
c o n t r a c t i s i m p l i e d i n f a c t from c o r p o r a t e a c t s , or 
i s i m p l i e d i n law, t o p r e v e n t the m u n i c i p a l i t y from 
e n r i c h i n g i t s e l f by a c c e p t i n g and r e t a i n i n g b e n e f i t s 
w i t h o u t p a y i n g j u s t compensation t h e r e f o r . " 

In Green v. H o s p i t a l B u i l d i n g A u t h o r i t y of Bessemer, 294 

A l a . 467, 470, 318 So. 2d 701, 704 (1975), the supreme c o u r t 

e x p l a i n e d : 

"There are two k i n d s of i m p l i e d c o n t r a c t s -¬
those i m p l i e d i n f a c t and those i m p l i e d i n law. 
C o n t r a c t s i m p l i e d i n law are more p r o p e r l y d e s c r i b e d 
as q u a s i or c o n s t r u c t i v e c o n t r a c t s where the law 
f i c t i t i o u s l y s u p p l i e s the promise t o p r e v e n t a 
m a n i f e s t i n j u s t i c e or u n j u s t enrichment." 

In the case of q u a s i or c o n s t r u c t i v e c o n t r a c t s , 

" ' " ' [ t ] h e r u l e i s t h a t i f one knowingly 
a c c e p t s s e r v i c e s r e n d e r e d by a nother, and 
the b e n e f i t and r e s u l t t h e r e o f , the law 
i m p l i e s a promise on the p a r t of the one 
who so a c c e p t s w i t h knowledge, t o pay the 
r e a s o n a b l e v a l u e of such s e r v i c e s 
r e n d e r e d . ' R i c h a r d s v. W i l l i a m s , 231 A l a . 
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450, 453, 165 So. 820, 823 (1936). In o r d e r 
t o succeed on a c l a i m of u n j u s t enrichment, 
the p l a i n t i f f must show t h a t he had a 
re a s o n a b l e e x p e c t a t i o n of compensation f o r 
h i s s e r v i c e s . Utah Foam Prods., I n c . v.  
P o l y t e c , I n c . , 584 So. 2d 1345, 1350 ( A l a . 

" A s s o c i a t e s Commercial Corp. v. R o b e r t s , 844 So. 2( 
1256, 1261 ( A l a . C i v . App. 2002) ( q u o t i n g P h i l l i p ; 

T T i , , ! ! ^ , , O 1 A a ^ O O C O O O / - A 1 - , O-ITT -A,^,^ 

2d 

v. F u l l e r , 814 So. 2d 885, 888 ( A l a . C i v . App. 
2 0 0 1 ) ) . " 

CIT Group/Equip. F i n . , I n c . v. R o b e r t s , 885 So. 2d 185, 189-90 

( A l a . C i v . App. 2003). 

In the case now b e f o r e us, the t r i a l c o u r t had b e f o r e i t 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the p o l i c e department 

c a l l e d B & B t o the mob i l e home; t h a t the p o l i c e department 

d i r e c t e d B & B t o tow the Dodge Ram and t h r e e o t h e r 

a u t o m o b i l e s t o B & B's s t o r a g e f a c i l i t y and t o s t o r e the Dodge 

Ram and the t h r e e o t h e r a u t o m o b i l e s t h e r e ; t h a t , f o u r or f i v e 

days l a t e r , B & B asked O f f i c e r Newburn whether the c i t y 

wanted t o move the Dodge Ram t o a f a c i l i t y owned by the c i t y 

f o r s t o r a g e because the fees f o r s t o r i n g the Dodge Ram and the 

t h r e e o t h e r a u t o m o b i l e s would t o t a l $100 per day; and t h a t 

O f f i c e r Newburn l a t e r t o l d B & B t h a t the c i t y wanted t o l e a v e 

the Dodge Ram and the t h r e e o t h e r a u t o m o b i l e s a t B & B's 

f a c i l i t y . A l t h o u g h the c i t y d i d not e x p r e s s l y promise t o pay 

12 
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B & B f o r s t o r i n g the Dodge Ram a t i t s f a c i l i t y , the c i t y 

k n o wingly a c c e p t e d the b e n e f i t of B & B's s t o r i n g the Dodge 

Ram a t B & B's f a c i l i t y and knew t h a t B & B was c h a r g i n g a fee 

f o r t h a t s e r v i c e . Moreover, the e v i d e n c e e s t a b l i s h i n g t h a t B 

& B t o l d O f f i c e r Newburn t h a t the s t o r a g e f e e s f o r the Dodge 

Ram and the t h r e e o t h e r a u t o m o b i l e s would t o t a l $100 per day 

and t h a t O f f i c e r Newburn l a t e r t o l d B & B t h a t the c i t y wanted 

t o l e a v e the Dodge Ram and the t h r e e o t h e r a u t o m o b i l e s a t B & 

B's f a c i l i t y c o n s t i t u t e s s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t 

B & B had a r e a s o n a b l e e x p e c t a t i o n t h a t i t would be p a i d f o r 

s t o r i n g the Dodge Ram a t i t s f a c i l i t y . A c c o r d i n g l y , we 

conclude t h a t the e v i d e n c e b e f o r e the t r i a l c o u r t e s t a b l i s h e d 

a prima f a c i e case of a q u a s i or c o n s t r u c t i v e c o n t r a c t 

p u r s u a n t t o which the law would i m p l y a promise by the c i t y t o 

pay B & B f o r s t o r i n g the Dodge Ram. A c c o r d i n g l y , we r e v e r s e 

the summary judgment i n f a v o r of the c i t y and remand the cause 

t o the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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