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C l a r k on c l a i m s o f n e g l i g e n c e and w a n t o n n e s s a s s e r t e d a g a i n s t 

C l a r k . 

I n S e p t e m b e r 2009, G l a s s s u e d C l a r k , s e e k i n g damages on 

b e h a l f o f K n i g h t f o r i n j u r i e s K n i g h t had s u f f e r e d i n a m o t o r -

v e h i c l e a c c i d e n t w h i l e she had been r i d i n g i n a motor v e h i c l e 

o p e r a t e d by C l a r k . 1 C l a r k moved f o r a summary j u d g m e n t . A f t e r 

c o n d u c t i n g a h e a r i n g on t h a t m o t i o n , t h e t r i a l c o u r t e n t e r e d 

a summary judgment i n f a v o r o f C l a r k . I n t h a t j u d g m e n t , t h e 

t r i a l c o u r t c o n c l u d e d ( 1 ) t h a t K n i g h t had been a " g u e s t " 

w i t h i n t h e s c o p e o f Alabama's G u e s t S t a t u t e , A l a . Code 1975, 

§ 32-1-2, w h i l e r i d i n g i n C l a r k ' s v e h i c l e when t h e a c c i d e n t 

h a d t a k e n p l a c e and, t h u s , t h a t C l a r k was e n t i t l e d t o a 

j u d g m e n t as a m a t t e r o f l a w as t o G l a s s ' s n e g l i g e n c e c l a i m ; 

and ( 2 ) t h a t G l a s s h a d f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e 

t o s u p p o r t h e r w a n t o n n e s s c l a i m a g a i n s t C l a r k . G l a s s t i m e l y 

a p p e a l e d ; h e r a p p e a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o 

§ 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

On a p p e a l , G l a s s c o n t e n d s t h a t t h e e v i d e n c e a d d u c e d i n 

1 G l a s s a l s o a s s e r t e d c l a i m s o f v i c a r i o u s l i a b i l i t y ; 
n e g l i g e n t e n t r u s t m e n t ; and n e g l i g e n t h i r i n g , t r a i n i n g , and 
s u p e r v i s i o n a g a i n s t C o l b y D e v e l o p m e n t , I n c . The t r i a l c o u r t 
e n t e r e d a summary judgment i n f a v o r o f C o l b y D e v e l opment as t o 
a l l c l a i m s a g a i n s t i t . T h a t judgment has n o t been c h a l l e n g e d 
on a p p e a l . 
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c o n n e c t i o n w i t h t h e summary-judgment m o t i o n p r e s e n t e d a 

g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r K n i g h t was a 

g u e s t i n C l a r k ' s v e h i c l e . A d d i t i o n a l l y , G l a s s a s s e r t s t h a t 

s u b s t a n t i a l e v i d e n c e o f w a n t o n n e s s was a d d u c e d so as t o 

s u b j e c t C l a r k t o l i a b i l i t y n o t w i t h s t a n d i n g t h e a p p l i c a b i l i t y 

o f t h e g u e s t s t a t u t e . The r e c o r d r e v e a l s t h e f o l l o w i n g 

u n d i s p u t e d f a c t s . I n June 2009, K n i g h t i n v i t e d C l a r k t o go on 

a b e a c h t r i p w i t h h e r , G l a s s , G l a s s ' s f i a n c e , and G l a s s ' s 

f i a n c e ' s son on Wednesday, June 17, 2009, t h r o u g h Sunday, June 

21, 2009. K n i g h t a c c e p t e d t h e i n v i t a t i o n . C l a r k and K n i g h t 

r o d e i n C l a r k ' s v e h i c l e t o t h e i r d e s t i n a t i o n i n Panama C i t y 

B e a c h , F l o r i d a , w h i l e G l a s s and t h e o t h e r s r o d e i n a s e p a r a t e 

v e h i c l e . B e f o r e t h e t r i p , t h e p a r t i e s a g r e e d t h a t G l a s s w o u l d 

p a y f o r C l a r k ' s a c c o m m o d a t i o n s b u t t h a t C l a r k w o u l d p a y f o r 

h e r m e a l s and g a s o l i n e d u r i n g t h e t r i p . 

The r e c o r d r e v e a l s t h a t on most n i g h t s d u r i n g t h e t r i p 

( T h u r s d a y and F r i d a y ) , C l a r k and K n i g h t s o c i a l i z e d w i t h o t h e r 

young p e o p l e , consumed a l c o h o l , and smoked c i g a r e t t e s u n t i l 

m i d n i g h t e a c h n i g h t ; t h e y awakened a r o u n d 11:00 a.m. on F r i d a y 

and on S a t u r d a y . On t h e l a s t n i g h t o f t h e t r i p , K n i g h t and 

C l a r k d i d n o t go t o bed u n t i l b e t w e e n 5:00 and 6:00 a.m. They 
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smoked c i g a r e t t e s w h i l e t h e y were o u t t h a t n i g h t , b u t no 

e v i d e n c e was p r e s e n t e d t o s u g g e s t t h a t t h e y consumed a l c o h o l . 

G l a s s t e s t i f i e d t h a t she d i d n o t r e c a l l s m e l l i n g a l c o h o l on 

them when t h e y had g o t t e n home t h a t m o r n i n g . G l a s s awakened 

C l a r k and K n i g h t b e tween 9:00 and 10:00 a.m. G l a s s t e s t i f i e d 

t h a t t h e y seemed t o be f i n e t h a t m o r n i n g b u t t h a t t h e y l o o k e d 

t i r e d . G l a s s i n v i t e d them t o l u n c h and e x p r e s s e d h e r p l a n s t o 

s t a y f o r t h e day, b u t C l a r k w a n t e d t o go ahead and d r i v e b a c k 

t o H u n t s v i l l e t o sp e n d F a t h e r ' s Day w i t h h e r f a t h e r . K n i g h t 

t e s t i f i e d a t h e r d e p o s i t i o n t h a t she had w a n t e d t o s t a y and 

e a t w i t h G l a s s and t h e o t h e r s b u t t h a t G l a s s had o r d e r e d h e r 

t o r i d e w i t h C l a r k so t h a t C l a r k w o u l d n o t d r i v e b a c k by 

h e r s e l f . K n i g h t t e s t i f i e d t h a t G l a s s was " k i n d o f f u s s i n g o v e r 

[ C l a r k ] " b e f o r e t h e y l e f t , b u t h e r t e s t i m o n y d i d n o t i n d i c a t e 

t h a t any c o n v e r s a t i o n had o c c u r r e d b e tween G l a s s and C l a r k ; 

t h a t was t h e o n l y e v i d e n c e made p a r t o f t h e r e c o r d w h i c h so 

much as s u g g e s t s t h a t any c o n v e r s a t i o n r e g a r d i n g C l a r k ' s 

a b i l i t y t o d r i v e had o c c u r r e d b e tween C l a r k and G l a s s b e f o r e 

t h e g i r l s l e f t on Sunday. G l a s s t e s t i f i e d a t h e r d e p o s i t i o n 

o n l y t h a t she had t o l d C l a r k i t was okay t o go b a c k t o 

H u n t s v i l l e ( w i t h o u t G l a s s ' s f o l l o w i n g h e r ) so l o n g as i t was 
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okay w i t h C l a r k ' s p a r e n t s . C l a r k t e s t i f i e d t h a t she d i d n o t 

r e c a l l h a v i n g any c o n v e r s a t i o n w i t h G l a s s i n w h i c h G l a s s had 

r a i s e d c o n c e r n s a b o u t h e r b e i n g t o o t i r e d t o d r i v e o r a b o u t 

h e r a b i l i t y t o d r i v e and t h a t she d i d n o t r e c a l l any 

c o n v e r s a t i o n a b o u t K n i g h t ' s r i d i n g b a c k t o H u n t s v i l l e w i t h 

C l a r k s o l e l y so t h a t C l a r k w o u l d n o t be m a k i n g t h e d r i v e 

a l o n e . C l a r k f u r t h e r s t a t e d t h a t she n e v e r d i s c u s s e d t h e 

p o s s i b i l i t y o f b e i n g t o o t i r e d t o d r i v e . 

The r e c o r d shows t h a t C l a r k and K n i g h t s t o p p e d 

a p p r o x i m a t e l y t h r e e t i m e s on t h e i r way t o H u n t s v i l l e . K n i g h t 

t e s t i f i e d t h a t t h e y had s t o p p e d t o smoke c i g a r e t t e s b e c a u s e 

t h e y c o u l d n o t smoke i n t h e v e h i c l e . K n i g h t s t a t e d t h a t C l a r k 

n e v e r s a i d a n y t h i n g t o h e r a b o u t b e i n g t i r e d o r b e i n g t o o 

t i r e d t o d r i v e . C l a r k s t a t e d t h a t she d i d n o t f e e l t i r e d and 

d i d n o t r e c a l l b e i n g f a t i g u e d a t a l l ; h e r f a t h e r a l s o 

t e s t i f i e d t h a t C l a r k had t e l e p h o n e d h i m on t h e way home and 

t h a t she had n o t m e n t i o n e d b e i n g t i r e d t o him. C l a r k t e s t i f i e d 

t h a t , b e f o r e t h e a c c i d e n t , she had been l i s t e n i n g t o m u s i c , 

w h i c h she s a i d was " n o t t o o l o u d " b e c a u s e K n i g h t was s l e e p i n g , 

and " b l a s t i n g c o l d a i r . " 

C l a r k and K n i g h t were i n v o l v e d i n a s i n g l e - c a r a c c i d e n t 
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w h i l e t r a v e l i n g n o r t h on I n t e r s t a t e 65. The r e c o r d r e v e a l s 

t h a t t h e l a s t t h i n g C l a r k remembered was d r i v i n g i n t h e f a r 

r i g h t l a n e and K n i g h t ' s b e i n g a s l e e p i n t h e p a s s e n g e r s e a t . I t 

i s u n d i s p u t e d t h a t , a f t e r t h e a c c i d e n t , C l a r k d i d n o t , and 

s t i l l does n o t , know w h e t h e r she f e l l a s l e e p a t t h e w h e e l , 

b l a c k e d o u t , o r was c u t o f f by a n o t h e r d r i v e r . However, t h e 

a f f i d a v i t o f t h e s t a t e t r o o p e r who r e s p o n d e d t o t h e s c e n e o f 

t h e a c c i d e n t s t a t e d t h a t C l a r k had t o l d h i m t h a t she had 

f a l l e n a s l e e p due t o a l a c k o f s l e e p t h e n i g h t b e f o r e , w h i c h 

had c a u s e d h e r t o l o s e c o n t r o l o f t h e v e h i c l e she was 

o p e r a t i n g and had c a u s e d t h e v e h i c l e t o l e a v e t h e roadway and 

r o l l down a h i l l . The n o t e s o f t h e p a r a m e d i c who t r e a t e d 

C l a r k a t t h e s c e n e o f t h e a c c i d e n t , as w e l l as t h e d e p o s i t i o n 

t r a n s c r i p t o f t h e emergency-room d o c t o r who t r e a t e d C l a r k , 

r e p o r t t h a t t h e a c c i d e n t o c c u r r e d a f t e r C l a r k had f a l l e n 

a s l e e p a t t h e w h e e l . When a s k e d a b o u t t h e s t a t e m e n t s r e c o r d e d 

by t h e a f o r e m e n t i o n e d a u t h o r i t i e s a t t h e s c e n e , C l a r k s t a t e d 

t h a t she d i d n o t r e c a l l t e l l i n g anyone t h a t she had b l a c k e d 

o u t and t h a t she knew t h a t K n i g h t had assumed she had f a l l e n 

a s l e e p , so she had s i m p l y gone a l o n g w i t h t h a t s c e n a r i o when 

b e i n g q u e s t i o n e d by t h e a u t h o r i t i e s . K n i g h t s u s t a i n e d 
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permanent i n j u r i e s as a r e s u l t o f t h e a c c i d e n t . 

I t i s w e l l s e t t l e d t h a t an a p p e l l a t e c o u r t i s t o r e v i e w 

a summary judgment de novo, u s i n g t h e same s t a n d a r d a p p l i e d by 

t h e t r i a l c o u r t . N e a l v. Sem Ray, I n c . , 68 So. 3d 194, 196 

( A l a . C i v . App. 2 0 1 1 ) . Under R u l e 5 6 ( c ) , A l a . R. C i v . P., we 

must r e v i e w t h e e v i d e n c e t o d e t e r m i n e w h e t h e r t h e movant 

e s t a b l i s h e d t h a t no g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t e d , 

t h e r e b y e n t i t l i n g t h e movant t o a judgment as a m a t t e r o f l a w . 

I f t h e movant makes t h a t s h o w i n g , t h e nonmovant t h e r e a f t e r 

b e a r s t h e b u r d e n t o adduce " s u b s t a n t i a l e v i d e n c e " t o r e b u t t h e 

movant's c o n t e n t i o n t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l 

f a c t . B a s s v. S o u t h T r u s t Bank o f B a l d w i n C n t y . , 538 So. 2d 

794, 797-98 ( A l a . 1 9 8 9 ) . " [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e 

o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e 

e x e r c i s e o f i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s  

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870 , 87 1 ( A l a . 

1 9 8 9 ) . 

We b e g i n by a d d r e s s i n g t h e i s s u e w h e t h e r K n i g h t was a 

g u e s t i n C l a r k ' s v e h i c l e u n d e r A l a bama's g u e s t s t a t u t e . T h a t 

s t a t u t e , A l a . Code 1975, § 32-1-2, p r o v i d e s : 
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"The owner, o p e r a t o r , o r p e r s o n r e s p o n s i b l e f o r 
t h e o p e r a t i o n o f a motor v e h i c l e s h a l l n o t be l i a b l e 
f o r l o s s o r damage a r i s i n g f r o m i n j u r i e s t o o r d e a t h 
o f a g u e s t w h i l e b e i n g t r a n s p o r t e d w i t h o u t payment 
t h e r e f o r i n o r upon s a i d motor v e h i c l e , r e s u l t i n g 
f r o m t h e o p e r a t i o n t h e r e o f , u n l e s s s u c h i n j u r i e s o r 
d e a t h a r e c a u s e d by t h e w i l l f u l o r wanton m i s c o n d u c t 
o f s u c h o p e r a t o r , owner, o r p e r s o n r e s p o n s i b l e f o r 
t h e o p e r a t i o n o f s a i d motor v e h i c l e . " 

I n N e a l v. Sem Ray, I n c . , s u p r a , t h i s c o u r t r e v i e w e d a 

t r i a l c o u r t ' s summary judgment i n f a v o r o f a d r i v e r on a 

n e g l i g e n c e c l a i m a s s e r t e d by an o c c u p a n t o f t h a t v e h i c l e , i n 

w h i c h t h e t r i a l c o u r t c o n c l u d e d t h a t , as a m a t t e r o f l a w , t h e 

o c c u p a n t had been a g u e s t . I n t h a t c a s e , t h e o c c u p a n t and t h e 

d r i v e r were c o u s i n s . The d r i v e r , e m p l o y e d as a d u m p - t r u c k 

d r i v e r , had i n i t i a l l y a s k e d t h e o c c u p a n t ' s mother t o accompany 

h e r on a j o b - r e l a t e d d e l i v e r y ; t h e o c c u p a n t i n s t e a d 

a c c o m p a n i e d t h e d r i v e r on t h e d e l i v e r y b e c a u s e t h e o c c u p a n t ' s 

mother c o u l d n o t go and r e q u e s t e d t h a t she go i n h e r p l a c e . 

The d r i v e r and t h e o c c u p a n t were i n v o l v e d i n an a c c i d e n t 

d u r i n g t h e d e l i v e r y t r i p , i n j u r i n g t h e o c c u p a n t and p r o m p t i n g 

h e r a c t i o n a g a i n s t t h e d r i v e r . 

We a f f i r m e d t h e summary judgment e n t e r e d i n t h e d r i v e r ' s 

f a v o r i n N e a l . I n t h a t o p i n i o n , we e l a b o r a t e d on t h e 

d e f i n i t i o n o f t h e t e r m " g u e s t , " as i t i s u s e d i n § 32-1-2: 
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"'"'The g e n e r a l r u l e i s t h a t i f t h e 
t r a n s p o r t a t i o n o f a r i d e r c o n f e r s a b e n e f i t 
o n l y on t h e p e r s o n t o whom t h e r i d e i s 
g i v e n , a nd no b e n e f i t s o t h e r t h a n s u c h as 
a r e i n c i d e n t a l t o h o s p i t a l i t y , g o o d w i l l o r 
t h e l i k e , on t h e p e r s o n f u r n i s h i n g t h e 
t r a n s p o r t a t i o n , t h e r i d e r i s a g u e s t ; b u t 
i f h i s c a r r i a g e t e n d s t o p r o m o t e t h e m u t u a l 
i n t e r e s t o f b o t h h i m s e l f a nd t h e d r i v e r f o r 
t h e i r common b e n e f i t , t h u s c r e a t i n g a j o i n t 
b u s i n e s s r e l a t i o n s h i p b e t w e e n t h e m o t o r i s t 
and h i s r i d e r , o r where t h e r i d e r 
a c c o m p a n i e s t h e d r i v e r a t t h e i n s t a n c e o f 
t h e l a t t e r f o r t h e p u r p o s e o f h a v i n g t h e 
r i d e r r e n d e r a b e n e f i t o r s e r v i c e t o t h e 
d r i v e r on a t r i p w h i c h i s p r i m a r i l y f o r t h e 
a t t a i n m e n t o f some o b j e c t i v e o f t h e d r i v e r , 
t h e r i d e r i s a p a s s e n g e r and n o t a g u e s t . ' " 

" ' Q u o t i n g H a s b r o o k v. W i n g a t e , 152 Ohio S t . 50, 87 
N.E.2d 87 ( 1 9 4 9 ) . ' " 

N e a l , 68 So. 3d a t 198 ( q u o t i n g Cash v. C a l d w e l l , 603 So. 2d 

1 00 1 , 10 03 ( A l a . 1 9 9 2 ) ) . We p r o c e e d e d t o d i s c u s s Cash v.  

C a l d w e l l , s u p r a , i n w h i c h o u r supreme c o u r t had h e l d t h a t a 

g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t e d as t o w h e t h e r two 

r i d e r s i n a motor v e h i c l e were g u e s t s o f t h e d r i v e r ; i n t h a t 

c a s e t h e two r i d e r s , a h u s b a n d and a w i f e , had t a k e n a c r o s s -

c o u n t r y t r i p f r o m C a l i f o r n i a i n t h e i r m o b i l e home and had 

p l a n n e d t o s t o p i n Alabama t o v i s i t t h e h u s b a n d ' s a i l i n g 

m o t h e r . When t h e p a i r r e a c h e d T e x a s , t h e hu s b a n d ' s s i s t e r , 

t h e d r i v e r , a s k e d them t o c o n t i n u e on t o Alabama b e c a u s e she 
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needed them t o h e l p h e r w i t h h e r and t h e h u s b a n d ' s s i c k 

m o t h e r . One e v e n i n g when t h e s i s t e r was d r i v i n g home w i t h t h e 

r i d e r s f r o m t h e h o s p i t a l where t h e s i s t e r a nd t h e r i d e r s h a d 

been v i s i t i n g t h e m o t h e r , t h e v e h i c l e she was o p e r a t i n g was 

i n v o l v e d i n an a c c i d e n t . Our supreme c o u r t c o n c l u d e d : 

" [ T h o s e ] f a c t s ... w o u l d p e r m i t a f a c t f i n d e r t o 
c o n c l u d e t h a t t h e [ r i d e r s ] were p r o m o t i n g t h e i r own 
m u t u a l i n t e r e s t a nd t h a t o f t h e i r s i s t e r a nd s i s t e r -
i n - l a w i n c a r i n g f o r [ t h e ] a i l i n g m o t h e r . They 
e s t a b l i s h t h a t [ t h e d r i v e r ] a s k e d [ t h e r i d e r s ] t o 
come t o B i r m i n g h a m e a r l i e r t h a n t h e y h a d p l a n n e d t o , 
i n o r d e r t o h e l p h e r w i t h t h e c a r e o f t h e a i l i n g 
m o t h e r . We c a n n o t s a y , as a m a t t e r o f l a w , t h a t t h e 
[ r i d e r s ] were ' g u e s t s ' w i t h i n t h e m e a n i n g o f t h e 
G u e s t S t a t u t e u n d e r t h e s e c i r c u m s t a n c e s . Whether 
t h e [ r i d e r s ] were g u e s t s o r were p a s s e n g e r s i s a 
q u e s t i o n f o r t h e j u r y .... Roe v. L e w i s , 416 So. 2d 
750 ( A l a . 1 9 8 2 ) ; S e l l e r s v. S e x t o n , 576 So. 2d 172 
( A l a . 1 9 9 1 ) . " 

C a s h , 603 So. 2d a t 1003. Our supreme c o u r t f u r t h e r s t a t e d 

t h a t , "'"'where t h e r i d e r a c c o m p a n i e s t h e d r i v e r a t t h e 

i n s t a n c e o f t h e l a t t e r f o r t h e p u r p o s e o f h a v i n g t h e r i d e r 

r e n d e r a b e n e f i t o r s e r v i c e t o t h e d r i v e r on a t r i p w h i c h i s 

p r i m a r i l y f o r t h e a t t a i n m e n t o f some o b j e c t i v e o f t h e d r i v e r , 

t h e r i d e r i s a p a s s e n g e r and n o t a g u e s t . ' " ' " I d . 

R e l y i n g on Cash v. C a l d w e l l , t h e o c c u p a n t i n N e a l a r g u e d 

t h a t she had been a p a s s e n g e r and t h a t t h e e v i d e n c e was 

s u f f i c i e n t f o r t h e t r i e r o f f a c t t o c o n c l u d e t h a t t h e d r i v e r 
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had a s k e d h e r t o r i d e i n o r d e r t o r e n d e r a s e r v i c e t o t h e 

d r i v e r by k e e p i n g t h e d r i v e r company w h i l e f u l f i l l i n g t h e 

o b j e c t i v e o f t h e d r i v e r and t h e d r i v e r ' s e m p l o y e r . On t h e 

o t h e r hand, t h e d r i v e r a s s e r t e d t h a t t h e o c c u p a n t had been a 

g u e s t b e c a u s e t h e t r i p was p u r e l y s o c i a l ; t h a t t h e o c c u p a n t 

had a c c o m p a n i e d t h e d r i v e r a t t h e b e h e s t o f t h e o c c u p a n t ' s 

m o t h e r ; and t h a t t h e d r i v e r ' s o n l y b e n e f i t d e r i v e d f r o m t h e 

o c c u p a n t ' s r i d i n g w i t h h e r was c o m p a n i o n s h i p , w h i c h , t h e 

d r i v e r c o n t e n d e d , was o n l y i n c i d e n t a l r a t h e r t h a n m a t e r i a l o r 

t a n g i b l e . We d i s a g r e e d w i t h t h e d r i v e r ' s c o n t e n t i o n s t h a t t h e 

e v i d e n c e s u p p o r t e d t h e c o n c l u s i o n t h a t t h e t r i p was p u r e l y 

s o c i a l and t h a t t h e o c c u p a n t had a c c o m p a n i e d t h e d r i v e r o n l y 

a t t h e i n s i s t e n c e o f t h e r i d e r ' s mother b e c a u s e t h e r e was 

e v i d e n c e i n d i c a t i n g t h a t p u r p o s e o f t h e t r i p was so t h a t t h e 

d r i v e r c o u l d p e r f o r m a j o b - r e l a t e d d u t y and t h e f a c t - f i n d e r 

c o u l d have c o n c l u d e d t h a t t h e o c c u p a n t had a c c o m p a n i e d t h e 

d r i v e r a t t h e d r i v e r ' s i n s i s t e n c e . However, we a g r e e d w i t h 

t h e d r i v e r ' s argument t h a t t h e u n d i s p u t e d e v i d e n c e 

d e m o n s t r a t e d t h a t t h e " o n l y b e n e f i t [ t h e o c c u p a n t had] 

p r o v i d e d t o [ t h e d r i v e r ] was c o m p a n i o n s h i p . " N e a l , 68 So.3d 

a t 199. 
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I n t h e p r e s e n t c a s e , G l a s s a r g u e s t h a t she had a g r e e d 

w i t h C l a r k ' s p a r e n t s t o c e r t a i n a r r a n g e m e n t s r e g a r d i n g t h e 

t r i p b e f o r e t h e y l e f t and t h a t t h e f a c t t h a t t h e y had e n t e r e d 

i n t o s u c h an agreement r e n d e r e d K n i g h t a p a s s e n g e r , r a t h e r 

t h a n a g u e s t , i n C l a r k ' s v e h i c l e . C l a r k , on t h e o t h e r hand, 

a s s e r t s t h a t K n i g h t was a g u e s t i n C l a r k ' s v e h i c l e b e c a u s e (a) 

K n i g h t w o u l d n o t have gone t o t h e b e a c h u n l e s s C l a r k had 

a c c o m p a n i e d h e r , (b) C l a r k d i d n o t a s k K n i g h t t o s h a r e t h e 

c o s t o f gas w i t h h e r , (c) K n i g h t d i d n o t s h a r e t h e c o s t o f gas 

w i t h C l a r k , (d) K n i g h t ' s a c c o m p a n y i n g C l a r k on t h e r i d e b a c k 

t o H u n t s v i l l e gave C l a r k o n l y t h e b e n e f i t o f c o m p a n i o n s h i p , 

and (e) t h e r e was no b u s i n e s s r e l a t i o n s h i p o r p u r p o s e 

u n d e r l y i n g K n i g h t ' s h a v i n g a c c o m p a n i e d C l a r k on t h e r i d e home. 

G l a s s r e l i e s h e a v i l y on S e l l e r s v. S e x t o n , 57 6 So. 2d 172 

( A l a . 1 9 9 1 ) , i n w h i c h t h e d r i v e r and t h e r i d e r were f r i e n d s 

f r o m t h e same hometown who a t t e n d e d t h e same c o l l e g e ; t h e 

f a c t s e s t a b l i s h e d t h a t t h e d r i v e r and t h e r i d e r t r a v e l e d 

t o g e t h e r on a t l e a s t t h r e e o u t o f f o u r weekends e a c h month, 

t h a t t h e d r i v e r r o u t i n e l y d r o v e h e r c a r home, and t h a t t h e 

r i d e r ' s m other w o u l d pay t h e d r i v e r $10 p e r t r i p . I n 

a d d r e s s i n g t h e i s s u e s i n S e l l e r s , o u r supreme c o u r t d i s c u s s e d 
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t h e g e n e r a l p r i n c i p l e " t h a t i f t h e t r a n s p o r t a t i o n o f a r i d e r 

c o n f e r s a b e n e f i t o n l y on t h e p e r s o n t o whom t h e r i d e i s 

g i v e n , and no b e n e f i t s o t h e r t h a n s u c h as a r e i n c i d e n t a l t o 

h o s p i t a l i t y , g o o d w i l l o r t h e l i k e on t h e [ d r i v e r ] , t h e r i d e r 

i s a g u e s t , " S e l l e r s , 57 6 So. 2d a t 174; o u r supreme c o u r t 

f u r t h e r e x p l a i n e d t h a t 

" t h e s h a r i n g o f t h e c o s t o f o p e r a t i n g a c a r on a 
t r i p , when t h e t r i p i s u n d e r t a k e n f o r p l e a s u r e o r 
s o c i a l p u r p o s e s and t h e i n v i t a t i o n i s n o t m o t i v a t e d 
by, o r c o n d i t i o n e d on, s u c h s h a r i n g , i s n o t h i n g more 
t h a n t h e e x c h a n g e o f s o c i a l a m e n i t i e s and does n o t 
t r a n s f o r m i n t o a p a s s e n g e r f o r h i r e one who, w i t h o u t 
t h e e x c h a n g e , w o u l d be a g u e s t . However, where t h e 
o f f e r o f t r a n s p o r t a t i o n i s c o n d i t i o n e d on t h e 
p a s s e n g e r ' s c o n t r i b u t i o n t o w a r d t h e e x p e n s e s , o r 
where i t a p p e a r s t h a t t h e a r r a n g e m e n t f o r 
t r a n s p o r t a t i o n b e a r s one o r more o f t h e i n d i c i a o f 
a b u s i n e s s a r r a n g e m e n t , e s p e c i a l l y where t h e 
a r r a n g e m e n t i s s p e c i f i c a l l y f o r t r a n s p o r t a t i o n , o r 
comprehends a t r i p o f c o n s i d e r a b l e m a g n i t u d e , o r 
c o n t e m p l a t e s t h e r e p e t i t i o n o f more o r l e s s r e g u l a r 
r i d e s , t h e p e r s o n p a y i n g f o r g a s o l i n e and o i l 
consumed o r c o n t r i b u t i n g t o w a r d o t h e r a u t o m o b i l e 
e x p e n s e s i s h e l d t o be a p a s s e n g e r f o r h i r e and n o t 
a g u e s t . T h i s i s t r u e even t h o u g h t h e u l t i m a t e 
p u r p o s e o f t h e a r r a n g e m e n t may be f o r p l e a s u r e . 
Wagnon v. P a t t e r s o n , 260 A l a . 297, 70 So. 2d 244 
( 1 9 5 4 ) . " 

S e l l e r s , 576 So. 2d a t 174. 

I n S e l l e r s , o u r supreme c o u r t h e l d t h a t a q u e s t i o n o f 

f a c t e x i s t e d b e c a u s e , a l t h o u g h t h e d r i v e r and t h e r i d e r were 

f r i e n d s and o f t e n engaged i n s o c i a l a c t i v i t y t o g e t h e r , t h e r e 
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was i n p l a c e "an a r r a n g e m e n t f o r t r a n s p o r t a t i o n t h a t 

c o n t e m p l a t e d r e g u l a r t r i p s o f c o n s i d e r a b l e m a g n i t u d e " and, 

t h u s , t h e f a c t - f i n d e r " c o u l d c o n s i d e r t h e r e l a t i o n s b e tween 

t h e d r i v e r and t h e p a s s e n g e r , s u c h a s : i m p l i e d and e x p r e s s e d 

a r r a n g e m e n t s made between them as t o t h e c o n d u c t o f t h e 

p a r t i c u l a r t r i p , t h e p u r p o s e o f t h e t r i p , t h e b e n e f i t s 

a c c r u i n g t o t h e d r i v e r and t o t h e p a s s e n g e r f r o m t h e t r i p , and 

any o t h e r f a c t o r s t h a t b r i n g i n t o p o p u l a r f o c u s t h e t r u e 

s t a t u s o f t h e d r i v e r and t h e p a s s e n g e r a t t h e t i m e o f t h e 

a c c i d e n t . " S e l l e r s , 576 So. 2d a t 174-75 ( c i t i n g Roe v.  

L e w i s , 416 So. 2d 750 ( A l a . 1 9 8 2 ) ) . 

G l a s s c o n t e n d s t h a t t h e a g r e e m e n t r e a c h e d b e t w e e n C l a r k ' s 

p a r e n t s and h e r s e l f b e f o r e t h e t r i p i n t h i s c a s e p a r a l l e l s t h e 

ag r e e m e n t b e t w e e n t h e p a r t i e s i n S e l l e r s s u c h t h a t t h e 

c i r c u m s t a n c e s o f t h i s c a s e , a t t h e v e r y l e a s t , r a i s e an i s s u e 

o f f a c t as t o w h e t h e r K n i g h t was a p a s s e n g e r o r a g u e s t i n 

C l a r k ' s c a r on t h e r i d e home, as t h e c i r c u m s t a n c e s i n S e l l e r s 

d i d ; s p e c i f i c a l l y , G l a s s ' s c o n t e n t i o n i s t h a t , l i k e t h e mother 

o f t h e r i d e r i n S e l l e r s , G l a s s " p a i d " f o r C l a r k ' s g a s o l i n e by 

c o v e r i n g t h e a c c o m m o d a t i o n c o s t s d u r i n g t h e t r i p . Even t h o u g h 

t h e p a r t i e s i n t h e p r e s e n t c a s e a g r e e d t h a t C l a r k w o u l d pay 
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f o r h e r own g a s o l i n e and m e a l s and t h a t G l a s s w o u l d c o v e r 

C l a r k ' s a c c o m m o d a t i o n s on t h e t r i p , t h e f a c t s o f t h e p r e s e n t 

c a s e a r e s i g n i f i c a n t l y d i f f e r e n t f r o m t h e f a c t s i n S e l l e r s . 

C r u c i a l l y , i n S e l l e r s , t h e d r i v e r and t h e r i d e r were b e i n g 

t r a n s p o r t e d t o a d e s t i n a t i o n t o w h i c h t h e y s h a r e d an e q u a l 

i n t e r e s t i n a r r i v i n g : c o l l e g e . Even i f t h e r i d e r i n S e l l e r s 

had n o t r i d d e n w i t h t h e d r i v e r , t h e r i d e r n o n e t h e l e s s w o u l d 

have engaged i n some f o r m o f t r a n s p o r t a t i o n t o g e t t o c o l l e g e ; 

t h e d r i v e r and t h e r i d e r m e r e l y p l a n n e d a r o u t i n e f o r 

t r a v e l i n g t o g e t h e r f r o m w h i c h t h e y e a c h d e r i v e d a m u t u a l 

b e n e f i t . H e r e , however, i t i s u n d i s p u t e d t h a t K n i g h t i n v i t e d 

C l a r k on t h e t r i p b e c a u s e , o t h e r w i s e , K n i g h t d i d n o t want t o 

go; i n o t h e r w o r d s , b u t f o r K n i g h t ' s h a v i n g e x t e n d e d an 

i n v i t a t i o n t o C l a r k , K n i g h t m i g h t n o t have gone t o Panama C i t y 

B e a c h and C l a r k c e r t a i n l y w o u l d n o t have gone t h e r e a t a l l . 

T h e r e f o r e , t h e a r r a n g e m e n t i n S e l l e r s r e f l e c t s an e x c h a n g e 

t h a t m u t u a l l y b e n e f i t t e d b o t h t h e r i d e r and t h e d r i v e r , 

w h e reas i n t h i s c a s e C l a r k ' s t a k i n g h e r c a r t o t h e b e a c h and 

K n i g h t ' s r i d i n g w i t h h e r was so t h a t K n i g h t w o u l d a c c e p t h e r 

m o t h e r ' s v a c a t i o n o f f e r , and K n i g h t ' s r i d i n g w i t h C l a r k on t h e 

r e t u r n t r i p was m e r e l y i n c i d e n t a l t o t h a t . L i k e N e a l , t h e 
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u n d i s p u t e d e v i d e n c e i n t h e p r e s e n t c a s e e s t a b l i s h e s t h a t t h e 

o n l y b e n e f i t C l a r k r e c e i v e d f r o m b e i n g a c c o m p a n i e d by K n i g h t 

was c o m p a n i o n s h i p . 

I n N e a l , a f t e r d e t e r m i n i n g t h a t t h e d r i v e r ' s s o l e b e n e f i t 

d e r i v e d f r o m b e i n g a c c o m p a n i e d by t h e r i d e r was c o m p a n i o n s h i p , 

we t h e n l o o k e d t o t h e i s s u e o f " w h e t h e r , as a m a t t e r o f l a w , 

a r i d e r i s a g u e s t '"'where t h e r i d e r a c c o m p a n i e s t h e d r i v e r 

a t t h e i n s t a n c e o f t h e l a t t e r f o r t h e p u r p o s e o f h a v i n g t h e 

r i d e r r e n d e r a b e n e f i t o r s e r v i c e t o t h e d r i v e r [ s o l e l y i n t h e 

f o r m o f c o m p a n i o n s h i p ] on a t r i p w h i c h i s p r i m a r i l y f o r t h e 

a t t a i n m e n t o f some o b j e c t i v e o f t h e d r i v e r . ' " ' " N e a l , 68 So. 

3d a t 199 ( q u o t i n g C a s h , 603 So. 2d a t 1 0 0 3 ) . Our d i s c u s s i o n 

i n N e a l was as f o l l o w s : 

" I n K l i e n v. H a r r i s , 268 A l a . 540, 545, 108 So. 
2d 425, 429 ( 1 9 5 8 ) , o u r supreme c o u r t s t a t e d : 

"'As s a i d i n B l a i r v. G r e e n e , 247 A l a . 104, 
22 So. 2d 834 [ ( 1 9 4 5 ) ] , q u o t i n g f r o m 
a n o t h e r c a s e , i f t h e t r i p i s f o r any 
b e n e f i t t o t h e d r i v e r ( d e f e n d a n t ) , 
c o n f e r r e d o r a n t i c i p a t e d , i t i s s u f f i c i e n t 
t o t a k e t h e c a s e o u t o f t h e g u e s t s t a t u t e . 
But i t i s s a i d i n S u l l i v a n v. D a v i s , 263 
A l a . 685, 83 So. 2d 434, 437 [ ( 1 9 5 5 ) ] t h a t 
a mere i n c i d e n t a l b e n e f i t t o t h e d r i v e r i s 
n o t s u f f i c i e n t . The b e n e f i t t h u s c o n f e r r e d 
must i n some way have i n d u c e d t h e d r i v e r t o 
e x t e n d t h e o f f e r t o t h e r i d e r . I t must be 
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" m a t e r i a l and t a n g i b l e and must f l o w f r o m 
t h e t r a n s p o r t a t i o n p r o v i d e d " . ' 

"However, t h e p a r t i e s have n o t c i t e d any c a s e s 
s p e c i f i c a l l y a d d r e s s i n g t h e i s s u e w h e t h e r 
c o m p a n i o n s h i p i s m e r e l y i n c i d e n t a l o r i s m a t e r i a l 
and t a n g i b l e f o r p u r p o s e s o f d e t e r m i n i n g w h e t h e r a 
r i d e r i s a p a s s e n g e r o r a g u e s t . Our r e s e a r c h has 
n o t l o c a t e d an Alabama c a s e on p o i n t ; h owever, we 
have l o c a t e d a d e c i s i o n o f t h e O h i o Supreme C o u r t 
t h a t p r o v i d e s g u i d a n c e . I n S t i l t n e r v. B a h n e r , 10 
Ohio S t . 2d 216, 227 N.E.2d 192 ( 1 9 6 7 ) , t h e d r i v e r 
had t e l e p h o n e d t h e r i d e r a t a b a r - r e s t a u r a n t and 
a s k e d t h e r i d e r t o sp e n d t h e n i g h t a t t h e d r i v e r ' s 
home b e c a u s e t h e d r i v e r was l o n e l y . The r i d e r 
r e f u s e d t h e d r i v e r ' s r e q u e s t ; however, t h e d r i v e r 
d r o v e t o t h e b a r - r e s t a u r a n t and, by r e p e a t e d 
r e q u e s t s , p e r s u a d e d t h e r i d e r t o sp e n d t h e n i g h t a t 
th e d r i v e r ' s home. W h i l e t h e r i d e r was r i d i n g w i t h 
t h e d r i v e r en r o u t e t o t h e d r i v e r ' s home, an 
a c c i d e n t o c c u r r e d and t h e r i d e r was i n j u r e d . The 
r i d e r t h e n s u e d t h e d r i v e r , s t a t i n g a c l a i m o f 
n e g l i g e n c e . The t r i a l c o u r t d i r e c t e d a v e r d i c t i n 
f a v o r o f t h e d r i v e r b a s e d on t h e Ohio G u e s t S t a t u t e , 
w h i c h was t h e n i n e f f e c t . The r i d e r a p p e a l e d t o t h e 
Ohio C o u r t o f A p p e a l s , w h i c h r e v e r s e d t h e judgment 
o f t h e t r i a l c o u r t . The d r i v e r t h e n a p p e a l e d t o t h e 
Ohio Supreme C o u r t . R e v e r s i n g t h e judgment o f t h e 
Ohio C o u r t o f A p p e a l s , t h e Ohi o Supreme C o u r t 
s t a t e d : 

"'The f i r s t q u e s t i o n t o be d e t e r m i n e d 
i s w h e t h e r t h e e v i d e n c e was s u c h as t o 
e n a b l e r e a s o n a b l e minds t o c o n c l u d e t h a t 
[ t h e r i d e r ] , a t t h e t i m e o f t h e a c c i d e n t i n 
w h i c h she was i n j u r e d , was r i d i n g i n [ t h e 
d r i v e r ' s ] a u t o m o b i l e as "a g u e s t ... w h i l e 
... b e i n g t r a n s p o r t e d w i t h o u t payment" f o r 
h e r t r a n s p o r t a t i o n , w i t h i n t h e meaning o f 
t h o s e words as u s e d i n t h e Ohi o G u e s t 
S t a t u t e , S e c t i o n 4515.02, R e v i s e d Code. 
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"'Payment, w i t h i n t h e meaning o f 
S e c t i o n 4515.02, R e v i s e d Code, must be 
payment o r b e n e f i t a c c e p t e d o r a g r e e d upon 
by t h e d r i v e r as c o n s i d e r a t i o n f o r t h e 
t r a n s p o r t a t i o n . However, s u c h payment o r 
b e n e f i t need n o t be money. I t i s s u f f i c i e n t 
t h a t t h e g u e s t , by h i s p r e s e n c e i n t h e 
a u t o m o b i l e , r e n d e r s s e r v i c e o r a s s i s t a n c e 
i n t e n d e d t o p r i m a r i l y b e n e f i t t h e d r i v e r , 
o r i n t e n d s t o r e n d e r s e r v i c e o r a s s i s t a n c e 
a t t h e d e s t i n a t i o n w h i c h w i l l p r i m a r i l y 
b e n e f i t t h e d r i v e r , o r has b e f o r e t h e t r i p 
r e n d e r e d s u c h s e r v i c e o r a s s i s t a n c e , i f t h e 
b e n e f i t o r s e r v i c e i s m a t e r i a l , as 
d i s t i n g u i s h e d f r o m a mere s o c i a l b e n e f i t , 
o r n o m i n a l o r i n c i d e n t a l c o n t r i b u t i o n t o 
e x p e n s e s . 

" ' I n t h e i n s t a n t c a s e , no money was 
a g r e e d upon as c o n s i d e r a t i o n . A non-
m o n e t a r y b e n e f i t o f a r i d e r ' s company, 
s o c i e t y o r c o m p a n i o n s h i p i s n o t s u c h a 
m a t e r i a l c o n s i d e r a t i o n as may c o n s t i t u t e 
payment and remove t h e r i d e r f r o m t h e 
s t a t u s o f "a g u e s t ... b e i n g t r a n s p o r t e d 
w i t h o u t payment t h e r e f o r . " 

" ' I f we were t o h o l d t h a t [ t h e r i d e r ] 
i n t h e i n s t a n t c a s e was n o t a g u e s t " b e i n g 
t r a n s p o r t e d w i t h o u t payment t h e r e f o r , " t h e n 
any t i m e a d r i v e r - h o s t , d e s i r i n g t o a t t e n d 
a s o c i a l o r s p o r t i n g e v e n t o r even w a t c h 
T.V. a t home b u t w a n t i n g c o m p a n i o n s h i p , 
s h o u l d p e r s u a d e a r e l u c t a n t f r i e n d t o j o i n 
h i m, t h e f r i e n d , w h i l e b e i n g t r a n s p o r t e d 
f o r s u c h p u r p o s e , w o u l d be a p a y i n g g u e s t . 

"'A r e l u c t a n t g u e s t may s t i l l be a 
g u e s t w i t h i n t h e meaning o f t h e g u e s t 
s t a t u t e ; and t h e f a c t , t h a t t h e h o s t - d r i v e r 
i s much more i n t e r e s t e d i n h a v i n g t h e 
r i d e r ' s s o c i a l c o m p a n i o n s h i p t h a n t h e r i d e r 
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i s i n g i v i n g t h a t s o c i a l c o m p a n i o n s h i p , 
c a n n o t s u p p o r t a c o n c l u s i o n e i t h e r t h a t t h e 
r i d e r i s n o t a g u e s t o r t h a t he i s p a y i n g 
f o r h i s t r a n s p o r t a t i o n . 

"'The C o u r t o f A p p e a l s i n t h e i n s t a n t 
c a s e r e l i e d upon i t s u n r e p o r t e d o p i n i o n i n 
Hogan v. F i n c h , w h i c h was a f f i r m e d i n 8 
Ohi o S t . 2d 31, 222 N.E.2d 633 (1 9 6 6 ) . 
However, t h e r e , t h e [ d r i v e r ] a g r e e d t o 
t r a n s p o r t [ t h e r i d e r ] t o h e r home, i f t h e 
[ r i d e r ] w o u l d l o o k a f t e r [ t h e d r i v e r ' s ] 
y o u n g e r b r o t h e r a t a swimming c l u b . The 
[ r i d e r ] t h e r e was n o t g i v i n g o n l y t h e 
p l e a s u r e o f h e r company, b u t had p e r f o r m e d 
a m a t e r i a l s e r v i c e f o r t h e d r i v e r i n r e t u r n 
f o r h e r t r a n s p o r t a t i o n . 

"'We c o n c l u d e t h a t , where a d r i v e r by 
r e p e a t e d r e q u e s t s p e r s u a d e s a f r i e n d t o go 
i n t h e d r i v e r ' s v e h i c l e t o sp e n d t h e n i g h t 
a t t h e d r i v e r ' s home b e c a u s e t h e d r i v e r i s 
l o n e l y , and where no o t h e r s e r v i c e i s t o be 
p e r f o r m e d by t h e f r i e n d , and no b e n e f i t 
o t h e r t h a n h i s company i s t o be c o n f e r r e d 
upon t h e d r i v e r , s u c h f r i e n d , as a m a t t e r 
o f l a w , becomes a g u e s t " b e i n g t r a n s p o r t e d 
w i t h o u t payment t h e r e f o r " w i t h i n t h e 
meaning o f t h e Ohio G u e s t S t a t u t e . ' 

" [ S t i l t n e r ] , 10 Oh i o S t . 2d a t 218-20, 227 N.E.2d a t 
194-95. 

"We f i n d S t i l t n e r p e r s u a s i v e and c o n c l u d e t h a t , 
b e c a u s e t h e o n l y b e n e f i t [ t h e o c c u p a n t ' s ] r i d i n g 
w i t h [ t h e d r i v e r ] c o n f e r r e d on [ t h e d r i v e r ] was 
c o m p a n i o n s h i p , [ t h e o c c u p a n t ] , as a m a t t e r o f l a w , 
was a g u e s t i n t h e dump t r u c k d r i v e n by [ t h e 
d r i v e r ] . A c c o r d i n g l y , we a f f i r m t h e ... summary 
judgment i n f a v o r o f [ t h e d r i v e r ] w i t h r e s p e c t t o 
[ t h e o c c u p a n t ' s ] c l a i m o f n e g l i g e n c e i n t h e 
o p e r a t i o n o f t h e dump t r u c k . " 
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N e a l , 68 So. 3d a t 199-201 ( f o o t n o t e o m i t t e d ) . 

I n N e a l , d e s p i t e t h e r e b e i n g a q u e s t i o n as t o w h e t h e r t h e 

o c c u p a n t h a d r i d d e n w i t h t h e d r i v e r a t t h e i n s t a n c e o f t h e 

d r i v e r o r a t t h e i n s t a n c e o f t h e o c c u p a n t ' s m o t h e r , we 

n o n e t h e l e s s a f f i r m e d t h e summary judgment i n f a v o r o f t h e 

d r i v e r on t h e g r o u n d t h a t t h e o c c u p a n t h a d been a g u e s t i n t h e 

v e h i c l e . I n t h i s c a s e , t h e e v i d e n c e c l e a r l y e s t a b l i s h e s t h a t 

K n i g h t a c c o m p a n i e d C l a r k a t t h e i n s t a n c e o f G l a s s , as t h e 

r e c o r d r e v e a l s no e v i d e n c e t o s u g g e s t t h a t C l a r k a s k e d K n i g h t 

t o r i d e b a c k t o H u n t s v i l l e w i t h h e r , much l e s s t h a t C l a r k -¬

b e i n g 18 y e a r s o l d -- w o u l d n o t have d r i v e n b a c k t o H u n t s v i l l e 

h a d K n i g h t n o t r i d d e n w i t h h e r ; r e g a r d l e s s o f K n i g h t ' s 

m o t i v a t i o n f o r a g r e e i n g t o r i d e w i t h C l a r k , t h e e v i d e n c e i s 

u n d i s p u t e d t h a t G l a s s , n o t C l a r k , was t h e one who e n c o u r a g e d 

K n i g h t t o accompany C l a r k . C l a r k ' s d e s i r e t o d r i v e b a c k t o 

H u n t s v i l l e t h a t m o r n i n g was b e c a u s e she w a n t e d t o s p e n d 

F a t h e r ' s Day w i t h h e r f a t h e r and was i n no way d e p e n d e n t on 

w h e t h e r K n i g h t a c c o m p a n i e d h e r on t h e d r i v e . T h e r e f o r e , t h e 

f a c t s o f t h i s c a s e a r e e v e n s t r o n g e r t h a n t h o s e p r e s e n t i n 

N e a l i n s u p p o r t o f t h e p r o p o s i t i o n t h a t t h e i n j u r e d v e h i c l e 

o c c u p a n t was a g u e s t , r a t h e r t h a n a p a y i n g p a s s e n g e r . We 
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t h e r e f o r e a f f i r m t h e summary judgment i n f a v o r o f C l a r k as t o 

G l a s s ' s n e g l i g e n c e c l a i m . 

N e x t , we l o o k t o w h e t h e r t h e t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t t h e r e was no s u b s t a n t i a l e v i d e n c e 

d e m o n s t r a t i n g t h a t C l a r k ' s o p e r a t i o n o f t h e m o t o r v e h i c l e was 

w a n t o n . I n h e r b r i e f , G l a s s a s s e r t s t h a t , " [ u ] n d e r t h e 

c i r c u m s t a n c e s o f t h i s c a s e , i t may be r e a s o n a b l y i n f e r r e d t h a t 

C l a r k knew she was t o o t i r e d t o d r i v e and c o n t i n u e d t o d r i v e 

anyway." C l a r k r e s p o n d s t h a t t h e t r i a l c o u r t d i d n o t e r r 

b e c a u s e , she p o s i t s , no e v i d e n c e , much l e s s s u b s t a n t i a l 

e v i d e n c e , was p r e s e n t e d t o s u g g e s t t h a t she was c o n s c i o u s t h a t 

h e r s m a l l amount o f s l e e p t h e n i g h t b e f o r e p r e s e n t e d a d a n g e r 

f r o m w h i c h she knew an i n j u r y w o u l d l i k e l y o c c u r . B o t h 

p a r t i e s ' b r i e f s d i s c u s s p e r t i n e n t c a s e l a w r e g a r d i n g t h i s i s s u e 

a t l e n g t h . 

G l a s s ' s b r i e f r e l i e s p r i m a r i l y on L a n k f o r d v. Mong, 283 

A l a . 24, 214 So. 2d 301 ( 1 9 6 8 ) , i n w h i c h t h e d r i v e r , l i k e 

C l a r k , was u n a b l e t o r e c a l l what had h a p p e n e d l e a d i n g up t o an 

a u t o m o b i l e a c c i d e n t . I n t h a t c a s e , t h e r e c o r d showed t h a t t h e 

d r i v e r h a d h a d v e r y l i t t l e s l e e p d u r i n g t h e two n i g h t s b e f o r e 

t h e a c c i d e n t b e c a u s e he h a d w o r k e d b o t h n i g h t s as a p i a n o 

21 



2100829 

p l a y e r and s i n g e r ; i t was u n d i s p u t e d t h a t he was an 

e x p e r i e n c e d d r i v e r , t h a t he h a d been l o s i n g s l e e p , and t h a t he 

h a d b e e n awake s i n c e t h e e a r l y m o r n i n g o f t h e day b e f o r e t h e 

a c c i d e n t , w h i c h h a d o c c u r r e d sometime a f t e r 12:30 a.m. 

f o l l o w i n g h i s h a v i n g l e f t t h e c l u b where he h a d w o r k e d and 

i m m e d i a t e l y e m b a r k i n g upon t h e 8 0 - m i l e d r i v e f r o m A t l a n t a , 

G e o r g i a , t o A n n i s t o n . G l a s s a l s o c i t e s G u n n e l l s v. D e t h r a g e , 

366 So. 2d 1104 ( A l a . 1 9 7 9 ) , i n w h i c h t h e i s s u e o f w a n t o n n e s s 

was s u b m i t t e d t o a j u r y on t h e b a s i s o f e v i d e n c e i n d i c a t i n g 

t h a t t h e d r i v e r had d o z e d o f f a few t i m e s w h i l e d r i v i n g b u t 

had, n o n e t h e l e s s , c o n t i n u e d t o d r i v e . 

I n L a n k f o r d , w h i c h a d d r e s s e d as an i s s u e o f f i r s t 

i m p r e s s i o n w h e t h e r t h e e v i d e n c e was s u f f i c i e n t t o w a r r a n t 

s u b m i s s i o n o f t h e i s s u e o f w a n t o n n e s s t o a j u r y , t h e c o u r t 

e x p l a i n e d t h e s i g n i f i c a n c e o f e v i d e n c e i n d i c a t i n g t h a t a 

d r i v e r had f a l l e n a s l e e p a t t h e w h e e l as a b a s i s f o r a 

w a n t o n n e s s c l a i m , d i s t i n g u i s h i n g i t f r o m t h e n a t u r e and e x t e n t 

o f e v i d e n c e s u f f i c i e n t t o e s t a b l i s h n e g l i g e n c e on t h e p a r t o f 

t h e d r i v e r . Our supreme c o u r t e x p l a i n e d t h a t t o make a p r i m a 

f a c i e c a s e o f w a n t o n n e s s , as o p p o s e d t o n e g l i g e n c e , 2 r e q u i r e s 

2 I n L a n k f o r d , r e i t e r a t i n g t h e h o l d i n g i n Whiddon v. 
M a l o n e , 220 A l a . 220, 223, 124 So. 516, 518 ( 1 9 2 9 ) , t h e c o u r t 
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e v i d e n c e e s t a b l i s h i n g n o t o n l y t h a t a d r i v e r f e l l a s l e e p w h i l e 

d r i v i n g , b u t a l s o t h a t t h a t d r i v e r " ' c o n t i n u e d t o d r i v e i n 

r e c k l e s s d i s r e g a r d o f p r e m o n i t o r y symptoms,'" f u r t h e r 

e x p l a i n i n g t h a t , " ' i f i t a p p e a r s t h a t t h e d r i v e r ... has been 

w i t h o u t s l e e p f o r a c o n s i d e r a b l e p e r i o d o f t i m e and has 

e x p e r i e n c e d symptoms o f t h e a p p r o a c h o f s l e e p , t h e f a c t t h a t 

he c o n t i n u e s t o d r i v e u n d e r s u c h c i r c u m s t a n c e s has been h e l d 

t o m a n i f e s t a w i l f u l and wanton d i s r e g a r d f o r t h e s a f e t y o f 

o t h e r s L a n k f o r d , 283 A l a . a t 26-27, 214 So. 2d a t 303 

( q u o t i n g C.T. D r e c h s l e r , A n n o t a t i o n , P h y s i c a l D e f e c t , I l l n e s s ,  

D r o w s i n e s s , o r F a l l i n g A s l e e p o f M o t o r V e h i c l e O p e r a t o r as  

A f f e c t i n g L i a b i l i t y f o r I n j u r y , 28 A.L.R.2d 21, 72 ( 1 9 5 3 ) ) . 

The e v i d e n c e i n L a n k f o r d o f t h e d r i v e r ' s l a c k o f s l e e p f o r t h e 

n e a r l y 2 4 - h o u r p e r i o d l e a d i n g up t o h i s a c c i d e n t , h i s v e r y 

l i t t l e s l e e p b e f o r e t h a t , and h i s keen a w a r e n e s s o f t h e e f f e c t 

o p i n e d t h a t " ' g o i n g t o s l e e p a t t h e w h e e l w h i l e o p e r a t i n g a 
c a r i s e v i d e n c e o f n e g l i g e n c e . The d a n g e r s o f r u n n i n g a c a r 
w h i l e a s l e e p a r e so o b v i o u s as t o n e e d no comment. I t i s t h e 
d u t y o f t h e d r i v e r t o keep awake o r c e a s e t o d r i v e . A f a i l u r e 
so t o do i s p r i m a f a c i e e v i d e n c e o f n e g l i g e n c e . ' " 283 A l a . A t 
26, 214 So. 2d a t 302-03. We n e e d n o t d i s c u s s t h e s u f f i c i e n c y 
o f t h e e v i d e n c e i n t h i s c a s e w i t h r e g a r d t o n e g l i g e n c e b e c a u s e 
we have a l r e a d y d e t e r m i n e d t h a t , as a m a t t e r o f l a w , K n i g h t 
was a g u e s t i n C l a r k ' s v e h i c l e a t t h e t i m e o f t h e a c c i d e n t a t 
i s s u e i n t h i s c a s e , t h u s t r i g g e r i n g t h e b a r o f t h e g u e s t 
s t a t u t e t o G l a s s ' s n e g l i g e n c e c l a i m . 
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t h a t t h a t l a c k o f s l e e p was h a v i n g on him, when c o n s i d e r e d 

w i t h h i s b e i n g an e x p e r i e n c e d d r i v e r , was enough t o p e r m i t t h e 

i s s u e o f w a n t o n n e s s t o be s u b m i t t e d t o t h e j u r y . S i m i l a r l y , 

i n G u n n e l l s , t h e d r i v e r had c o n t i n u e d t o d r i v e even t h o u g h he 

was c o n s c i o u s o f t h e f a c t t h a t he had d o z e d o f f a few t i m e s 

a l r e a d y . 

C l a r k a n s w e r s G l a s s ' s a s s e r t i o n s , a r g u i n g t h a t G l a s s 

f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e s u f f i c i e n t t o p e r m i t 

t h e i s s u e o f w a n t o n n e s s t o be r e s o l v e d by t h e f a c t - f i n d e r . I n 

s u p p o r t o f t h a t p o s i t i o n , C l a r k d i r e c t s us t o two c a s e s i n 

w h i c h o u r c o u r t s have c l a r i f i e d and d i s t i n g u i s h e d L a n k f o r d and 

G u n n e l l s i n h o l d i n g c e r t a i n e v i d e n c e i n s u f f i c i e n t t o r a i s e a 

q u e s t i o n o f f a c t as t o w a n t o n n e s s . C l a r k p o i n t s t o Tew v.  

J o n e s , 417 So. 2d 146 ( A l a . 1982 ), i n w h i c h t h e c o u r t h e l d 

t h a t e v i d e n c e t h a t a p a r t i c u l a r d e l i v e r y d r i v e r had w o r k e d 

f r o m 2:00 a.m. u n t i l t h e t i m e o f t h e a c c i d e n t a t 5:30 p.m. was 

n o t enough by i t s e l f t o r a i s e a q u e s t i o n o f f a c t as t o t h e 

i s s u e o f w a n t o n n e s s when t h e r e was no e v i d e n c e i n d i c a t i n g t h a t 

t h e d r i v e r had " ' c o n s c i o u s l y and i n t e n t i o n a l l y [ c o m m i t t e d ] 

some w r o n g f u l a c t o r o m i t t e d some known d u t y w h i c h p r o d u c e d 

t h e i n j u r y . ' " 417 So. 2d a t 147. A d d i t i o n a l l y , C l a r k c i t e s 
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R o s z e l l v. M a r t i n , 591 So. 2d 511 ( A l a . C i v . App. 1 9 9 1 ) , a 

c a s e i n w h i c h t h i s c o u r t a d d r e s s e d f a c t s s i m i l a r t o t h e f a c t s 

i n t h e p r e s e n t c a s e ; i n R o s z e l l , a 1 6 - y e a r - o l d d r i v e r had had 

o n l y 2 h o u r s o f s l e e p i n t h e 3 6 - h our p e r i o d l e a d i n g up t o an 

a c c i d e n t i n w h i c h she was i n v o l v e d . A l t h o u g h we a c k n o w l e d g e d 

t h a t t h e d r i v e r ' s l a c k o f s l e e p d u r i n g t h a t e x t e n d e d p e r i o d 

c o u l d s u p p o r t an i n f e r e n c e t h a t t h e d r i v e r had k n o w i n g l y 

e x p e r i e n c e d p r e m o n i t o r y symptoms by m e r e l y h a v i n g k n o wledge o f 

h e r own l a c k o f s l e e p , we n o n e t h e l e s s h e l d t h a t s u c h an 

i n f e r e n c e was n o t s u f f i c i e n t t o e s t a b l i s h t h a t t h e d r i v e r had 

" ' r e a l i z [ e d t h e o n s e t o f ] " p r e m o n i t o r y symptoms" o f s l e e p . ' " 

R o s z e l l , 591 So. 2d a t 513 ( q u o t i n g Tew, 417 So. 2d a t 1 4 7 ) . 

C a s e l a w t h u s a f f o r d s a s p e c t r u m w i t h i n w h i c h t h e p r e s e n t 

c a s e must f a l l . On one end a r e L a n k f o r d and G u n n e l l s , c a s e s 

i n w h i c h e v i d e n c e was a d d u c e d i n d i c a t i n g t h a t t h e p e r t i n e n t 

d r i v e r s had k n o w i n g l y e x p e r i e n c e d d r o w s i n e s s o r s l e e p i n e s s , 

y e t c o n t i n u e d t o d r i v e . On t h e o t h e r end a r e Tew and R o s z e l l , 

i n w h i c h e v i d e n c e w o u l d a l l o w an i n f e r e n c e t o be drawn t h a t 

t h e p e r t i n e n t d r i v e r s f e l l a s l e e p a t t h e w h e e l b u t n o t t h a t 

t h e y had had a " ' c o n s c i o u s n e s s o r a w a r e n e s s o f s l e e p i n e s s , 

t i r e d n e s s , and f a t i g u e [ y e t ] c o n t i n u e d t o d r i v e w i t h r e c k l e s s 
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i n d i f f e r e n c e t o t h e c o n s e q u e n c e s . ' " R o s z e l l , 591 So. 2d a t 513 

( q u o t i n g Tew, 417 So. 2d a t 1 4 6 ) . The t o u c h s t o n e i s t h e 

k n o w l edge o f t h e p e r t i n e n t d r i v e r : "Even u n d e r t h e o l d 

' s c i n t i l l a r u l e , ' [Alabama] r e q u i r e d t h a t t h e r e be a 

l e g i t i m a t e i n f e r e n c e o f k n o w ledge o f p r e m o n i t o r y symptoms 

b e f o r e s u b m i t t i n g t h e i s s u e o f w a n t o n n e s s t o a j u r y . " 

R o s z e l l , 591 So. 2d a t 5 1 3 . 3 

I n h e r b r i e f , G l a s s a s s e r t s t h a t " C l a r k k n o w i n g l y g o t on 

t h e r o a d a f t e r p a r t y i n g a l l n i g h t , h a v i n g o n l y f o u r h o u r s o f 

s l e e p , and a d m i t t e d t o f e e l i n g s l e e p y p r i o r t o f a l l i n g a s l e e p 

a t t h e w h e e l , " and she p o s i t s t h a t , b a s e d on t h o s e f a c t s , i t 

can be i n f e r r e d t h a t C l a r k had k n o w ledge o f p r e m o n i t o r y 

symptoms o f s l e e p . 

G l a s s ' s c o n t e n t i o n s r e g a r d i n g t h e f a c t u a l b a s i s o f t h e 

w a n t o n n e s s c l a i m a r e s i m p l y i n c o n s i s t e n t w i t h t h e e v i d e n c e 

p r e s e n t e d . G l a s s a d m i t s i n h e r b r i e f on a p p e a l t h a t C l a r k d i d  

n o t r e c a l l what c a u s e d h e r t o r u n o f f t h e r o a d . A l s o , t h e r e 

was no e v i d e n c e p r e s e n t e d t o s u p p o r t t h e a s s e r t i o n t h a t C l a r k 

h a d been " p a r t y i n g " a t a l l t h e n i g h t b e f o r e t h e a c c i d e n t ; t h e 

3 P r i o r t o J u n e 11, 1987, t h e s c i n t i l l a r u l e , r a t h e r t h a n 
t h e c u r r e n t s u b s t a n t i a l - e v i d e n c e r u l e , a p p l i e d i n c i v i l 
a c t i o n s . See § 12-21-12, A l a . Code 1975. 
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r e c o r d e s t a b l i s h e s o n l y t h a t C l a r k h a d smoked c i g a r e t t e s t h e 

n i g h t b e f o r e t h e a c c i d e n t . M o r e o v e r , t h e r e was no e v i d e n c e 

p r e s e n t e d i n d i c a t i n g t h a t C l a r k h a d f e l t s l e e p y a t any t i m e 

t h e day o f t h e a c c i d e n t , much l e s s t h a t s he h a d " a d m i t t e d 

f e e l i n g s l e e p y p r i o r t o f a l l i n g a s l e e p a t t h e w h e e l . " The o n l y 

e v i d e n c e i n t h e r e c o r d even r e m o t e l y s u g g e s t i n g t h a t C l a r k 

e x p e r i e n c e d s l e e p i n e s s t h a t day i s G l a s s ' s t e s t i m o n y t h a t she 

t h o u g h t C l a r k and K n i g h t h a d l o o k e d t i r e d when t h e y woke up 

t h a t m o r n i n g . A l t h o u g h G l a s s , i n h e r b r i e f , c l a i m s t h a t she 

e x p r e s s e d c o n c e r n t o C l a r k a b o u t C l a r k ' s b e i n g t o o t i r e d t o 

d r i v e , no e v i d e n c e was p r e s e n t e d t o s u b s t a n t i a t e t h a t c l a i m ; 

i n f a c t , G l a s s ' s d e p o s i t i o n t e s t i m o n y does n o t i n d i c a t e t h a t 

she was c o n c e r n e d t h a t C l a r k was t o o t i r e d t o d r i v e , n o r does 

i t i n d i c a t e t h a t she e x p r e s s e d any c o n c e r n r e g a r d i n g C l a r k ' s 

a b i l i t y t o d r i v e t o C l a r k b e f o r e C l a r k and K n i g h t d e p a r t e d . 

A l t h o u g h t h e r e a r e r e p o r t s i n t h e r e c o r d t h a t s u g g e s t t h a t 

C l a r k may have i n d e e d f a l l e n a s l e e p w h i l e d r i v i n g , no e v i d e n c e 

was p r e s e n t e d t o s u g g e s t t h a t she h a d e x p e r i e n c e d p r e m o n i t o r y 

symptoms o f s l e e p i n e s s b e f o r e t h e a c c i d e n t . I n f a c t , t h e 

u n d i s p u t e d f a c t s s u g g e s t t h e o p p o s i t e : C l a r k h a d s t o p p e d 

d u r i n g t h e t r i p a b o u t t h r e e t i m e s and h a d s p o k e n t o h e r f a t h e r 
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w h i l e d r i v i n g ; d u r i n g t h o s e s t o p s and t e l e p h o n e c a l l s , C l a r k 

n e v e r m e n t i o n e d t o h e r f a t h e r o r t o K n i g h t t h a t she f e l t o r 

m i g h t be t i r e d o r t h a t s he f e l t t h a t h e r a b i l i t y t o d r i v e was 

i n any way i m p a i r e d . 

The e v i d e n c e p r e s e n t e d by G l a s s i s n o t s u b s t a n t i a l 

e v i d e n c e s u f f i c i e n t t o c r e a t e a g e n u i n e i s s u e o f m a t e r i a l f a c t 

as t o w a n t o n n e s s b e c a u s e i t does n o t e s t a b l i s h a s u f f i c i e n t 

f a c t u a l b a s i s f o r a f i n d i n g t h a t C l a r k k n o w i n g l y e x p e r i e n c e d 

p r e m o n i t o r y symptoms i n d i c a t i n g t o h e r t h a t she was s l e e p y o r 

d r o w s y and t h a t she c o n t i n u e d t o d r i v e w i t h r e c k l e s s d i s r e g a r d 

o f t h a t k n o w l e d g e . T h e r e f o r e , on t h e a u t h o r i t y o f Tew and 

R o s z e l l , we c o n c l u d e t h a t t h e t r i a l c o u r t c o r r e c t l y e n t e r e d 

t h e summary j u d g m e n t i n f a v o r o f C l a r k as t o G l a s s ' s c l a i m o f 

wanton c o n d u c t . 

I n l i g h t o f t h e f o r e g o i n g f a c t s a n d a u t h o r i t i e s , we 

a f f i r m t h e judgment o f t h e t r i a l c o u r t . 

AFFIRMED. 

Thompson, P . J . , c o n c u r s . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , w h i c h Thomas, J . , j o i n s . 
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MOORE, Ju d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I c o n c u r w i t h t h e m a i n o p i n i o n t o t h e e x t e n t t h a t i t 

a f f i r m s t h e summary ju d g m e n t w i t h r e g a r d t o t h e n e g l i g e n c e 

c l a i m on t h e b a s i s t h a t t h a t c l a i m i s b a r r e d b y A l a b a m a ' s 

G u e s t S t a t u t e , § 32-1-2, A l a . Code 1975. W i t h r e g a r d t o t h e 

a f f i r m a n c e o f t h e j u d g m e n t as t o t h e w a n t o n n e s s c l a i m , 

h o wever, I r e s p e c t f u l l y d i s s e n t . 

The a f f i d a v i t o f Adam E z e k i e l , t h e s t a t e t r o o p e r who 

r e s p o n d e d t o t h e a c c i d e n t , i n d i c a t e d t h a t J a c q u e l y n n K r i s t i n a 

C l a r k h a d " s t a t e d t h a t she became t i r e d f r o m l a c k o f s l e e p t h e 

p r e v i o u s n i g h t . " T h a t s t a t e m e n t , when v i e w e d i n a l i g h t most 

f a v o r a b l e t o D e b o r a h G l a s s , a c t i n g on b e h a l f o f h e r m i n o r 

d a u g h t e r , L a u r a L e i g h K n i g h t , i n d i c a t e s t h a t C l a r k " ' h a [ d ] 

b e e n w i t h o u t s l e e p f o r a c o n s i d e r a b l e p e r i o d o f t i m e and h a [ d ] 

e x p e r i e n c e d symptoms [ i . e . , s l e e p i n e s s ] . ' " L a n k f o r d v. Mong, 

283 A l a . 24, 27, 214 So. 2d 301, 303 (1968) ( q u o t i n g C.T. 

D r e c h s l e r , A n n o t a t i o n , P h y s i c a l D e f e c t , I l l n e s s , D r o w s i n e s s ,  

o r F a l l i n g A s l e e p o f M o t o r V e h i c l e O p e r a t o r as A f f e c t i n g  

L i a b i l i t y f o r I n j u r y , 28 A.L.R.2d 21, 72 ( 1 9 5 3 ) ) . C l a r k ' s 

" ' c o n t i n u [ i n g ] t o d r i v e u n d e r s u c h c i r c u m s t a n c e s ' " c o n s t i t u t e s 

s u b s t a n t i a l e v i d e n c e f r o m w h i c h a j u r y c o u l d i n f e r w a n t o n n e s s . 
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I d . A l t h o u g h t h e r e was a l s o s u b s t a n t i a l e v i d e n c e i n d i c a t i n g 

t h a t C l a r k h a d n o t been aware o f h e r o n c o m i n g s l e e p , t h e 

c o n f l i c t i n g s u b s t a n t i a l e v i d e n c e p r e c l u d e s t h e e n t r y o f a 

summary j u d g m e n t . See, e.g., M o b i l e A i r p o r t A u t h . v.  

H e a l t h S T R A T E G I E S , I n c . , 886 So. 2d 773, 786 ( A l a . 2004) 

( J o h n s t o n e , J . , c o n c u r r i n g i n t h e r e s u l t ) ( s t a t i n g t h a t 

" c o n f l i c t i n g s u b s t a n t i a l e v i d e n c e c r e a t e s a g e n u i n e i s s u e o f 

m a t e r i a l f a c t ... w h i c h p r e c l u d e s summary j u d g m e n t " ) . 

A c c o r d i n g l y , I w o u l d r e v e r s e t h e t r i a l c o u r t ' s summary 

ju d g m e n t on t h e w a n t o n n e s s c l a i m and w o u l d remand t h e c a s e f o r 

a j u r y t r i a l on t h a t i s s u e . 

Thomas, J . , c o n c u r s . 
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