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PER CURIAM. 

A n d i n a r i a N e l s o n and her husband, Tarrance N e l s o n , a p p e a l 

from a summary judgment i n f a v o r of F e d e r a l N a t i o n a l Mortgage 

A s s o c i a t i o n ("Fannie Mae") i n an ejectment a c t i o n . We va c a t e 

the judgment and d i s m i s s the a p p e a l . 
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F a c t s and P r o c e d u r a l H i s t o r y 

On October 8, 2007, Mrs. N e l s o n , i n c o n s i d e r a t i o n f o r a 

l o a n of $114,000 from G l o b a l L e n d i n g Group, I n c . ( " G l o b a l " ) , 

e x e c u t e d a p r o m i s s o r y note a g r e e i n g t o repay G l o b a l i n monthly 

i n s t a l l m e n t s over a 30-year p e r i o d . On the same day, Mr. and 

Mrs. N e l s o n e x e c u t e d a mortgage t o Mortgage E l e c t r o n i c 

R e g i s t r a t i o n Systems, I n c . ("MERS"), a c t i n g s o l e l y "as a 

nominee f o r [ G l o b a l ] and [ G l o b a l ' s ] s u c c e s s o r s and a s s i g n s . " 

A l s o on the same day, Mrs. Nel s o n s i g n e d a document 

acknowledging t h a t she had r e c e i v e d a " N o t i c e of Assignment, 

S a l e , or T r a n s f e r of S e r v i c i n g R i g h t s , " i n f o r m i n g her t h a t 

"the s e r v i c i n g of [ h e r ] mortgage l o a n , t h a t i s , the r i g h t t o 

c o l l e c t payments from [ h e r ] , [ w o u l d b e ] a s s i g n e d , s o l d , or 

t r a n s f e r r e d from [ G l o b a l ] t o F l a g s t a r Bank, FSB, e f f e c t i v e 

December 1, 2007." 

The Nelsons f a i l e d t o make the payments due on the 

mortgage i n d e b t e d n e s s and F l a g s t a r Bank, FSB ( " F l a g s t a r " ) , 

sent them n o t i c e s of d e f a u l t on J a n u a r y 17, March 18, and May 

17, 2008, a l o n g w i t h l o s s - m i t i g a t i o n pamphlets e n t i t l e d "How 

to A v o i d F o r e c l o s u r e . " The Nelsons responded w i t h i n f o r m a t i o n 

r e g a r d i n g t h e i r f i n a n c i a l s t a t u s . On August 28, 2008, an 
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a t t o r n e y r e t a i n e d by MERS n o t i f i e d the Nelsons v i a a m a i l e d 

l e t t e r t h a t F l a g s t a r was a c c e l e r a t i n g the m a t u r i t y date of the 

l o a n and i n i t i a t i n g f o r e c l o s u r e p r o c e e d i n g s , w i t h a 

f o r e c l o s u r e s a l e s c h e d u l e d f o r October 2, 2008. Newspaper 

n o t i c e s p u b l i s h e d on September 6, September 13, and September 

20, 2008, s t a t e d , i n p e r t i n e n t p a r t : 

" D e f a u l t h a v i n g been made i n the payment of the 
inde b t e d n e s s s e c u r e d by t h a t c e r t a i n mortgage  
ex e c u t e d by [the Nelsons] t o [MERS], s o l e l y as  
nominee f o r [ G l o b a l ] on the 8th day of October, 
2007, s a i d mortgage h a v i n g been r e c o r d e d i n the 
o f f i c e of the Judge of Probate of J e f f e r s o n County, 
Alabama, i n Book: LR 200765, page 7255 and r e ­
r e c o r d e d i n LR 200765, page 17347; s a i d mortgage  
h a v i n g s u b s e q u e n t l y been t r a n s f e r r e d and a s s i g n e d t o  
[MERS], s o l e l y as nominee f o r [ F l a g s t a r ] , the 
u n d e r s i g n e d [MERS], s o l e l y as nominee f o r 
[ F l a g s t a r ] , as m o r t g a g e e / t r a n s f e r e e , under and by 
v i r t u e of the power of s a l e c o n t a i n e d i n s a i d 
mortgage, w i l l s e l l a t p u b l i c o u t c r y t o the h i g h e s t 
b i d d e r f o r cash, i n f r o n t of the main e n t r a n c e of 
the Courthouse a t Birmingham, J e f f e r s o n County, 
Alabama, [ p r o p e r t y d e s c r i p t i o n ] " 

(Emphasis added.) B e f o r e the t h i r d n o t i c e was p u b l i s h e d , 

F l a g s t a r e n t e r e d i n t o a f o r b e a r a n c e agreement w i t h the 

Nel s o n s , r e d u c i n g t h e i r mortgage i n t e r e s t r a t e from 7.5% t o 5% 

and s e t t i n g up a m o d i f i e d payment p l a n t o a l l o w them t o b r i n g 

t h e i r l o a n t o a c u r r e n t s t a t u s . 
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By March 2009, the Nelsons were a g a i n i n d e f a u l t on t h e i r 

o b l i g a t i o n s under the note and mortgage. On March 17, 2009, 

F l a g s t a r sent the Nelsons a n o t i c e of d e f a u l t and a l o s s -

m i t i g a t i o n pamphlet. Mrs. Nels o n p r o v i d e d F l a g s t a r w i t h the 

i n f o r m a t i o n i t r e q u e s t e d i n o r d e r t o c o n s i d e r her f o r a l o s s -

m i t i g a t i o n program. On June 5, 2009, an a t t o r n e y r e t a i n e d by 

MERS n o t i f i e d the Nelsons v i a a m a i l e d l e t t e r t h a t F l a g s t a r 

was a c c e l e r a t i n g the m a t u r i t y date of the l o a n and i n i t i a t i n g 

f o r e c l o s u r e p r o c e e d i n g s , w i t h a f o r e c l o s u r e s a l e s c h e d u l e d f o r 

J u l y 27, 2009. Newspaper n o t i c e s were p u b l i s h e d on June 6, 

June 13, and June 20, 2009. In e a r l y J u l y 2009, however, the 

Nelsons were approved f o r a t r i a l Home A f f o r d a b l e M o d i f i c a t i o n 

P l a n ("HAMP"), and the Nelsons s i g n e d a HAMP agreement 

r e q u i r i n g them t o make t h r e e c o n s e c u t i v e reduced payments i n 

a t i m e l y manner. On September 21, 2009, a n o t i c e p o s t p o n i n g 

the f o r e c l o s u r e s a l e t o November 23, 2009, was p u b l i s h e d . On 

September 22, 2009, F l a g s t a r sent the Nelsons a n o t i c e of 

d e f a u l t , a g a i n a t t a c h i n g l o s s - m i t i g a t i o n i n f o r m a t i o n . On 

November 23, 2009, an a t t o r n e y f o r MERS i n f o r m e d the Nelsons 

t h a t the f o r e c l o s u r e s a l e was b e i n g postponed u n t i l January 

25, 2010, under the same terms as s e t f o r t h i n the p r e v i o u s 
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f o r e c l o s u r e - s a l e n o t i c e s . On November 28, 2009, a n o t i c e 

p o s t p o n i n g the f o r e c l o s u r e s a l e t o January 25, 2010, was 

p u b l i s h e d i n the Alabama Messenger. 

On January 25, 2010, MERS, as nominee f o r F l a g s t a r , 

conducted a f o r e c l o s u r e s a l e of the N e l s o n s ' p r o p e r t y . MERS 

purchased the p r o p e r t y and r e c e i v e d a f o r e c l o s u r e deed. On 

January 27, 2010, MERS conveyed i t s i n t e r e s t i n the p r o p e r t y 

t o Fannie Mae by s p e c i a l w a r r a n t y deed. The deed was r e c o r d e d 

i n the J e f f e r s o n Probate O f f i c e on Febr u a r y 15, 2010. 

On Feb r u a r y 5, 2010, Fannie Mae f i l e d a c o m p l a i n t 

a l l e g i n g t h a t i t was the owner of the p r o p e r t y by v i r t u e of 

i t s s p e c i a l w a r r a n t y deed from MERS and s e e k i n g t o e j e c t the 

Nelsons from the p r o p e r t y . The Nelsons answered, d e n i e d the 

m a t e r i a l a l l e g a t i o n s of the c o m p l a i n t , and a s s e r t e d the 

a f f i r m a t i v e defense t h a t the f o r e c l o s u r e deed was v o i d and 

t h a t Fannie Mae had no r i g h t t o e j e c t them from the p r o p e r t y 

because, they c l a i m e d , the f o r e c l o s u r e was " w r o n g f u l . " 1 

1 I n Jackson v. W e l l s Fargo Bank, N.A., [Ms. 1100594, 
Febr u a r y 17, 2012] So. 3d , ( A l a . 2012), our supreme 
c o u r t h e l d t h a t Alabama r e c o g n i z e s a c l a i m f o r " w r o n g f u l 
f o r e c l o s u r e " o n l y when the f o r e c l o s i n g e n t i t y "'uses the power 
of s a l e g i v e n under a mortgage f o r a purpose o t h e r than t o 
secure the debt owed by the mortgagor.'" (Quoting Reeves  
C e d a r h u r s t Dev. Corp. v. F i r s t American Fed. Sav. & Loan 
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F o l l o w i n g d i s c o v e r y , Fannie Mae moved f o r a summary judgment. 

In s u p p o r t of t h a t motion, Fannie Mae s u b m i t t e d c o p i e s of the 

note, the mortgage, the f o r e c l o s u r e deed t o MERS, i t s own 

s p e c i a l w a r r a n t y deed from MERS, and the a f f i d a v i t of Sharon 

Morgan, an a s s i s t a n t v i c e p r e s i d e n t of F l a g s t a r . Morgan 

s t a t e d t h a t she had rev i e w e d F l a g s t a r ' s r e c o r d s c o n c e r n i n g the 

Ne l s o n s ' l o a n and t h a t she had p e r s o n a l knowledge of the f a c t s 

s e t f o r t h i n her a f f i d a v i t . Morgan a u t h e n t i c a t e d the 

p e r t i n e n t documents, i n c l u d i n g the note, the mortgage, the 

" N o t i c e of Assignment, S a l e , or T r a n s f e r of S e r v i c i n g R i g h t s 

[from G l o b a l t o F l a g s t a r ] , " the s e r i e s of l o s s - m i t i g a t i o n 

documents t h a t F l a g s t a r and the Nelsons had exchanged, the 

n o t i c e - o f - d e f a u l t l e t t e r s t h a t F l a g s t a r had m a i l e d t o the 

Nel s o n s , and the n o t i c e - o f - a c c e l e r a t i o n l e t t e r s t h a t a t t o r n e y s 

f o r MERS had m a i l e d t o the N e l s o n s . 

With r e s p e c t t o the p r o m i s s o r y note t h a t Mrs. Nelson had 

exe c u t e d i n f a v o r of G l o b a l on October 8, 2007, Morgan 

a u t h e n t i c a t e d F l a g s t a r ' s copy of the note, which had been 

stamped w i t h the f o l l o w i n g undated s p e c i a l indorsement: 

"Pay t o The Order of 

Ass'n, 607 So. 2d 180, 182 ( A l a . 1992).) 
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F l a g s t a r Bank, FSB 
Without Recourse 

G l o b a l L e n d ing Group, I nc. 
By: / s / J a n i c e Hopkins 

Loan O p e r a t i o n s A s s o c i a t e " 

The m a t e r i a l s a t t a c h e d t o Morgan's a f f i d a v i t d i d not i n c l u d e 

any assignment o f the mortgage. 

In response t o Fannie Mae's summary-judgment motion, the 

Nelsons p r e s e n t e d t h e i r own a f f i d a v i t s and argued t h a t MERS 

c o u l d convey t o Fannie Mae o n l y the i n t e r e s t i n the p r o p e r t y 

t h a t MERS had, and, the y contended, MERS had no i n t e r e s t i n 

the p r o p e r t y because i t s f o r e c l o s u r e deed was v o i d ; 

a c c o r d i n g l y , they s a i d , Fannie Mae d i d not have s t a n d i n g t o 

seek p o s s e s s i o n o f the p r o p e r t y . The Nelsons based t h e i r 

c o n t e n t i o n t h a t the f o r e c l o s u r e deed was v o i d on the 

u n d i s p u t e d f a c t t h a t t h e r e had been no assignment o f the 

mortgage from the e n t i t y "MERS, as nominee f o r G l o b a l , " e i t h e r 

t o F l a g s t a r or t o the e n t i t y "MERS, as nominee f o r F l a g s t a r , " 

and o f f e r e d the f o l l o w i n g arguments: (1) t h a t the power-of-

s a l e p r o v i s i o n i n the mortgage i n s t r u m e n t was u n e n f o r c e a b l e 

because the note and mortgage had been s e p a r a t e d ; (2) t h a t 

MERS and the l o a n s e r v i c e r , F l a g s t a r , had breached the n o t i c e 

r e q u i r e m e n t s i n the mortgage i n s t r u m e n t and had f a i l e d t o 
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f o l l o w the s t a t u t o r y n o t i c e r e q u i r e m e n t s o f § 35-10-13, A l a . 

Code 1975; and (3) t h a t F l a g s t a r had f a i l e d t o comply w i t h i t s 

l o s s - m i t i g a t i o n program and had m i s r e p r e s e n t e d t h a t the 

f o r e c l o s u r e would not oc c u r as l o n g as F l a g s t a r was wo r k i n g 

w i t h the Nelsons t o h e l p them keep the p r o p e r t y . F i n a l l y , the 

Nelsons argued t h a t Fannie Mae's summary-judgment motion was 

not s u p p o r t e d by a d m i s s i b l e e v i d e n c e under Rule 56, A l a . R. 

C i v . P. S p e c i f i c a l l y , t hey contended t h a t Morgan's a f f i d a v i t 

was not based on p e r s o n a l knowledge and was not accompanied by 

sworn or c e r t i f i e d c o p i e s o f the documents t o which i t 

r e f e r r e d . 

Fannie Mae f i l e d a r e p l y t o the N e l s o n s ' response, 

a r g u i n g t h a t the Nelsons had c o n t r a c t u a l l y a u t h o r i z e d MERS t o 

f o r e c l o s e on the p r o p e r t y , i n the event o f t h e i r d e f a u l t , when 

they s i g n e d the mortgage i n s t r u m e n t , which i n s t r u m e n t 

c o n t a i n e d the f o l l o w i n g p r o v i s i o n s : 

"Borrower i r r e v o c a b l y mortgages, g r a n t s and conveys 
t o MERS ( s o l e l y as nominee f o r Lender and Lender's 
s u c c e s s o r s and a s s i g n s ) and t o the s u c c e s s o r s and 
a s s i g n s of MERS, w i t h power of s a l e , [the P r o p e r t y ] . 

"... Borrower understands and agrees t h a t MERS h o l d s 
o n l y l e g a l t i t l e t o the i n t e r e s t s g r a n t e d by 
Borrower i n t h i s S e c u r i t y Instrument, b u t , i f 
n e c e s s a r y t o comply w i t h law or custom, MERS (as 
nominee f o r Lender and Lender's s u c c e s s o r s and 
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a s s i g n s ) has the r i g h t : t o 
those i n t e r e s t s , i n c l u d i n g , 
r i g h t t o f o r e c l o s e and s e l l 

e x e r c i s e any or a l l of 
but not l i m i t e d t o , the  
the P r o p e r t y . " 

(Emphasis added.) 

F o l l o w i n g o r a l argument on the motion, the t r i a l c o u r t 

e n t e r e d a summary judgment i n f a v o r of F a n n i e Mae on J a n u a r y 

18, 2011, s e t t i n g out the reasons f o r i t s d e c i s i o n . The t r i a l 

c o u r t ' s d e t e r m i n a t i o n can be summed up by the f o l l o w i n g 

e x c e r p t from i t s judgment: 

"[Mrs.] N e l s o n a d m i t t e d i n her a f f i d a v i t t h a t she 
was s e n d i n g payments t o F l a g s t a r . [The Nelsons have] 
not s u b m i t t e d any e v i d e n c e , l e t alone s u b s t a n t i a l 
e v i d e n c e , t o show t h a t F l a g s t a r was not the 
' s u c c e s s o r or a s s i g n ' of the ' l e n d e r ' as d e f i n e d i n 
the mortgage. An assignment of mortgage from MERS 
to F l a g s t a r was unnecessary f o r MERS t o pr o c e e d w i t h 
the f o r e c l o s u r e on b e h a l f of F l a g s t a r under the 
power of s a l e i n the mortgage. A l l t h a t was 
r e q u i r e d was t h a t F l a g s t a r be e n t i t l e d t o the debt 
s e c u r e d by the mortgage as the s u c c e s s o r or a s s i g n 
of the ' l e n d e r . ' " 

The Nelsons f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment on F e b r u a r y 17, 2011. F a n n i e Mae f i l e d a response 

to the N e l s o n s ' postjudgment motion, r e i t e r a t i n g an argument 

made e a r l i e r i n i t s summary-judgment motion t h a t i t was not 

s u b j e c t t o the defenses a s s e r t e d by the Nelsons because i t was 

a bona f i d e p u r c h a s e r f o r v a l u e , w i t h o u t n o t i c e of any c l a i m 

or defense the Nelsons may have had. The t r i a l c o u r t d e n i e d 
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the postjudgment motion on A p r i l 18, 2011, a f t e r which the 

N e l s o ns t i m e l y appealed. The supreme c o u r t s u b s e q u e n t l y 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 

S t a n d a r d of Review 

A p p e l l a t e r e v i e w of a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 2000) . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a matter of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be proved." West v. Founders 
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L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see A l a . Code 1975, § 12-21-12(d). 

D i s c u s s i o n 

I . 

The N e l s o n s argue t h a t the p o w e r - o f - s a l e p r o v i s i o n i n the 

mortgage i n s t r u m e n t was u n e n f o r c e a b l e because the note and 

mortgage had been s e p a r a t e d . T h i s c o u r t has r e c e n t l y r e j e c t e d 

t h a t argument because i t does not comport w i t h Alabama law. 

See Coleman v. BAC S e r v i c i n g , [Ms. 2100453, F e b r u a r y 3, 2012] 

So. 3d ( A l a . C i v . App. 2012); P e r r y v. F e d e r a l N a t ' l 

Mortg. Ass'n, [Ms. 2100235, March 9, 2012] So. 3d 

( A l a . C i v . App. 2012). 

" T h i s once-novel t h e o r y of mortgage law has been 
c o n s i s t e n t l y r e j e c t e d by c o u r t s which have 
c o n s i d e r e d i t s m e r i t . See, e.g., Cervantes v.  
Countrywide Home Loans, I n c . , 656 F.3d 1034, 1044 
(9th C i r . 2011) ('[T]he p l a i n t i f f s advance a n o v e l 
t h e o r y of w r o n g f u l f o r e c l o s u r e . They contend t h a t 
a l l t r a n s f e r s of the i n t e r e s t s i n the home l o a n s 
w i t h i n the MERS system are i n v a l i d because the 
d e s i g n a t i o n of MERS as a b e n e f i c i a r y i s a sham and 
the system s p l i t s the deed from the note, and, t h u s , 
no p a r t y i s i n a p o s i t i o n t o f o r e c l o s e . ' ) ; K i a h v.  
A u r o r a Loan S e r v s . , LLC, [(No. 10-40161-FDS) (D. 
Mass. Mar. 4, 2011) [(no t p u b l i s h e d i n F. Supp. 2d)] 
( ' P l a i n t i f f ' s t h e o r y t h a t the note and the mortgage 
somehow became d i s c o n n e c t e d from one ano t h e r , and 
t h a t the mortgage s h o u l d d i s a p p e a r as a r e s u l t , i s 
... not t e n a b l e as a ma t t e r of l a w . ' ) . " 
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K i r b y v. Bank of America, N.A., [(No. 2:09-CV-182-DCB-JMR, 

March 29, 2012)] (S.D. M i s s . 2012) ( f o o t n o t e o m i t t e d ; not 

p u b l i s h e d i n F. Supp. 2d). "Altho u g h the s e p a r a t i o n of the 

note and the [mortgage] does not render e i t h e r i n s t r u m e n t 

v o i d , i t does c r e a t e a s u b s t a n t i a l q u e s t i o n of what e n t i t y has 

the r i g h t t o f o r e c l o s e when the borrower d e f a u l t s on the 

l o a n , " Morgan v. Ocwen Loan S e r v i c i n g , LLC, 795 F. Supp. 2d 

1370, 1375 (N.D. Ga. 2011), as w i l l be e v i d e n t from our 

d i s c u s s i o n i n P a r t I I . 

I I . 

The Nelsons i n s i s t , because the mortgage was never 

a s s i g n e d t o F l a g s t a r , or t o the e n t i t y "MERS, as nominee f o r 

F l a g s t a r , " t h a t MERS, as nominee f o r F l a g s t a r , had no 

a u t h o r i t y t o e x e r c i s e the power of s a l e i n the mortgage. 

Fannie Mae m a i n t a i n s t h a t , by e x e c u t i n g the mortgage i n f a v o r 

of MERS, as nominee f o r the l e n d e r and the " l e n d e r ' s 

s u c c e s s o r s and a s s i g n s , " the Nelsons g r a n t e d MERS the 

a u t h o r i t y t o f o r e c l o s e the mortgage as nominee f o r F l a g s t a r 

because, Fannie Mae contends, F l a g s t a r was G l o b a l ' s 

" a s s i g n e e . " 
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There i s no d i s p u t e t h a t G l o b a l a s s i g n e d , s o l d , or 

t r a n s f e r r e d t o F l a g s t a r the r i g h t t o s e r v i c e the N e l s o n s ' 

l o a n , e f f e c t i v e December 1, 2007. The Nelsons r e c e i v e d a 

" N o t i c e of Assignment, S a l e , or T r a n s f e r of S e r v i c i n g R i g h t s , " 

i n f o r m i n g them t h a t "the s e r v i c i n g of [ t h e i r ] mortgage l o a n , 

t h a t i s , the r i g h t t o c o l l e c t payments from [them, was] b e i n g 

a s s i g n e d , s o l d , or t r a n s f e r r e d ... t o [ F l a g s t a r ] , e f f e c t i v e 

December 1, 2007." (Emphasis added.) As the n o t i c e c o r r e c t l y 

i n f o r m e d the N e l s o n s , a l o a n s e r v i c e r has the r i g h t t o c o l l e c t 

payments on b e h a l f of the owner of the debt and t o d i s b u r s e 

those payments, minus any a p p l i c a b l e commission or f e e , t o the 

owner of the debt. See g e n e r a l l y Adam J . L e v i t i n & Tara 

Twomey, Mortgage S e r v i c i n g , 28 Y a l e J . on Reg. 1 (2011). 

There i s a l s o no d i s p u t e t h a t a t some p o i n t F l a g s t a r 

became the h o l d e r of the note. T h i s c o u r t has r e c e n t l y h e l d 

t h a t a f o r e c l o s i n g e n t i t y t h a t , b e f o r e i t i n i t i a t e s  

f o r e c l o s u r e p r o c e e d i n g s , o b t a i n s a note s e c u r e d by a mortgage 

and becomes the h o l d e r of the note may execute the power of 

s a l e i n the mortgage by v i r t u e of § 35-10-12, A l a . Code, 1975. 

See P e r r y v. F e d e r a l N a t ' l Mortg. Ass'n, So. 3d a t . 

S e c t i o n 35-10-12 p r o v i d e s , i n p e r t i n e n t p a r t , t h a t 
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"[w]here a power t o s e l l l a n d s i s g i v e n i n any 
mortgage, the power i s p a r t of the s e c u r i t y and may 
be e x e c u t e d by any p e r s o n , or the p e r s o n a l  
r e p r e s e n t a t i v e of any person who, by assignment or  
o t h e r w i s e , becomes e n t i t l e d t o the money thus  
s e c u r e d . " 

(Emphasis added.) In P e r r y , t h i s c o u r t quoted Harton v. 

L i t t l e , 176 A l a . 267, 270, 57 So. 851, 851 (1911), as s t a n d i n g 

f o r the p r o p o s i t i o n t h a t " ' [ i ] t i s not a t a l l n e c e s s a r y t h a t 

a mortgage deed be a s s i g n e d i n o r d e r t o enable the owner of 

the debt t o f o r e c l o s e under a power of s a l e . ' " So. 3d a t 

(emphasis added). Based on P e r r y and Harton, i t i s c l e a r 

t h a t , under Alabama law, the "person who ... becomes e n t i t l e d 

t o the money ... s e c u r e d [by a mortgage]," § 35-10-12, and who 

i s t h e r e b y a u t h o r i z e d t o execute the power of s a l e i n the 

mortgage, i s the owner of the debt, not one who i s a mere 

c o l l e c t i n g agent f o r the owner of the debt. 

"[T]he b e n e f i t s of s p e c i a l i z a t i o n [ i n the modern 
home-mortgage market] have r e s u l t e d i n an almost 
complete b i f u r c a t i o n of the d u t i e s of a d m i n i s t r a t i o n 
( r e f e r r e d t o as l o a n s e r v i c i n g ) from the b e n e f i t s of 
ownership. Loan s e r v i c i n g g e n e r a l l y i s performed by 
s e p a r a t e companies t h a t are p a i d by f e e s deducted 
from payments on the n o t e s , and t h a t o r d i n a r i l y have 
l i t t l e or no ownership i n t e r e s t i n the notes i n 
q u e s t i o n . Thus, [ o f t e n ] the p a r t y t o whom the 
homeowner i s o b l i g a t e d t o make payments no l o n g e r 
owns the document. 
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Rona l d J . Mann, S e a r c h i n g f o r N e g o t i a b i l i t y i n Payment and  

C r e d i t Systems, 44 UCLA L. Rev. 951, 970 (1997) ( f o o t n o t e 

o m i t t e d ) . 

Our r e s e a r c h has d i s c l o s e d o n l y two i n s t a n c e s i n which a 

l o a n s e r v i c e r who was n e i t h e r the a s s i g n e e of the mortgage nor 

the h o l d e r of the note was p e r m i t t e d t o i n i t i a t e f o r e c l o s e 

p r o c e e d i n g s : when the s e r v i c e r ' s i n v o c a t i o n of the power of 

s a l e was a u t h o r i z e d by the l o a n documents or p e r m i t t e d by 

s t a t u t e . See Hoverman v. C i t i m o r t g a g e , I n c . , (No. 

2:11-CV-00118-DAK, August 4, 2011) (D. Utah 2011) (not 

p u b l i s h e d i n F. Supp. 2d) ( a p p r o v i n g the i n i t i a t i o n of 

f o r e c l o s u r e p r o c e e d i n g s by C i t i m o r t g a g e ( " C i t i " ) , a l o a n 

s e r v i c e r who had i n v o k e d the power of s a l e as the " l e n d e r , " 

d e s p i t e the f a c t t h a t C i t i was n e i t h e r the a s s i g n e e of the 

mortgage nor the h o l d e r of the note, because "the term 

'Lender' i s a d e f i n e d term i n the documents and ... 'Lender' 

i s d e f i n e d t o be C i t i . The documents do not add any a d d i t i o n a l 

r e q u i r e m e n t s f o r C i t i t o q u a l i f y as the Lender f o r purposes of 

the documents, such as b e i n g the a c t u a l source of the f u n d i n g . 

T h e r e f o r e , f o r purposes of the Note and T r u s t Deed i n 

q u e s t i o n , C i t i i s the Lender and i s s u b j e c t t o a l l of the 
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o b l i g a t i o n s and i s a u t h o r i z e d t o p e r f o r m a l l of the a c t i o n s of 

the Lender under the terms of the c o n t r a c t s . " ) ; and Jarbo v.  

BAC Home Loan S e r v i c i n g , (No. 10-12632, December 15, 2010) 

(E.D. Mich. 2010) (not p u b l i s h e d i n F. Supp. 2d) ( r e j e c t i n g 

c l a i m t h a t l o a n s e r v i c e r l a c k e d a u t h o r i t y t o f o r e c l o s e on 

p r o p e r t y because the note and mortgage " c o n t a i n e d p r o v i s i o n s 

a u t h o r i z i n g the l e n d e r or s e r v i c e r , or an a s s i g n of e i t h e r , t o 

i n v o k e the power of s a l e , " and because Mich. Comp. Laws Ann. 

§ 600.3204(a) p e r m i t t e d f o r e c l o s u r e by "'the owner of the 

i n d e b t e d n e s s or of an i n t e r e s t i n the i n d e b t e d n e s s s e c u r e d by 

the mortgage or the s e r v i c i n g agent of the mortgage'") 

(emphasis o m i t t e d ) . 

I t i s u n c l e a r whether Fannie Mae's argument t o the t r i a l 

c o u r t -- t h a t F l a g s t a r ' s s t a t u s as the l e n d e r ' s " a s s i g n e e " 

a u t h o r i z e d F l a g s t a r t o i n v o k e the power of s a l e i n the 

mortgage -- was based upon the assumption (a) t h a t the 

assignment t o F l a g s t a r of s e r v i c i n g r i g h t s a l o n e -- w i t h o u t a 

t r a n s f e r of the debt -- s u f f i c e d t o p e r m i t F l a g s t a r t o execute 

the power of s a l e , or (b) t h a t the t r a n s f e r t o F l a g s t a r of the 

s e r v i c i n g r i g h t s , e f f e c t i v e December 1, 2007, i n c l u d e d a 

t r a n s f e r of the note on December 1, 2007. In s u p p o r t of i t s 
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summary-judgment motion, Fannie Mae p r e s e n t e d F l a g s t a r ' s copy 

of the note t h a t Mrs. N e l s o n had e x e c u t e d t o G l o b a l on October 

8, 2007. The note c o n t a i n e d an undated s p e c i a l indorsement by 

G l o b a l t o F l a g s t a r . Fannie Mae, however, p r e s e n t e d no 

e v i d e n c e i n d i c a t i n g t h a t the t r a n s f e r of s e r v i c i n g r i g h t s t o 

F l a g s t a r , e f f e c t i v e December 1, 2007, a l s o i n c l u d e d the 

t r a n s f e r of the note t o F l a g s t a r . As the mortgage i n s t r u m e n t 

i n the p r e s e n t case makes c l e a r , a t r a n s f e r of s e r v i c i n g 

r i g h t s t o a l o a n may, but does not n e c e s s a r i l y , i n c l u d e a 

t r a n s f e r of the note e v i d e n c i n g the debt. Paragraph 20 of 

mortgage s t a t e s : 

" S a l e of Note; Change of Loan S e r v i c e r ; N o t i c e of  
G r i e v a n c e . The note or a p a r t i a l i n t e r e s t i n the 
note ( t o g e t h e r w i t h t h i s s e c u r i t y i n s t r u m e n t ) can be 
s o l d one or more times w i t h o u t p r i o r n o t i c e t o 
borrower. A s a l e might r e s u l t i n a change i n the 
e n t i t y (known as the 'Loan S e r v i c e r ' ) t h a t c o l l e c t s 
p e r i o d i c payments due under the note and t h i s 
s e c u r i t y i n s t r u m e n t and performs o t h e r mortgage l o a n 
s e r v i c i n g o b l i g a t i o n s under the note, t h i s s e c u r i t y 
i n s t r u m e n t , and a p p l i c a b l e law. There a l s o might be  
one or more changes of the Loan S e r v i c e r u n r e l a t e d  
to a s a l e of the note. I f t h e r e i s a change of the 
Loan S e r v i c e r , borrower w i l l be g i v e n w r i t t e n n o t i c e 
of the change which w i l l s t a t e the name and address 
of the new Loan S e r v i c e r , the address t o which 
payments s h o u l d be made, and any o t h e r i n f o r m a t i o n 
[the R e a l E s t a t e S e t t l e m e n t Procedure A c t ("RESPA")] 
r e q u i r e s i n c o n n e c t i o n w i t h a n o t i c e of t r a n s f e r of 
s e r v i c i n g . I f the note i s s o l d and t h e r e a f t e r the  
l o a n i s s e r v i c e d by a Loan S e r v i c e r o t h e r than the 
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p u r c h a s e r of the note, the mortgage l o a n s e r v i c i n g  
o b l i g a t i o n s t o borrower w i l l remain w i t h the Loan  
S e r v i c e r or be t r a n s f e r r e d t o a s u c c e s s o r Loan  
S e r v i c e r and are not assumed by the note p u r c h a s e r  
u n l e s s o t h e r w i s e p r o v i d e d by the note p u r c h a s e r . " 

(Emphasis added.) I f Fannie Mae's argument t h a t F l a g s t a r was 

G l o b a l ' s a s s i g n e e i s not based on the assumption t h a t the 

t r a n s f e r of s e r v i c i n g r i g h t s a l s o i n c l u d e d a t r a n s f e r of the 

note but i s , i n s t e a d , based on some o t h e r t h e o r y -- f o r 

example, t h a t G l o b a l ' s t r a n s f e r of s e r v i c i n g r i g h t s 

c o n s t i t u t e d G l o b a l ' s appointment of F l a g s t a r as i t s agent, not 

o n l y f o r the purpose of c o l l e c t i n g payments on b e h a l f of 

G l o b a l as h o l d e r of the note but a l s o f o r the purpose of 

f o r e c l o s i n g i n the event of d e f a u l t -- then such agency 

agreement s h o u l d have been, but was not, i n c l u d e d i n the 

m a t e r i a l s s u b m i t t e d i n support of Fannie Mae's summary-

judgment motion. Compare L a r o t a - F l o r e n z v. Goldman Sachs 

Mortg. Co., 719 F. Supp. 2d 636, 639 (E.D. Va. 2010) ( h o l d i n g 

t h a t l o a n s e r v i c e r of note owned by F r e d d i e Mac was e n t i t l e d 

t o a p p o i n t a s u b s t i t u t e mortgagee t o f o r e c l o s e i n the event of 

mortgagor's d e f a u l t , and t h a t s u b s t i t u t e mortgagee's 

appointment was e v i d e n c e d by a r e c o r d e d "Appointment of 

S u b s t i t u t e T r u s t e e d a t e d J u l y 15, 2009"). 
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In the t r i a l c o u r t , Fannie Mae d i d not argue t h a t MERS, 

as nominee f o r F l a g s t a r , was e n t i t l e d t o execute the power of 

s a l e i n the mortgage as a consequence of F l a g s t a r ' s s t a t u s as 

the h o l d e r of the note. L i k e w i s e , the Nelsons r a i s e d no 

argument i n the t r i a l c o u r t and the y do not argue on appea l 

t h a t Fannie Mae f a i l e d t o e s t a b l i s h t h a t F l a g s t a r was the 

h o l d e r of the note b e f o r e June 5, 2009, when MERS, as nominee 

f o r F l a g s t a r , i n i t i a t e d the f o r e c l o s u r e p r o c e e d i n g s . In i t s 

a p p e l l a t e b r i e f , however, Fannie Mae argues t h a t the note i s 

a n e g o t i a b l e i n s t r u m e n t t h a t was t r a n s f e r r e d by p o s s e s s i o n , 

t h e r e b y , i t says, e n t i t l i n g F l a g s t a r t o the money s e c u r e d by 

the N e l s o n s ' mortgage (and, by i m p l i c a t i o n , a u t h o r i z i n g 

F l a g s t a r , or MERS as nominee f o r F l a g s t a r , t o execute the 

power of s a l e ) . In response t o t h a t argument, the Nelsons 

contend i n t h e i r r e p l y b r i e f t h a t the note was n o n n e g o t i a b l e 

because i t d i d not r e p r e s e n t "an u n c o n d i t i o n a l promise ... t o 

pay a f i x e d amount of money." See § 7-3-104, A l a . Code 1975. 

The Nelsons m a i n t a i n t h a t the f o l l o w i n g p r o v i s i o n i n the 

note r e q u i r e s an u n d e r t a k i n g o t h e r than the payment of money: 

"[The mortgage] i n s t r u m e n t d e s c r i b e s how and under what 

c o n d i t i o n s I may be r e q u i r e d t o make immediate payment i n f u l l 
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of a l l I owe under t h i s n o t e . " The Nelsons argue t h a t because 

the note r e q u i r e s t h a t the mortgage i n s t r u m e n t be c o n s u l t e d t o 

determine how and under what c o n d i t i o n s they would be r e q u i r e d 

t o make immediate payment i n f u l l of a l l amounts they owed 

under the note, the note f a i l s the t e s t of n e g o t i a b i l i t y s e t 

out i n § 7 - 3 - 1 0 4 ( a ) ( 3 ) , A l a . Code 1975: t h a t the note "[d]oes 

not s t a t e any o t h e r u n d e r t a k i n g or i n s t r u c t i o n by the person 

p r o m i s i n g ... payment t o do any a c t i n a d d i t i o n t o the payment 

of money." That argument i s not w e l l t a k e n . The mortgage 

need not be c o n s u l t e d t o determine the c o n d i t i o n s under which 

a c c e l e r a t i o n of the i n d e b t e d n e s s can o c c u r . Paragraph 6(C) of 

the note c o n t a i n s the same p r o v i s i o n : 

" I f I am i n d e f a u l t , the note h o l d e r may send me a 
n o t i c e t e l l i n g me t h a t i f I do not pay the overdue 
amount by a c e r t a i n date, the note h o l d e r may 
r e q u i r e me t o pay i m m e d i a t e l y the f u l l amount of 
p r i n c i p a l which has not been p a i d and a l l the 
i n t e r e s t t h a t I owe on t h a t amount. That date must 
be a t l e a s t 30 days a f t e r the date on which the 
n o t i c e i s m a i l e d t o me or d e l i v e r e d by o t h e r means." 

See a l s o F i r s t N a t ' l Bank of Birmingham v. De J e r n e t t , 229 

A l a . 564, 568, 159 So. 73, 76 (1935) ("We are f u l l y persuaded 

t h a t t h e r e i s n o t h i n g i n the a p p e l l e e ' s c o n t e n t i o n t h a t the 

a c c e l e r a t i o n c l a u s e d e s t r o y e d the n e g o t i a b i l i t y of the note, 

i f o t h e r w i s e n e g o t i a b l e . ... And we are e q u a l l y c o n v i n c e d 
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t h a t t h e r e i s no m e r i t i n a p p e l l e e ' s c o n t e n t i o n t h a t the 

n e g o t i a b i l i t y of the note was d e s t r o y e d by i t s r e f e r e n c e t o 

the mortgage...."); T h i r d N a t ' l Bank of N a s h v i l l e v. K e a t h l e y , 

35 Tenn. App. 82, 92, 242 S.W.2d 760, 764 (1951) ( h o l d i n g t h a t 

" n e g o t i a b i l i t y i s not d e s t r o y e d by ... an a c c e l e r a t i o n of 

m a t u r i t y of i n s t a l l m e n t payments by some a c t of the maker nor 

... by a mere r e f e r e n c e i n the note t o a c o n d i t i o n a l s a l e s 

c o n t r a c t , mortgage or o t h e r c o l l a t e r a l s e c u r i t y i n s t r u m e n t , 

where the note does not i n c o r p o r a t e the terms of the 

c o l l a t e r a l i n s t r u m e n t i n t o the note such as by the e x p r e s s i o n 

' s u b j e c t t o the terms o f ' the c o l l a t e r a l i n s t r u m e n t " ) . 

D e s p i t e the f a i l u r e of the p a r t i e s t o have c l e a r l y 

i d e n t i f i e d the c r u c i a l i s s u e i n the t r i a l c o u r t -- whether 

F l a g s t a r was the h o l d e r of the note b e f o r e MERS, as nominee 

f o r F l a g s t a r , i n i t i a t e d the f o r e c l o s u r e p r o c e e d i n g s -- t h i s 

c o u r t i s "'"'duty bound t o n o t i c e ex mero motu [an i s s u e t h a t 

i n d i c a t e s ] the absence of s u b j e c t - m a t t e r j u r i s d i c t i o n . ' " ' " 

See S t u r d i v a n t v. BAC Home Loans S e r v i c i n g , LP, [Ms. 2100245, 

December 16, 2011] So. 3d , ( A l a . C i v . App. 2011) 

( q u o t i n g R i l e y v. Hughes, 17 So. 3d 643, 648 ( A l a . 2009), 

q u o t i n g i n t u r n B a l d w i n Cnty. v. Bay M i n e t t e , 854 So. 2d 42, 
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45 ( A l a . 2003), q u o t i n g i n t u r n Stamps v. J e f f e r s o n Cnty. Bd. 

of Educ., 642 So. 2d 941, 945 n. 2 ( A l a . 1994)). 

"'When a p a r t y w i t h o u t s t a n d i n g p u r p o r t s t o commence 
an a c t i o n , the t r i a l c o u r t a c q u i r e s no 
s u b j e c t - m a t t e r j u r i s d i c t i o n . ' S t a t e v. P r o p e r t y a t  
2018 Rainbow D r i v e , 740 So. 2d 1025, 1028 ( A l a . 
1999). The i s s u e of a l a c k of s t a n d i n g may not be 
waived, and an argument c o n c e r n i n g s t a n d i n g may be 
a s s e r t e d f o r the f i r s t time on a p p e a l . RLI I n s . Co.  
v. MLK Ave. Redev. Corp., 925 So. 2d 914, 918 ( A l a . 
2005). In f a c t , i n an appea l from a judgment i n an 
ejectmen t a c t i o n , our supreme c o u r t , on i t s own 
motion, has v a c a t e d the judgment e j e c t i n g the 
mortgagor when the ev i d e n c e demonstrated t h a t the 
p l a i n t i f f d i d not have l e g a l t i t l e t o the p r o p e r t y 
a t i s s u e and, t h e r e f o r e , l a c k e d s t a n d i n g t o b r i n g 
the a c t i o n . See Cadle Co. v. Shabani, [950 So. 2d 
277 ( A l a . 2 0 0 6 ) ] . A c c o r d i n g l y , we address the i s s u e 
whether [MERS, as nominee f o r F l a g s t a r , ] had 
s t a n d i n g t o b r i n g the ejectme n t a c t i o n . " 

S t u r d i v a n t , So. 3d a t . 

"In o r d e r t o m a i n t a i n an a c t i o n f o r ej e c t m e n t , a 

p l a i n t i f f must a l l e g e e i t h e r p o s s e s s i o n or l e g a l t i t l e . " 

C adle Co. v. Shabani, 950 So. 2d 277, 279 ( A l a . 2006). The 

Nelsons c h a l l e n g e d Fannie Mae's a s s e r t i o n t h a t i t h e l d l e g a l 

t i t l e t o the p r o p e r t y on the b a s i s t h a t the deed of Fannie 

Mae's g r a n t o r -- MERS, as nominee f o r F l a g s t a r -- was v o i d 

because F l a g s t a r had not been a s s i g n e d the mortgage when MERS, 

as nominee f o r F l a g s t a r , i n i t i a t e d the f o r e c l o s u r e 

p r o c e e d i n g s . That argument has no m e r i t i n l i g h t of § 35-10-
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12, which a u t h o r i z e s "any p e r s o n , or the p e r s o n a l 

r e p r e s e n t a t i v e of any person who, by assignment or o t h e r w i s e , 

becomes e n t i t l e d t o the money thus s e c u r e d " t o execute the 

power of s a l e i n a mortgage. Our caselaw i n t e r p r e t i n g § 35¬

10-12 h o l d s t h a t the owner of the debt may f o r e c l o s e on 

p r o p e r t y t h a t i s the s u b j e c t of a mortgage s e c u r i n g t h a t debt 

i f the owner i s the h o l d e r of the p r o m i s s o r y note a t the time 

the owner i n i t i a t e s f o r e c l o s u r e p r o c e e d i n g s . See Coleman v.  

BAC S e r v i c i n g , s u p r a ; P e r r y v. F e d e r a l N a t ' l Mortg. Ass'n, 

s u p r a . Fannie Mae p r e s e n t e d no ev i d e n c e i n d i c a t i n g t h a t , a t 

the time MERS, as nominee f o r F l a g s t a r , i n i t i a t e d the 

f o r e c l o s u r e p r o c e e d i n g s , F l a g s t a r was the h o l d e r of the n o t e . 2 

The complete absence of any evi d e n c e i n d i c a t i n g t h a t 

F l a g s t a r was the owner of the debt, i . e . , the h o l d e r of the 

note, b e f o r e June 5, 2009, when MERS, as nominee f o r F l a g s t a r , 

i n v o k e d the power of s a l e i n the mortgage means t h a t MERS d i d 

not convey l e g a l t i t l e t o i t s e l f by v i r t u e of the f o r e c l o s u r e 

2The absence of ev i d e n c e as t o when F l a g s t a r o b t a i n e d the 
note from G l o b a l d i s t i n g u i s h e s the p r e s e n t case from our 
r e c e n t d e c i s i o n i n B y r d v. M o r E q u i t y , I n c . , [Ms. 2100734, 
March 16, 2012] So. 3d ( A l a . C i v . App. 2012), i n which 
the e j e c t m e n t p l a i n t i f f p r e s e n t e d c o n f l i c t i n g e v i d e n c e as t o 
whether i t had been a s s i g n e d the mortgage a t the time i t 
i n i t i a t e d the f o r e c l o s u r e p r o c e e d i n g s . 
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deed because MERS had no a u t h o r i t y t o i n i t i a t e the f o r e c l o s u r e 

p r o c e e d i n g s . Consequently, the s p e c i a l w a r r a n t y deed t h a t 

Fannie Mae r e c e i v e d from MERS two days a f t e r the f o r e c l o s u r e 

s a l e , which depended f o r i t s e f f i c a c y upon the v a l i d i t y of the 

MERS f o r e c l o s u r e deed, see 11 Thompson on R e a l P r o p e r t y § 

9 4 . 0 7 ( b ) ( 2 ) ( I ) a t 390 (David A. Thomas 2d ed. 2002), was a l s o 

v o i d . A c c o r d i n g l y , Fannie Mae d i d not have s t a n d i n g t o b r i n g 

the e j e c t m e n t a c t i o n . 

As t h i s c o u r t s t a t e d i n S t u r d i v a n t , s u p r a : 

"A judgment e n t e r e d i n an a c t i o n commenced by a 
p a r t y l a c k i n g s t a n d i n g i s a n u l l i t y . Vann v. Cook, 
989 So. 2d 556, 559 ( A l a . C i v . App. 2008); see a l s o  
B l e v i n s v. H i l l w o o d O f f i c e C t r . Owners' Ass'n, 51 
So. 3d 317, 321 ( A l a . 2010) (same). Because [the 
ejectment p l a i n t i f f ] l a c k e d s t a n d i n g t o b r i n g the 
ejectment a c t i o n , the t r i a l c o u r t never a c q u i r e d 
s u b j e c t - m a t t e r j u r i s d i c t i o n over t h i s d i s p u t e . 
A c c o r d i n g l y , the summary judgment i s v o i d and i s 
hereby v a c a t e d . B l e v i n s , 51 So. 3d a t 321; and 
Cadle Co., 950 So. 2d a t 280. A d d i t i o n a l l y , because 
a v o i d judgment w i l l not sup p o r t an a p p e a l , 
G a l l a g h e r B a s s e t t S e r v s . , I n c . v. P h i l l i p s , 991 So. 
2d 697, 701 ( A l a . 2008), t h i s a p p e a l must be 
d i s m i s s e d f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . 
B l e v i n s , 51 So. 3d a t 323." 

Based on the f o r e g o i n g a u t h o r i t i e s , the judgment of the 

J e f f e r s o n C i r c u i t Court i s v a c a t e d and the appeal i s 

d i s m i s s e d . 

JUDGMENT VACATED; APPEAL DISMISSED. 
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Thompson, P.J., and Thomas and Moore, J J . , concur. 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g , which Bryan, J . , 

j o i n s . 
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PITTMAN, Judge, d i s s e n t i n g . 

S t a n d i n g i s determined a t the commencement of an a c t i o n . 

Cadle Co. v. Shabani, 4 So. 3d 460, 463 ( A l a . 2008). U n l i k e 

the e j e c t m e n t p l a i n t i f f i n Cadle Co. v. Shabani, 950 So. 2d 

277 ( A l a . 2006), who had no paper t i t l e t o the p r o p e r t y , when 

Fannie Mae commenced the ejectmen t a c t i o n , i t was prima f a c i e 

the l e g a l t i t l e h o l d e r because i t produced a s p e c i a l w a r r a n t y 

deed. See M u l l e r v. Seeds, 919 So. 2d 1174, 1177 ( A l a . 2005). 

N e v e r t h e l e s s , i n sup p o r t of i t s summary-judgment motion, 

Fannie Mae f a i l e d t o p r e s e n t any evi d e n c e i n d i c a t i n g t h a t 

F l a g s t a r was the h o l d e r of the note b e f o r e MERS, as nominee 

f o r F l a g s t a r , i n i t i a t e d f o r e c l o s u r e p r o c e e d i n g s . Fannie Mae's 

f a i l u r e of p r o o f p r e s e n t s a c l a s s i c example of a p a r t y ' s 

i n a b i l i t y t o prove the a l l e g a t i o n s of i t s c o m p l a i n t , not a 

q u e s t i o n of s t a n d i n g . See B y r d v. Mo r E q u i t y , I n c . , [Ms. 

2100734, March 16, 2012] So. 3d , ( A l a . C i v . App. 

2012) ( P i t t m a n , J . , c o n c u r r i n g i n the r e s u l t ) . 

Because the Nelsons d i d not argue t o the t r i a l c o u r t the 

ground made the b a s i s of the main o p i n i o n ' s v a c a t i o n of the 

judgment and d i s m i s s a l of the a p p e a l , the t r i a l c o u r t ' s 

judgment i s due t o be a f f i r m e d . The N e l s o n s d i d not r e f u t e 
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Fannie Mae's f l a w e d t h e o r y t h a t i t was e n t i t l e d t o r e c o v e r 

because F l a g s t a r was G l o b a l ' s " a s s i g n e e , " and the t r i a l c o u r t 

r e l i e d on t h a t t h e o r y i n e n t e r i n g the judgment f o r Fannie Mae. 

I would a f f i r m the t r i a l c o u r t ' s judgment because t h i s 

c o u r t w i l l not h o l d a t r i a l c o u r t i n e r r o r on an i s s u e or 

argument t h a t the p a r t i e s d i d not p r e s e n t t o the t r i a l c o u r t . 

See Ex p a r t e R y a l s , 773 So. 2d 1011, 1013 ( A l a . 2000). 

Bryan, J . , c o n c u r s . 
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