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PER CURIAM.1 

Hornady T r a n s p o r t a t i o n , LLC ("Hornady"), appeals from a 

judgment of the Monroe C i r c u i t C ourt awarding workers' 

1 T h i s case was r e a s s i g n e d on September 18, 2012, t o the 
judge who au t h o r e d the o p i n i o n . 
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compensation death b e n e f i t s and the c o s t of f u n e r a l expenses 

t o Gwendolyn B. F l u e l l e n and M a t k o s k i F l u e l l e n ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as the "dependents"), widow and son 

of Hornady's deceased employee, C h a r l e s F l u e l l e n ( " F l u e l l e n " ) . 

The r e c o r d i n d i c a t e s the f o l l o w i n g . On September 28, 

2009, Hornady f i l e d a c o m p l a i n t f o r d e c l a r a t o r y r e l i e f , 

s e e k i n g a d e t e r m i n a t i o n of i t s r i g h t s and r e s p o n s i b i l i t i e s 

under the Alabama Workers' Compensation A c t , A l a . Code 1975, 

§ 25-5-1 e t seq. ("the A c t " ) , f o l l o w i n g the death of F l u e l l e n . 

Gwendolyn F l u e l l e n ("the widow") answered and c o u n t e r c l a i m e d , 

s e e k i n g b e n e f i t s under the A c t f o r h e r s e l f and M a t k o s k i 

F l u e l l e n ("the s o n " ) . F o l l o w i n g l e n g t h y d i s c o v e r y , the case 

was t r i e d on November 17, 2010. A s i d e from the widow's 

t e s t i m o n y , t h e r e was no l i v e t e s t i m o n y p r e s e n t e d ; the case was 

s u b m i t t e d t o the t r i a l c o u r t upon the s t i p u l a t i o n s of the 

p a r t i e s , the widow's t e s t i m o n y , the d e p o s i t i o n t e s t i m o n y of 

o t h e r w i t n e s s e s , and o t h e r documentary e v i d e n c e . We note, 

however, t h a t the d e p o s i t i o n s were r e c o r d e d and t h a t compact 

d i s c s c o n t a i n i n g r e c o r d i n g s of the d e p o s i t i o n s were a d m i t t e d 

i n t o e v i d e n c e . 
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The p a r t i e s s t i p u l a t e d t h a t F l u e l l e n was d r i v i n g an 18-

wheel t r a c t o r - t r a i l e r t r u c k f o r Hornady when he was i n v o l v e d 

i n a s i n g l e - v e h i c l e c o l l i s i o n i n N o r t h C a r o l i n a ; t h a t the 

widow and the son were F l u e l l e n ' s dependents as d e f i n e d i n the 

A c t ; and t h a t , i f the t r i a l c o u r t d e termined t h a t the c l a i m 

was compensable, F l u e l l e n ' s dependents would be e n t i t l e d t o 

66.667% of h i s average weekly wage of $722.70 so l o n g as they 

c o n t i n u e d t o be h i s dependents or f o r a p e r i o d not e x c e e d i n g 

500 weeks, whichever p e r i o d was s h o r t e r . 

The e v i d e n c e i n the r e c o r d tended t o show the f o l l o w i n g . 

The a c c i d e n t o c c u r r e d on Sunday, May 4, 2008, a t a p p r o x i m a t e l y 

9:20 a.m. I t was u n d i s p u t e d t h a t F l u e l l e n had not worked f o r 

the p r e v i o u s two days and t h a t he had begun d r i v i n g a t 6:00 

a.m. t h a t day. The o n l y e y e w i t n e s s account of the c r a s h 

p r e s e n t e d a t t r i a l was c o n t a i n e d i n the d e p o s i t i o n t e s t i m o n y 

of M i c h a e l Wade. On the day i n q u e s t i o n , Wade was t r a v e l i n g 

i n the l e f t northbound l a n e of I n t e r s t a t e 95, near Lumberton, 

N o r t h C a r o l i n a . Wade, a s t a f f s e r g e a n t i n the U n i t e d S t a t e s 

Army who s e r v e d i n the wars i n b o t h I r a q and A f g h a n i s t a n , 

t e s t i f i e d by d e p o s i t i o n t h a t "heavy winds" were b l o w i n g the 

morning of F l u e l l e n ' s a c c i d e n t . In d e s c r i b i n g the a c c i d e n t , 
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Wade s a i d t h a t he was t r a v e l i n g i n the p a s s i n g l a n e of 

I n t e r s t a t e 95 i n N o r t h C a r o l i n a , t h a t he had j u s t p a s sed an 

au t o m o b i l e , and t h a t he was p r e p a r i n g t o pass the t r a c t o r -

t r a i l e r d r i v e n by F l u e l l e n when F l u e l l e n changed l a n e s i n 

f r o n t of him. Wade s a i d t h a t he d i d not remember whether 

F l u e l l e n s i g n a l e d f o r a la n e change but t h a t i t appeared t o 

him t h a t the change was "pr e p l a n n e d . " Wade s a i d t h a t he had 

space ahead of him, so he slowed s l i g h t l y and changed i n t o the 

r i g h t - h a n d l a n e . Wade s a i d t h a t as he passed the t r a c t o r -

t r a i l e r on the r i g h t s i d e , he n o t i c e d t h a t i t was m a i n t a i n i n g 

the same speed. As he drew p a r a l l e l w i t h the t r a c t o r - t r a i l e r , 

Wade s a i d , he n o t i c e d i n h i s p e r i p h e r a l v i s i o n t h a t i t was 

" g e t t i n g f u r t h e r and f u r t h e r away from him" and t h a t , as he 

drew even w i t h the cab of the t r u c k , he l o o k e d over and saw 

t h a t the " e n t i r e t r u c k [ w a s ] o f f the i n t e r s t a t e i n t o the 

g r a s s y median and i m p a c t [ e d ] a t r e e . " He s a i d t h a t j u s t 

b e f o r e the impact, he t u r n e d t o l o o k a t the road but t h a t he 

saw, f e l t , and hear d an e x p l o s i o n . He s a i d t h a t he p u l l e d h i s 

v e h i c l e o f f t o the r i g h t s i d e of the r o a d and saw t h a t the 

t r a c t o r - t r a i l e r , i n c l u d i n g the cab of the t r u c k , was 

" c o m p l e t e l y e n g u l f e d i n f l a m e s . " 
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Wade t e s t i f i e d t h a t he e x i t e d h i s v e h i c l e , c r o s s e d the 

i n t e r s t a t e , and then s p r i n t e d toward the t r a c t o r - t r a i l e r . As 

he approached, he s a i d , t h e r e was a second e x p l o s i o n . The 

cab of the t r u c k was c o m p l e t e l y s p l i t open, Wade s a i d , and 

t h e r e f o r e he was a b l e t o see t h a t the second e x p l o s i o n 

o c c u r r e d b e h i n d the cab, on the passenger s i d e of the t r u c k . 

He s a i d t h a t the second e x p l o s i o n " j u s t added t o the flames 

t h e r e f o r e i t wasn't s i g n i f i c a n t t o him." 

When Wade reached the cab, he s a i d , F l u e l l e n was s t i l l 

s t r a p p e d i n h i s s e a t b e l t , but the s e a t , w i t h F l u e l l e n i n i t , 

had been e j e c t e d from the cab and was s i t t i n g on d e b r i s j u s t 

below Wade's eye l e v e l . Wade t e s t i f i e d t h a t , i f not f o r the 

heat from the fla m e s , he c o u l d have reached F l u e l l e n t o 

unbuckle him and p u l l him from the s e a t . However, Wade s a i d , 

the heat was "unbe a r a b l e " and he was not a b l e t o move any 

c l o s e r t o F l u e l l e n . N o n e t h e l e s s , Wade attempted t o remove 

d e b r i s o f f F l u e l l e n . Because of the heat, Wade s a i d , he ran 

i n , moved d e b r i s , and ran back out a g a i n . Wade attempted t o 

reac h F l u e l l e n t h r e e t i m e s , but because of the fla m e s , he 

s a i d , he " j u s t c o u l d n ' t get t o him." He s a i d t h a t the d e b r i s 
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was on f i r e , F l u e l l e n ' s s e a t was on f i r e , and the cab was on 

f i r e . 

Wade t e s t i f i e d t h a t he k e p t making attempts t o r e a c h 

F l u e l l e n , who was c o m p l e t e l y c o v e r e d i n f l a m e s , because he saw 

F l u e l l e n moving and b e l i e v e d t h a t he was a l i v e . He s a i d t h a t 

F l u e l l e n was making slow movements w i t h h i s arms. He 

d e s c r i b e d the movements, s a y i n g : " I t l o o k e d l i k e an attempt t o 

f r e e h i m s e l f or t o move from the area he was i n . H i s head and 

h i s arms were s l o w l y moving i n an upward motion." He a l s o 

s a i d t h a t F l u e l l e n ' s body was moving i n the d i r e c t i o n toward 

where Wade was s t a n d i n g . Wade s a i d t h a t , a f t e r he attempted 

t o r e a c h F l u e l l e n the t h i r d time, he n o t i c e d t h a t F l u e l l e n had 

stopped moving and t h a t h i s body went l i m p . When t h e r e was no 

l o n g e r any e f f o r t on F l u e l l e n ' s p a r t , Wade s a i d , he b e l i e v e d 

t h a t t h a t was when F l u e l l e n had d i e d . Wade d i d not make any 

ot h e r attempt t o approach F l u e l l e n . 

Soon t h e r e a f t e r , law-enforcement o f f i c e r s , f i r e f i g h t e r s , 

and emergency m e d i c a l t e c h n i c i a n s a r r i v e d on the scene. In 

d e p o s i t i o n t e s t i m o n y , Lumberton p o l i c e o f f i c e r John Lynch 

s t a t e d t h a t he a r r i v e d a t the c r a s h s i t e a t 9:27 a.m. and 

performed an i n v e s t i g a t i o n . He i d e n t i f i e d two w i t n e s s e s , Wade 
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and Jason Covey, who had p r e v i o u s l y g i v e n statements t o a 

s t a t e t r o o p e r , and he appended those statements t o h i s c r a s h 

r e p o r t . Covey s t a t e d : "At 9:20 a.m. on 5-4-08, I w i t n e s s e d 

a t r a c t o r - t r a i l e r go o f f the road i n t o the median. The t r u c k 

caught f i r e i m m e d i a t e l y [ a f t e r i t h i t a t r e e ] . " A c c o r d i n g t o 

the r e p o r t , Wade t o l d O f f i c e r Lynch: 

" V i c t i m was t r a v e l i n g northbound i n p a s s i n g l a n e a t 
m i l e marker 11 n o r t h of e x i t 10. V i c t i m g r a d u a l l y 
moved towards the median a t m a i n t a i n e d speed and 
s t r u c k t r e e and v e h i c l e e x p l o d e d on impact. V i c t i m 
was s t i l l a l i v e s l i g h t l y and some movement. V i c t i m 
was t r a p p e d under s e a t but [ I ] was unable t o r e l e a s e 
him and p u l l from wreckage." 

O f f i c e r Lynch t e s t i f i e d t h a t the highway was s t r a i g h t and 

l e v e l a t the s i t e where the t r a c t o r - t r a i l e r had l e f t the r o a d 

and t h a t the weather t h a t day had been c l e a r and sunny. 

O f f i c e r Lynch measured the d i s t a n c e t h a t the t r a c t o r - t r a i l e r 

had t r a v e l e d i n the median b e f o r e i t s t r u c k the t r e e as 408 

f e e t ; he saw no s k i d marks on the highway, no s i g n of b r a k i n g 

i n the g r a s s y median, and no e v i d e n c e i n d i c a t i n g t h a t 

F l u e l l e n had attempted t o veer the t r a c t o r - t r a i l e r back onto 

the roadway. 

Paramedic Wadius W i l l i a m s a r r i v e d on the scene a t 9:43 

a.m. and was not a l l o w e d t o approach the wreckage u n t i l the 
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f i r e f i g h t e r s e x t i n g u i s h e d the f i r e an hour l a t e r . W h i le he 

was w a i t i n g f o r the f i r e t o be e x t i n g u i s h e d , W i l l i a m s spoke t o 

b y s t a n d e r s who had g a t h e r e d and asked whether anyone had 

w i t n e s s e d the c r a s h . Two u n i d e n t i f i e d b y s t a n d e r s ( a 40- t o 

5 0 - y e a r - o l d man and a woman f o r whom W i l l i a m s p r o v i d e d no 

d e s c r i p t i o n ) responded. The man t o l d W i l l i a m s t h a t " ' t h e y ' 

had t r i e d t o p u l l [ F l u e l l e n ] from the b u r n i n g cab but the 

flames got up, f o r c i n g them back." The evi d e n c e i n the 

r e c o r d i n d i c a t e s t h a t a female w i t n e s s a t the scene, who was 

never i d e n t i f i e d o t h e r w i s e , t o l d W i l l i a m s t h a t , when she saw 

him, F l u e l l e n , " l o o k e d confused, as i f he had h i t h i s head 

d u r i n g the impact." The female w i t n e s s a l s o t o l d W i l l i a m s 

t h a t F l u e l l e n was "moving some" a f t e r the a c c i d e n t . When 

asked about the female w i t n e s s ' s statement t h a t F l u e l l e n 

appeared t o be confused, Wade s a i d t h a t he c o u l d not c o n f i r m 

her statement because he had not been a b l e t o see F l u e l l e n ' s 

f a c e , which had been c o v e r e d by fla m e s . However, he d i d say 

t h a t F l u e l l e n had appeared t o be i n shock and t o be making an 

e f f o r t t o f r e e h i m s e l f . 

Dr. C y n t h i a Gardner, a b o a r d - c e r t i f i e d f o r e n s i c 

p a t h o l o g i s t , performed an autopsy on F l u e l l e n ' s body. Dr. 

8 



2100939 

Gardner t e s t i f i e d by d e p o s i t i o n t h a t F l u e l l e n ' s body had been 

c h a r r e d on 100% of i t s s u r f a c e a r e a . Dr. Gardner concl u d e d , 

however, t h a t F l u e l l e n had not been a l i v e when h i s body was 

burned i n the f i r e . She based t h a t c o n c l u s i o n on s e v e r a l 

f i n d i n g s . F i r s t , she noted the absence of soot i n F l u e l l e n ' s 

t r a c h e a , esophagus, and b r o n c h i , e x p l a i n i n g t h a t i f a person 

i s b r e a t h i n g d u r i n g a f i r e , h i s or her a i r w a y s w i l l n o r m a l l y 

be l i n e d w i t h a gray, s o o t y r e s i d u e . Next, she s a i d , when a 

pers o n b r e a t h e s i n smoke, h i s or her b l o o d c e l l s a t t a c h t o 

carbon-monoxide m o l e c u l e s i n the smoke r a t h e r than t o oxygen: 

she a l s o s t a t e d t h a t v i c t i m s of smoke i n h a l a t i o n have v e r y 

h i g h l e v e l s of a o r t i c - b l o o d carbon-monoxide s a t u r a t i o n . 

F l u e l l e n ' s s a t u r a t i o n l e v e l , however, was l e s s than 5%, an 

amount t h a t Dr. Gardner c h a r a c t e r i z e d as i n c o n s e q u e n t i a l . 

F i n a l l y , Dr. Gardner determined t h a t F l u e l l e n had severe 

c o r o n a r y - a r t e r y a t h e r o s c l e r o s i s , or h a r d e n i n g of the a r t e r i e s , 

as w e l l as s c a r r i n g on the h e a r t muscle t h a t , she s a i d , was 

i n d i c a t i v e of a p r e v i o u s h e a r t a t t a c k . One c o r o n a r y a r t e r y 

r e v e a l e d a 50% b l o c k a g e , and two o t h e r c o r o n a r y a r t e r i e s 

r e v e a l e d b l o c k a g e s of 90% and 95%. Dr. Gardner s t a t e d t h a t 

h a v i n g a b l o c k a g e of g r e a t e r than 75% i n any one a r t e r y i s 
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c o n s i d e r e d severe and i s thought t o be s u f f i c i e n t t o cause 

sudden death. Dr. Gardner a l s o s t a t e d t h a t F l u e l l e n ' s h e a r t , 

which weighed 470 grams, was " q u i t e e n l a r g e d , " i n d i c a t i n g , she 

s a i d , t h a t he had s u f f e r e d f o r years from i s c h e m i c d i s e a s e or 

h i g h b l o o d p r e s s u r e . 

However, Dr. Gardner acknowledged t h a t none of her 

f i n d i n g s i n d i c a t e d t h a t F l u e l l e n had a c t u a l l y s u f f e r e d a h e a r t 

a t t a c k w h i l e d r i v i n g . On c r o s s - e x a m i n a t i o n by the d ependents' 

c o u n s e l , Dr. Gardner acknowledged the p o s s i b i l i t y t h a t 

something o t h e r than a f a t a l c a r d i a c event b e f o r e the f i r e 

c o u l d have accounted f o r the absence of soot i n F l u e l l e n ' s 

a i r w a y s and the low carbon-monoxide l e v e l s i n h i s b l o o d , 

namely t h a t F l u e l l e n had d i e d i n a " f l a s h f i r e . " Dr. Gardner 

d e s c r i b e d a " f l a s h f i r e " as f o l l o w s : 

"A f l a s h f i r e [ i s ] ... an e x p l o s i o n , a v e r y hot f i r e 
t h a t happens v e r y suddenly i n a s m a l l space. And 
the e f f e c t of t h a t i s t h a t the person who i s a l i v e 
and b r e a t h i n g i n a f l a s h f i r e i n h a l e s v e r y , v e r y hot 
a i r which then damages t h e i r a i r w a y , and i t damages 
i t by c a u s i n g i t t o s w e l l up, and they b a s i c a l l y 
smother, but i t keeps them from g e t t i n g a l l the 
smoke and soot down i n t o t h e i r a i r w a y . So a t the 
time of the autopsy, you don't see a n y t h i n g . You 
don't see soot l i n i n g the a i r w a y s a l l the way down, 
and t h e y don't have a h i g h carbon-monoxide l e v e l 
because they d i e v e r y r a p i d l y from the s u p e r h e a t e d 
gases t h a t they've i n h a l e d . " 
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D r . Gardner found t h a t F l u e l l e n had s u s t a i n e d o n l y 

m i n i m a l b l u n t - t r a u m a i n j u r i e s i n the c r a s h — a f r a c t u r e d 

upper jaw and a f r a c t u r e d r i b — n e i t h e r of which, she s a i d , 

was s u f f i c i e n t t o cause death. That f i n d i n g , as w e l l as the 

absence of any ev i d e n c e i n d i c a t i n g t h a t F l u e l l e n had been 

b r e a t h i n g a t the time of the f i r e , when combined w i t h the 

h i s t o r y Dr. Gardner had r e c e i v e d c o n c e r n i n g the manner i n 

which F l u e l l e n ' s t r a c t o r - t r a i l e r had g r a d u a l l y d r i f t e d o f f the 

roadway, had t r a v e l e d i n a s t r a i g h t l i n e down the median f o r 

more than 400 f e e t , and had c r a s h e d i n t o a t r e e , w a r r a n t e d the 

c o n c l u s i o n , a c c o r d i n g t o Dr. Gardner, t h a t the cause of 

F l u e l l e n ' s death was c o r o n a r y - a r t e r y i n s u f f i c i e n c y due t o 

a t h e r o s c l e r o t i c c a r d i o v a s c u l a r d i s e a s e . A c e r t i f i c a t e of 

death r e f l e c t i n g Dr. Gardner's c o n c l u s i o n was i s s u e d i n June 

2008. 

Almost a year l a t e r , i n the s p r i n g of 2009, the widow 

r e q u e s t e d t h a t o f f i c i a l s i n the N o r t h C a r o l i n a C h i e f M e d i c a l 

Examiner's o f f i c e reopen the i n q u i r y i n t o the cause of 

F l u e l l e n ' s death and conduct an i n v e s t i g a t i o n , based on 

evi d e n c e t h a t , the widow m a i n t a i n e d , had not been p r e s e n t e d t o 

Dr. Gardner b e f o r e the p r e p a r a t i o n of the autopsy r e p o r t . Dr. 
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Gardner had moved t o L o u i s i a n a , so the widow's r e q u e s t was 

a s s i g n e d t o Dr. Samuel Simmons, a l s o a f o r e n s i c p a t h o l o g i s t i n 

the C h i e f M e d i c a l Examiner's o f f i c e . Dr. Simmons o b t a i n e d 

Wade's statement, as w e l l as a r e p o r t made by Emergency 

M e d i c a l S e r v i c e s ("EMS") t h a t c o n t a i n e d the statements made by 

two u n i d e n t i f i e d b y s t a n d e r s t o W i l l i a m s , the paramedic. A f t e r 

r e v i e w i n g those sources and c o n f e r r i n g w i t h h i s c o l l e a g u e s , 

Dr. Simmons determined t h a t the a d d i t i o n a l e v i d e n c e s u g g e s t i n g 

t h a t F l u e l l e n had been "moving and/or r e s p o n s i v e when 

[eyewitnesses] a r r i v e d on the scene" n e c e s s i t a t e d an amendment 

t o the autop s y r e p o r t and the death c e r t i f i c a t e . The C h i e f 

M e d i c a l Examiner's o f f i c e i s s u e d a s u p p l e m e n t a l r e p o r t , 

a l t e r i n g the cause of death t o "t h e r m a l i n j u r i e s due t o a 

m o t o r - v e h i c l e i n c i d e n t w i t h f i r e , " and an amended death 

c e r t i f i c a t e . 

In her d e p o s i t i o n , Dr. Gardner acknowledged t h a t she had 

not seen the e y e w i t n e s s accounts of the a c c i d e n t a t the time 

she conducted the autopsy and determined the cause of death. 

However, she s a i d , those a c c o u n t s , i n which the w i t n e s s e s s a i d 

t h a t F l u e l l e n appeared t o be moving a f t e r the a c c i d e n t , d i d 

not e s t a b l i s h t h a t he was a l i v e . She s t a t e d t h a t the 
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movements d e s c r i b e d were, i n her o p i n i o n , of the type she 

"would expect a b u r n i n g body t o produce n o r m a l l y , " i n which 

the muscles c o n t r a c t i n t o a " p u g i l i s t i c p o s t u r e . " 

Dr. Gardner a l s o conceded, however, t h a t people may 

s u r v i v e a c o r o n a r y event such as a h e a r t a r r h y t h m i a , which 

cannot be d i s c o v e r e d i n an autopsy. But, she s a i d , F l u e l l e n 

would not have s u r v i v e d the flames. Dr. Gardner t e s t i f i e d 

t h a t , i f she had known of the w i t n e s s r e p o r t s i n d i c a t i n g t h a t 

F l u e l l e n was s t i l l a l i v e when the w i t n e s s e s f i r s t reached him, 

she would have c o n c l u d e d t h a t F l u e l l e n d i e d as the r e s u l t of 

t h e r m a l i n j u r i e s . 

On March 9, 2011, the t r i a l c o u r t e n t e r e d a judgment 

d e t e r m i n i n g t h a t F l u e l l e n ' s death arose out of and i n the 

course of h i s employment w i t h Hornady and t h a t the m e d i c a l 

cause of F l u e l l e n ' s death was " f a t a l t h e r m a l i n j u r y " r e s u l t i n g 

from the e x p l o s i o n and f i r e caused by the c o l l i s i o n . The 

c o u r t awarded death b e n e f i t s t o the dependents and f u n e r a l 

expenses i n the amount of $6,887. Hornady appealed. 

Hornady argues t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g 

the EMS r e p o r t c o n t a i n i n g statements of the u n i d e n t i f i e d 

b y s t a n d e r s because, i t says, those statements were hearsay. 
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The dependents contend t h a t Hornady waived t h a t o b j e c t i o n by 

s t i p u l a t i n g t o the a d m i s s i b i l i t y of the EMS r e p o r t . In the 

a l t e r n a t i v e , they contend t h a t the e v i d e n c e c h a l l e n g e d by 

Hornady f a l l s w i t h i n e x c e p t i o n s t o the h e a r s a y r u l e found i n 

Rule 803(2) and 803(4), A l a . R. E v i d . 

"'"'The s t a n d a r d a p p l i c a b l e t o a 
r e v i e w of a t r i a l c o u r t ' s r u l i n g s on the 
a d m i s s i o n of e v i d e n c e i s determined by two 
fundamental p r i n c i p l e s . The f i r s t g r a n t s 
t r i a l judges wide d i s c r e t i o n t o e x c l u d e or 
t o admit e v i d e n c e . ' " Mock v. A l l e n , 783 
So. 2d 828, 835 ( A l a . 2000) ( q u o t i n g 
Wal-Mart S t o r e s , I n c . v. Thompson, 726 So. 
2d 651, 655 ( A l a . 1998)). D e s p i t e the 
l a t i t u d e a f f o r d e d the t r i a l c o u r t i n i t s 
e v i d e n t i a r y r u l i n g s , a t r i a l c o u r t exceeds 
i t s d i s c r e t i o n where i t admits p r e j u d i c i a l 
e v i d e n c e t h a t has no p r o b a t i v e v a l u e . See 
P o w e l l v. S t a t e , 796 So. 2d 404, 419 ( A l a . 
Crim. App. 1999), a f f ' d , 796 So. 2d 434 
( A l a . 2001). 

"'"'The second p r i n c i p l e " i s t h a t a 
judgment cannot be r e v e r s e d on a p p e a l f o r 
an e r r o r [ i n the improper a d m i s s i o n of 
e vidence] u n l e s s ... i t s h o u l d appear t h a t 
the e r r o r complained of has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of 
the p a r t i e s . " ' " Mock, 783 So. 2d a t 835 
( q u o t i n g Wal-Mart S t o r e s , 726 So. 2d a t 
655, q u o t i n g i n t u r n A t k i n s v. Lee, 603 So. 
2d 937, 941 ( A l a . 1992)). See a l s o A l a . 
R.App. P. 45. "The burden of e s t a b l i s h i n g 
t h a t an erroneous r u l i n g was p r e j u d i c i a l i s 
on the a p p e l l a n t . " P r e f e r r e d R i s k Mut.  
I n s . Co. v. Ryan, 589 So. 2d 165, 167 
( A l a . 1 9 9 1 ) . ' 
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" M i d d l e t o n v. L i g h t f o o t , 885 So. 2d 111, 113-14 
( A l a . 2003) (emphasis o m i t t e d ) . " 

Wood v. Hayes, [Ms. 1100750, Sept. 7, 2012] So. 3d , 

( A l a . 2012) . 

Rule 803(2) p r o v i d e s t h a t "[a] statement r e l a t i n g t o a 

s t a r t l i n g event or c o n d i t i o n made w h i l e the d e c l a r a n t was 

under the s t r e s s of e x c i t e m e n t caused by the event or 

c o n d i t i o n " does not c o n s t i t u t e i n a d m i s s i b l e h e a r s a y . 

L i k e w i s e , Rule 803(4) p r o v i d e s t h a t " [ s ] t a t e m e n t s made f o r 

purposes of m e d i c a l d i a g n o s i s or t r e a t m e n t and d e s c r i b i n g 

m e d i c a l h i s t o r y , or p a s t or p r e s e n t symptoms, p a i n , or 

s e n s a t i o n s , or the i n c e p t i o n or g e n e r a l c h a r a c t e r of the cause 

or e x t e r n a l source t h e r e o f i n s o f a r as r e a s o n a b l y p e r t i n e n t t o 

d i a g n o s i s or t r e a t m e n t " do not c o n s t i t u t e i n a d m i s s i b l e 

h earsay. The A d v i s o r y Committee's notes r e g a r d i n g Rule 803(4) 

s t a t e t h a t the r u l e a p p l i e s not o n l y t o statements made t o 

p h y s i c i a n s , which had been the law b e f o r e the a d o p t i o n of the 

r u l e s of e v i d e n c e , but a l s o t o statements made t o anyone whose 

p a r t i c i p a t i o n or invol v e m e n t i s n e c e s s a r y i n the p r o c e s s of 

d i a g n o s i s or t r e a t m e n t , i n c l u d i n g h o s p i t a l a t t e n d a n t s , 
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ambulance d r i v e r s , or even members of the f a m i l y . See a l s o , 

Fed. R. E v i d . 803(4) A d v i s o r y Committee's Notes. 

R e g a r d i n g the a d m i s s i b i l i t y of hea r s a y p u r s u a n t t o Rule 

803(4), the Alabama Court of C r i m i n a l Appeals s t a t e d : 

" I n d e t e r m i n i n g whether a statement comes w i t h i n 
t h i s h earsay e x c e p t i o n , c o u r t s have a p p l i e d a 
'two-pronged t e s t . ' The f i r s t prong ' i s the 
requirement t h a t the statement must be one upon 
which m e d i c a l p e r s o n n e l r e a s o n a b l y r e l y i n d i a g n o s i s 
and t r e a t m e n t . The second prong c o n s i s t s of a 
requirement t h a t the d e c l a r a n t possess a motive 
which i s c o n s i s t e n t w i t h the r u l e ' s u n d e r l y i n g 
purpose ... [of] s e e k i n g d i a g n o s i s or t r e a t m e n t . ' 
M c E l r o y ' s Alabama Evidence § 261.02(4) (5th ed. 
1996)." 

B i l e s v. S t a t e , 715 So. 2d 878, 887 ( A l a . Crim. App. 1997). 

An autopsy i s "[a] m e d i c a l e x a m i n a t i o n of a corpse t o 

determine the cause of de a t h . " B l a c k ' s Law D i c t i o n a r y 154 

(9th ed. 2009). Thus, when p e r f o r m i n g an autopsy, m e d i c a l 

examiners are e s s e n t i a l l y " d i a g n o s i n g " what caused the death 

of an i n d i v i d u a l . Our a n a l y s i s as t o whether statements the 

w i t n e s s e s made t o emergency p e r s o n n e l , i n c l u d i n g EMS 

re s p o n d e r s , does not change because the v i c t i m d i e d of 

i n j u r i e s s u s t a i n e d i n the a c c i d e n t . The c i r c u m s t a n c e s t h a t 

brought about the death are j u s t as r e l e v a n t i n the 
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performance of an autopsy as they are when p h y s i c i a n s are 

s e e k i n g t o diagnose or t r e a t the v i c t i m . 

In McKenna v. S t . Joseph H o s p i t a l , 557 A.2d 854 (R.I. 

1989), a case c i t e d f a v o r a b l y i n Dean Gamble's d i s c u s s i o n of 

Rule 803(4) i n M c E l r o y ' s Alabama Evidence § 261.02(2) (5th ed. 

1996), the Rhode I s l a n d Supreme Court r e v e r s e d a t r i a l c o u r t ' s 

d e c i s i o n t o e x c l u d e statements t h a t u n i d e n t i f i e d b y s t a n d e r s 

had made t o rescue p e r s o n n e l , who i n t u r n conveyed those 

statements t o emergency-room p e r s o n n e l . The rescue p e r s o n n e l 

had responded t o a c a l l t h a t a man had jumped from an overpass 

onto a highway, c a u s i n g the man's death. McKenna, 557 A.2d a t 

856. The u n i d e n t i f i e d b y s t a n d e r s made statements r e g a r d i n g 

the man's b e h a v i o r j u s t b e f o r e the i n c i d e n t . In r e v e r s i n g the 

t r i a l c o u r t ' s d e c i s i o n t o e x c l u d e the st a t e m e n t s , the Rhode 

I s l a n d Supreme Court e x p l a i n e d : 

"[T]he b y s t a n d e r s ' statements come w i t h i n the 
e x c e p t i o n embodied i n Rule 803(4). The statements 
were made by an i n d i v i d u a l t o emergency p e r s o n n e l 
w i t h no motive t o f a b r i c a t e or l i e , d e s c r i b i n g w i t h 
p a r t i c u l a r i t y a s p e c i f i c s i t u a t i o n . A l s o , the 
remarks were made t o emergency p e r s o n n e l a t t e n d i n g 
a c a l l f o r a s s i s t a n c e i n o r d e r t o f o s t e r t r e a t m e n t . 
T h e r e f o r e , the p r e r e q u i s i t e s of Rule 803(4) have 
been met, making the s t a t e m e n t [ s ] a d m i s s i b l e 
h e a r s a y . " 

I d . a t 858. 
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In t h i s case, b y s t a n d e r s t o l d W i l l i a m s , the EMS p r o v i d e r 

who responded t o the a c c i d e n t scene f o r the purpose of 

t r e a t i n g the i n j u r e d , t h a t F l u e l l e n had been a l i v e and 

a t t e m p t i n g t o move i m m e d i a t e l y a f t e r the c o l l i s i o n . As i n 

McKenna, the b y s t a n d e r s i n t h i s case had no reason t o l i e t o 

W i l l i a m s when they d e s c r i b e d what had happened t o F l u e l l e n . 

T h e r e f o r e , we conclude t h a t the EMS r e p o r t c o n t a i n i n g 

statements of b y s t a n d e r s who w i t n e s s e d the a c c i d e n t and i t s 

immediate a f t e r m a t h met the req u i r e m e n t s of Rule 803(4) and 

was p r o p e r l y a d m i t t e d p u r s u a n t t o t h a t r u l e . 

We note t h a t the t r i a l c o u r t a d m i t t e d the EMS r e p o r t 

p u r s u a n t t o Rule 803(2), the e x c i t e d - u t t e r a n c e s e x c e p t i o n t o 

the h e a r s a y r u l e . Because we have c o n c l u d e d t h a t the r e p o r t 

was p r o p e r l y a d m i t t e d p u r s u a n t t o Rule 803(4), we need not 

determine whether i t was p r o p e r l y a d m i t t e d p u r s u a n t t o Rule 

803(2). 

"[An a p p e l l a t e c o u r t ] can a f f i r m a t r i a l c o u r t ' s 
judgment f o r any reason, even one not contemplated 
by the t r i a l c o u r t . See Turner v. Westhampton  
C o u r t , L.L.C., 903 So. 2d 82, 88 ( A l a . 2004) ('This 
Court can a f f i r m a t r i a l c o u r t ' s judgment f o r any 
reason, but o n l y i f the r e c o r d on a p p e a l e v i d e n c e s 
the f a c t t h a t i s the b a s i s f o r the a f f i r m a n c e . ' 
( c i t i n g Ex p a r t e R y a l s , 773 So. 2d 1011, 1013 ( A l a . 
2 0 0 0 ) ) ) . " 
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C a r r o l l v. W.L. P e t r e y Wholesale Co., 941 So. 2d 234, 240 n. 

6 ( A l a . 2006). 

Moreover, we note t h a t the w i t n e s s statements t o which 

Hornady o b j e c t s t e n d t o i n d i c a t e t h a t F l u e l l e n was s t i l l a l i v e 

i m m e d i a t e l y a f t e r the a c c i d e n t . Those statements c o r r o b o r a t e 

Wade's t e s t i m o n y . From the r e c o r d , i t appears t h a t Wade gave 

the most complete and d e s c r i p t i v e statement of the a c c i d e n t 

and F l u e l l e n ' s movements as Wade t r i e d t o rescue him. The 

statements of the u n i d e n t i f i e d w i t n e s s e s are c u m u l a t i v e of 

Wade's t e s t i m o n y . T h e r e f o r e , even i f admittance of the EMS 

r e p o r t had c o n s t i t u t e d e r r o r , t h a t e r r o r would p r o b a b l y have 

not i n j u r i o u s l y a f f e c t e d Hornady's s u b s t a n t i a l r i g h t s . 

A c c o r d i n g l y , any such e r r o r would have been h a r m l e s s . See  

Wood v. Hayes, So. 3d a t and Rule 45, A l a . R. App. P. 

Hornady argues t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g 

Dr. Simmons's o p i n i o n t e s t i m o n y , as w e l l as the amended 

autopsy r e p o r t and the amended death c e r t i f i c a t e - - a l l of 

which, i t says, were premised upon the a l l e g e d l y i n a d m i s s i b l e 

h e a r s a y s t a t e m e n t s . However, as d i s c u s s e d , the EMS r e p o r t and 

w i t n e s s statements were p r o p e r l y a d m i t t e d i n t o e v i d e n c e . 
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To the e x t e n t t h a t Hornady argues t h a t the c h a l l e n g e d 

w i t n e s s statements were not f a c t u a l l y c o r r e c t because, as 

Hornady contends, F l u e l l e n was a l r e a d y dead when the t r a c t o r -

t r a i l e r he was d r i v i n g t r a v e l e d o f f the i n t e r s t a t e i n t o the 

median and s t r u c k a t r e e , such a c h a l l e n g e does not render Dr. 

Simmons's o p i n i o n t e s t i m o n y or documents m e m o r i a l i z i n g h i s 

o p i n i o n , i . e . , the amended autopsy r e p o r t and the amended 

death c e r t i f i c a t e , i n a d m i s s i b l e . However, as d i s c u s s e d l a t e r 

i n t h i s o p i n i o n , the cause of F l u e l l e n ' s death was the p r i m a r y 

d i s p u t e i n t h i s a c t i o n , and i t was the duty of the t r i a l 

c o u r t , as the t r i e r of f a c t , t o r e c o n c i l e the c o n f l i c t i n g 

t e s t i m o n y r e g a r d i n g what caused F l u e l l e n ' s death. 

In the c o n t e x t of a w o r k e r s ' compensation case i n which 

the employer had c h a l l e n g e d the t e s t i m o n y of two p h y s i c i a n s 

r e g a r d i n g the cause of an employee's i n j u r i e s , t h i s c o u r t h e l d 

t h a t 

" ' [ i ] t i s w e l l s e t t l e d t h a t any c h a l l e n g e t o the 
f a c t s upon which an e x p e r t bases h i s o p i n i o n goes t o 
the w e i g h t , r a t h e r than the a d m i s s i b i l i t y , of the 
e v i d e n c e . Dyer v. Traeger , 357 So. 2d 328, 330 
( A l a . 1978).' Baker v. Edgar, 472 So. 2d 968, 970 
( A l a . 1985) . See a l s o F o r t James O p e r a t i n g Co. v.  
K i r k l e w s k i , 893 So. 2d 434, 439 ( A l a . C i v . App. 
2 0 0 4) ; Independent L i f e & A c c i d e n t I n s . Co. v.  
H a r r i n g t o n , 658 So. 2d 892, 898 ( A l a . 1994); and 
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Alabama Power Co. v. Courtney, 539 So. 2d 170, 173 
( A l a . 1988)." 

M i l l r y M i l l Co. v. Manuel, 999 So. 2d 508, 518 ( A l a . C i v . App. 

2008). 

As t o the a d m i s s i b i l i t y of the amended autopsy r e p o r t and 

the amended death c e r t i f i c a t e , 

" ' [ b ] o t h Alabama and f e d e r a l 
caselaw have r e c o g n i z e d t h a t the 
b u s i n e s s r e c o r d s e x c e p t i o n i s a 
f i r m l y r o o t e d e x c e p t i o n t o the 
h e a r s a y r u l e . See, e.g., McNabb  
v. S t a t e , 887 So. 2d 929, 969 
( A l a . Crim. App. 20 01); Ohio v.  
R o b e r t s , 448 U.S. [56] a t 66 n. 
8, 100 S.Ct. 2531 [ ( 1 9 8 0 ) ] . 
Moreover, under Alabama law, "An 
autopsy r e p o r t made i n the 
r e g u l a r course of b u s i n e s s i s 
a d m i s s i b l e under the b u s i n e s s 
r e c o r d s e x c e p t i o n . " 2 C h a r l e s W. 
Gamble, M c E l r o y ' s Alabama 
Evidence § 254.01(18) (5th ed. 
1996) ( f o o t n o t e o m i t t e d ) . See 
a l s o Adams v. S t a t e , 955 So. 2d 
1037, 1072-73 ( A l a . Crim. App. 
2003); Baker v. S t a t e , 473 So. 2d 
1127, 1129 ( A l a . Crim. App. 
1984). The r e s u l t s of Dr. 
Embry's autopsy and the 
s u p p o r t i n g m a t e r i a l s are b u s i n e s s 
r e c o r d s , which bear the earmark 
of r e l i a b i l i t y or p r o b a b i l i t y of 
t r u s t w o r t h i n e s s and f u r t h e r the 
" ' i n t e g r i t y of the f a c t - f i n d i n g 
p r o c e s s , ' " see Coy v. Iowa, 487 
U.S. 1012, 1020, 108 S.Ct. 2798, 
101 L.Ed.2d 857 (1988) ( q u o t i n g 
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Kentucky v. S t i n c e r , 482 U.S. 
730, 736, 107 S.Ct. 2658, 96 
L.Ed.2d 631 (1987)) ' 

" [ P e r k i n s v. S t a t e , ] 897 So. 2d [457] a t 463-65 
[ ( A l a . Crim. App. 20 0 4 ) ] . See Gobble v. S t a t e , [Ms. 
CR-05-0225, Feb r u a r y 5, 2010] So. 3d ( A l a . 
Crim. App. 2010); S h a r i f i v. S t a t e , 993 So. 2d 907 
( A l a . Crim. App. 2008)." 

Thompson v. S t a t e , [Ms. CR-05-0073, Feb. 17, 2012] So. 3d 

, ( A l a . Crim. App. 2012). 

Based on the r e c o r d b e f o r e us, we conclude t h a t the t r i a l 

c o u r t p r o p e r l y a l l o w e d Dr. Simmons's t e s t i m o n y r e g a r d i n g h i s 

o p i n i o n as t o the cause of F l u e l l e n ' s death, as w e l l as the 

amended autopsy r e p o r t and amended death c e r t i f i c a t e 

r e f l e c t i n g t h a t o p i n i o n . 

Hornady argues t h a t the t r i a l c o u r t e r r e d by f i n d i n g t h a t 

F l u e l l e n ' s death was p r o x i m a t e l y caused by an a c c i d e n t a r i s i n g 

out of and i n the course of h i s employment w i t h Hornady. I t 

contends t h a t "the o n l y l e g a l e v i d e n c e demonstrates t h a t 

[ F l u e l l e n ' s ] death was caused by an i d i o p a t h i c h e a r t a t t a c k 

which o c c u r r e d p r i o r t o the a c t u a l c o l l i s i o n . " 

In the A c t , the l e g i s l a t u r e s e t f o r t h the f o l l o w i n g 

s t a n d a r d t h a t t h i s c o u r t must a p p l y i n r e v i e w i n g w o r k ers' 

compensation c a s e s . 
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" (e) Review. From an o r d e r or judgment, any 
a g g r i e v e d p a r t y may, w i t h i n 42 days t h e r e a f t e r , 
a p p e a l t o the C o u r t of C i v i l A ppeals and r e v i e w 
s h a l l be as i n cases r e v i e w e d as f o l l o w s : 

"(1) In r e v i e w i n g the s t a n d a r d of 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court of C i v i l 
A p peals s h a l l be w i t h o u t a presumption of 
c o r r e c t n e s s . 

"(2) In r e v i e w i n g pure f i n d i n g s of 
f a c t , the f i n d i n g of the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " 

§ 25-5-81(e), A l a . Code 1975. 

" S u b s t a n t i a l e v i d e n c e i s '"evidence of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be proved."' Ex  
p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 268 
( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance  
Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ) . " 

White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d 908, 910 

( A l a . C i v . App. 2012). 

The d e c i s i o n of the t r i a l c o u r t must be based on a 

preponderance of the e v i d e n c e . § 2 5 - 5 - 8 1 ( c ) , A l a . Code 1975. 

A preponderance of the e v i d e n c e i s d e f i n e d as 

" [ t ] h e g r e a t e r weight of the e v i d e n c e , not 
n e c e s s a r i l y e s t a b l i s h e d by the g r e a t e r number of 
w i t n e s s e s t e s t i f y i n g t o a f a c t but by e v i d e n c e t h a t 
has the most c o n v i n c i n g f o r c e ; s u p e r i o r e v i d e n t i a r y 
w eight t h a t , though not s u f f i c i e n t t o f r e e the mind 
w h o l l y from a l l r e a s o n a b l e doubt, i s s t i l l 
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s u f f i c i e n t t o i n c l i n e a f a i r and i m p a r t i a l mind t o 
one s i d e of the i s s u e r a t h e r than the o t h e r . " 

B l a c k ' s Law D i c t i o n a r y 1301 (9th ed. 2009). 

Hornady's s t a t e m e n t t h a t t he o n l y " l e g a l e v i d e n c e " 

i n d i c a t e d t h a t F l u e l l e n d i e d of a h e a r t a t t a c k b e f o r e the 

a c c i d e n t i s s i m p l y not s u p p o r t e d by the r e c o r d . Both Dr. 

Gardner and Dr. Simmons t e s t i f i e d t h a t t h e y c o u l d not say t o 

a r e a s o n a b l e degree of m e d i c a l c e r t a i n t y t h a t F l u e l l e n had 

d i e d of a h e a r t a t t a c k , or t h a t he had even s u f f e r e d a h e a r t 

a t t a c k , b e f o r e the a c c i d e n t happened. Based on the r e c o r d 

b e f o r e us, a d e t e r m i n a t i o n t h a t F l u e l l e n d i e d of a h e a r t 

a t t a c k would be merely s p e c u l a t i v e . 

C o n t r a r y t o Hornady's a s s e r t i o n , t h e r e i s ev i d e n c e i n the 

r e c o r d t e n d i n g t o sup p o r t the t r i a l c o u r t ' s judgment. Wade 

s a i d t h a t as he was p r e p a r i n g t o pass F l u e l l e n ' s t r u c k , 

F l u e l l e n changed l a n e s . Wade t e s t i f i e d t h a t h i s i m p r e s s i o n 

was t h a t the la n e change was "pr e p l a n n e d , " which would 

i n d i c a t e t h a t F l u e l l e n was s t i l l c o n s c i o u s a t t h a t t i m e . 

Wade d i d not see but f e l t the f i r s t e x p l o s i o n , when the 

t r a c t o r - t r a i l e r c o l l i d e d w i t h the t r e e . He p u l l e d h i s v e h i c l e 

o f f t o the s h o u l d e r of the i n t e r s t a t e , and then ran back 

toward the a c c i d e n t t o a s s i s t F l u e l l e n . The second e x p l o s i o n 
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o c c u r r e d toward the back of the t r u c k as Wade approached. The 

cab had a l r e a d y been s p l i t open, and F l u e l l e n , s t i l l s t r a p p e d 

i n h i s s e a t by h i s s e a t b e l t , had been e j e c t e d from the cab by 

the time the second e x p l o s i o n o c c u r r e d . Wade s a i d t h a t he 

made t h r e e attempts t o rea c h F l u e l l e n , b ut, he s a i d , the heat 

was "unbearable" and he " j u s t c o u l d n ' t get t o him." Wade 

t e s t i f i e d t h a t the reason he kept t r y i n g t o reach F l u e l l e n was 

because he saw F l u e l l e n moving and b e l i e v e d t h a t he was a l i v e . 

Wade d e s c r i b e d F l u e l l e n ' s movements, s a y i n g : " I t l o o k e d l i k e 

an attempt t o f r e e h i m s e l f or t o move from the area he was i n . 

H i s head and h i s arms were s l o w l y moving i n an upward motion." 

He a l s o s a i d t h a t F l u e l l e n ' s body was moving i n the d i r e c t i o n 

toward where Wade was s t a n d i n g . Wade s a i d t h a t a f t e r he 

attempted t o rea c h F l u e l l e n the t h i r d time, he n o t i c e d t h a t 

F l u e l l e n had stopped moving and t h a t h i s body went l i m p . When 

t h e r e was no l o n g e r any e f f o r t on F l u e l l e n ' s p a r t , Wade s a i d , 

he b e l i e v e d t h a t t h a t was when F l u e l l e n had d i e d . Wade d i d 

not make another attempt t o approach F l u e l l e n . 

Hornady's argument n e c e s s a r i l y g i v e s more weight t o Dr. 

Gardner's o p i n i o n t h a t what Wade--and what o t h e r w i t n e s s e s t o 

the a c c i d e n t - - s a w was not v o l u n t a r y movement on the p a r t of 
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F l u e l l e n , but a c o n t r a c t i n g of the muscles i n t o a " p u g i l i s t i c " 

form. " I t i s r u d i m e n t a r y t h a t i f the m a t t e r a t i s s u e i s not 

s o l e l y w i t h i n the knowledge of e x p e r t s , then a l a y w i t n e s s ' s 

t e s t i m o n y on the s u b j e c t i s competent f o r the j u r y ' s 

c o n s i d e r a t i o n . " F o r d L i f e I n s . Co. v. Smith, 369 So. 2d 808, 

809-10 ( A l a . C i v . App. 1979). I t i s w i t h i n the p r o v i n c e of 

the t r i a l c o u r t , as the f i n d e r of f a c t i n t h i s case, t o weigh 

Dr. Gardner's o p i n i o n t e s t i m o n y r e g a r d i n g whether F l u e l l e n was 

a c t u a l l y moving a g a i n s t the t e s t i m o n y of Wade, who observed 

F l u e l l e n ' s movements, saw h i s body "go l i m p , " and p i n p o i n t e d 

t h a t as the time he b e l i e v e d t h a t F l u e l l e n d i e d . "Although a 

t r i a l c o u r t i s c e r t a i n l y f r e e t o b e l i e v e the t e s t i m o n y of the 

e x p e r t w i t n e s s e s p r e s e n t e d by the p a r t i e s , i t i s not bound by 

t h a t t e s t i m o n y . E l i t e Transp. S e r v s . v. Humphreys, 690 So. 2d 

439, 441 ( A l a . C i v . App. 1997)." Caseco, LLC v. Dingman, 65 

So. 3d 909, 925 ( A l a . C i v . App. 2010). I t i s the duty of the 

t r i a l c o u r t t o r e c o n c i l e c o n f l i c t i n g t e s t i m o n y . I d . 

A d d i t i o n a l l y , the r e c o r d i n d i c a t e s t h a t , w i t h o u t h a v i n g 

the b e n e f i t of the w i t n e s s e s ' s t a t e m e n t s , Dr. Gardner 

determined t h a t F l u e l l e n d i e d as a r e s u l t of c o r o n a r y - a r t e r y 

i n s u f f i c i e n c y due t o a t h e r o s c l e r o t i c c a r d i o v a s c u l a r d i s e a s e . 
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She s a i d t h a t t h e r e was no way t o t e l l i f F l u e l l e n had 

e x p e r i e n c e d an a r r h y t h m i a , because i t l e a v e s no s i g n , b u t , i n 

her o p i n i o n , F l u e l l e n ' s death was caused by a " c o r o n a r y 

e v e n t . " When asked whether the c o r o n a r y d i s e a s e she 

d i s c o v e r e d i n F l u e l l e n n e c e s s a r i l y meant t h a t he would have 

had a sudden death, Dr. Gardner responded: " I t j u s t means t h a t 

he [was] a t r i s k f o r sudden death." Moreover, even i f 

F l u e l l e n had s u f f e r e d some type of "c o r o n a r y event," Dr. 

Gardner acknowledged t h a t , a l t h o u g h i t would have been 

p o s s i b l e t h a t F l u e l l e n may have s u r v i v e d such an event, she 

b e l i e v e d t h a t "the f i r e would have p r e v e n t e d him from b e i n g 

saved." She f u r t h e r t e s t i f i e d t h a t , i f she had known of the 

w i t n e s s r e p o r t s , she would have c o n c l u d e d t h a t F l u e l l e n d i e d 

as the r e s u l t of t h e r m a l i n j u r i e s . 

As mentioned, b o t h Dr. Gardner and Dr. Simmons s a i d a 

f l a s h f i r e would account f o r the l a c k of ev i d e n c e of soot 

i n h a l a t i o n and t h a t the absence of soot i n F l u e l l e n ' s lungs 

d i d not mean t h a t he n e c e s s a r i l y d i e d as the r e s u l t of a h e a r t 

a t t a c k or t h a t he was dead b e f o r e the c o l l i s i o n . In a v e r y 

hot f l a s h f i r e , b o t h d o c t o r s t e s t i f i e d , the a i r w a y s s w e l l and 

p r e v e n t smoke or soot from e n t e r i n g the a i r w a y . Dr. Simmons 
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s a i d t h a t , "based on d i s c u s s i o n s w i t h the s e n i o r p a t h o l o g i s t , 

we f e l t l i k e [death caused by t h e r m a l i n j u r i e s ] was the most 

l i k e l y s c e n a r i o g i v e n the e y e w i t n e s s account t h a t t h i s 

gentleman had a p p a r e n t l y been moving and r e s p o n s i v e a l t h o u g h 

somewhat con f u s e d a f t e r the i n i t i a l wreck o c c u r r e d but b e f o r e 

the t r u c k was e n g u l f e d i n f l a m e s . " 2 

T h i s i s a d i f f i c u l t case. Based on the a v a i l a b l e 

e v i d e n c e , we may never know what caused F l u e l l e n t o d r i v e o f f 

the i n t e r s t a t e i n t o the median. However, i t i s the cause of 

F l u e l l e n ' s d e a t h — n o t the cause of the a c c i d e n t - - t h a t i s key. 

Dr. Gardner and Dr. Simmons d i d not agree on the cause of 

F l u e l l e n ' s death, a l t h o u g h i n her t e s t i m o n y , as mentioned, Dr. 

Gardner wavered on the p o i n t . I t i s the duty of the t r i a l 

c o u r t t o weigh the e v i d e n c e p r e s e n t e d and t o make f a c t u a l 

2Dr. Simmons's statement t h a t t h e r e were w i t n e s s e s who saw 
F l u e l l e n a f t e r the impact but b e f o r e the flames i s 
i n c o n s i s t e n t w i t h the w i t n e s s e s ' statements t h a t F l u e l l e n and 
the cab of the t r u c k were i m m e d i a t e l y e n g u l f e d i n f l a m e s . 
However, such a misstatement i s i n s u f f i c i e n t , i n l i g h t of a l l 
the e v i d e n c e , t o t o t a l l y d i s r e g a r d Dr. Simmons's o p i n i o n as t o 
the cause of F l u e l l e n ' s death. In f a c t , because Wade's 
t e s t i m o n y was t h a t the cab was i m m e d i a t e l y e n g u l f e d i n f l a m e s , 
even b e f o r e the second e x p l o s i o n , the e v i d e n c e tends t o 
s u p p o r t the c o n c l u s i o n t h a t F l u e l l e n d i e d of t h e r m a l i n j u r i e s 
r e s u l t i n g from a f l a s h f i r e more s t r o n g l y than i f Dr. 
Simmons's misstatement had been c o r r e c t . 
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f i n d i n g s based on t h a t e v i d e n c e . The l e g i s l a t u r e has p r o v i d e d 

t h a t , i n workers' compensation c a s e s , the c i r c u i t c o u r t ' s 

f a c t u a l f i n d i n g s s h a l l not be r e v e r s e d i f s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e . § 25-5-81(e), A l a . Code 1975. 

In t h i s case, the e v i d e n c e i n the r e c o r d i n c l u d e s Wade's 

d e s c r i p t i o n of the a c c i d e n t , i n c l u d i n g the c o l l i s i o n and the 

e x p l o s i o n s ; the w i t n e s s e s ' statements t h a t F l u e l l e n appeared 

t o them t o be a l i v e i m m e d i a t e l y a f t e r the c o l l i s i o n ; the 

t e s t i m o n y of b o t h Dr. Simmons and Dr. Gardner r e g a r d i n g the 

type of i n j u r i e s t h a t can be s u f f e r e d i n a f l a s h f i r e ; Dr. 

Simmons's u l t i m a t e c o n c l u s i o n t h a t F l u e l l e n d i e d as a r e s u l t 

of t h e r m a l i n j u r i e s he s u f f e r e d i n the c o l l i s i o n ; and the 

amended death c e r t i f i c a t e r e f l e c t i n g t h e r m a l i n j u r i e s as the 

cause of F l u e l l e n ' s death. From t h i s e v i d e n c e , the t r i a l 

c o u r t c o u l d have de t e r m i n e d t h a t i t was more l i k e l y than not 

t h a t F l u e l l e n d i e d as a r e s u l t of the e x p l o s i o n and r e s u l t i n g 

f i r e , and not from a " c o r o n a r y e v e n t . " A c c o r d i n g l y , we 

conclude t h a t the r e c o r d c o n t a i n s s u b s t a n t i a l e v i d e n c e i n 

sup p o r t of the t r i a l c o u r t ' s f i n d i n g s of f a c t . 

Hornady argues t h a t the t r i a l c o u r t e r r e d by awarding the 

dependants more than $3,000 f o r b u r i a l expenses. Pursuant t o 
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§ 25-5-67, A l a . Code 1975, the maximum amount an employer i s 

r e q u i r e d t o pay f o r b u r i a l expenses i n a workers' compensation 

case i s $3,000. We note t h a t the dependents made no argument 

t o r e b u t t h i s i s s u e on a p p e a l . Our r e s e a r c h has r e v e a l e d no 

a u t h o r i t y t h a t would a l l o w the t r i a l c o u r t t o exceed t h a t 

amount. A c c o r d i n g l y , we h o l d t h a t the t r i a l c o u r t e r r e d i n 

awarding the dependents " f u n e r a l expenses" of $6,887. 

For the reasons s e t f o r t h above, we r e v e r s e t h a t p o r t i o n 

of the judgment awarding the dependants b u r i a l expenses i n 

excess of the maximum amount a l l o w e d by s t a t u t e ; we remand the 

cause f o r an award of b u r i a l expenses c o n s i s t e n t w i t h t h i s 

o p i n i o n . The remainder of the judgment i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and Bryan and Thomas, J J . , concur. 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 

Moore, J . , r e c u s e s h i m s e l f . 
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PITTMAN, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t because I do not b e l i e v e t h a t the 

dependents s a t i s f i e d t h e i r burden of p r o v i n g , by a 

preponderance of the e v i d e n c e , see A l a . Code 1975, § 25-5-

8 1 ( c ) , t h a t the cause of C h a r l e s F l u e l l e n ' s death was " t h e r m a l 

i n j u r i e s due t o a m o t o r - v e h i c l e i n c i d e n t w i t h f i r e . " 

Hornady T r a n s p o r t a t i o n , LLC, o b j e c t e d t o the a d m i s s i o n of 

Dr. Samuel Simmons's c a u s e - o f - d e a t h o p i n i o n (and the two 

o f f i c i a l documents d e r i v e d from t h a t o p i n i o n ) on two grounds: 

t h a t they were based on h e a r s a y statements i n the EMS r e p o r t 

and t h a t t h e y were i n c o n s i s t e n t w i t h the u n d i s p u t e d f a c t s of 

the case. The t r i a l c o u r t o v e r r u l e d the o b j e c t i o n , a d m i t t e d 

the c h a l l e n g e d e v i d e n c e , and u l t i m a t e l y d e termined t h a t 

F l u e l l e n ' s death was an a c c i d e n t compensable under the 

Workers' Compensation A c t , § 25-5-51 e t seq., A l a . Code 1975. 

I b e l i e v e t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g and r e l y i n g 

on Dr. Simmons's o p i n i o n because t h a t o p i n i o n was based on a 

f a c t u a l premise t h a t was unsupported by any e v i d e n c e i n the 

case, even assuming the a d m i s s i b i l i t y of the s tatements  

c o n t a i n e d i n the EMS r e p o r t . 
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I t i s u n d i s p u t e d t h a t , i n d e c i d i n g whether t o i s s u e an 

amended autopsy r e p o r t and death c e r t i f i c a t e , Dr. Simmons and 

h i s c o l l e a g u e s a c c e p t e d the p h y s i c a l f i n d i n g s and r e s u l t s of 

t o x i c o l o g i c a l t e s t s upon which Dr. C y n t h i a Gardner's autopsy 

r e p o r t had been based. That i s t o say, Dr. Simmons d i d not 

p e r f o r m a new autopsy. He a c c e p t e d the d a t a d e r i v e d from Dr. 

Gardner's autopsy but d e termined t h a t a d i f f e r e n t c o n c l u s i o n 

as t o the cause of F l u e l l e n ' s death s h o u l d be drawn from t h a t 

d a t a , based s o l e l y upon w i t n e s s statements t h a t had not been  

a v a i l a b l e t o Dr. Gardner when she i s s u e d her autopsy r e p o r t . 

Because the s c i e n t i f i c d a t a u n d e r p i n n i n g Dr. Gardner's autopsy 

r e p o r t were not i n d i s p u t e , any new c o n c l u s i o n about the cause 

of F l u e l l e n ' s death, t o be v a l i d , would have t o be c o n s i s t e n t 

w i t h t h a t d a t a . Dr. Simmons's new c o n c l u s i o n , however, was 

not c o n s i s t e n t w i t h the d a t a . 

Three autopsy f i n d i n g s are p e r t i n e n t t o the a n a l y s i s . 

F i r s t , d e s p i t e the f a c t t h a t the cab of the t r u c k was b u r n i n g , 

the d e b r i s from the wreckage was b u r n i n g , the g r a s s and shrubs 

i n the median were b u r n i n g , and F l u e l l e n ' s own body was 

b u r n i n g when M i c h a e l Wade and the b y s t a n d e r s saw him, F l u e l l e n 

d i d not b r e a t h e i n the p r o d u c t s of combustion -- soot and 
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carbon monoxide. Second, the b l u n t - t r a u m a i n j u r i e s t h a t 

F l u e l l e n s u s t a i n e d , e i t h e r i n the i n i t i a l impact or i n b e i n g 

e j e c t e d from the cab of the t r u c k a f t e r the second e x p l o s i o n , 

were not s u f f i c i e n t i n themselves t o cause F l u e l l e n ' s death. 

T h i r d , F l u e l l e n s u f f e r e d from c o r o n a r y - a r t e r y a t h e r o s c l e r o s i s ; 

he had b l o c k a g e s of 50%, 90%, and 95%, r e s p e c t i v e l y , i n t h r e e 

c o r o n a r y a r t e r i e s ; the l a t t e r two b l o c k a g e s were s u f f i c i e n t t o 

cause immediate death. 

The autopsy c o n c l u s i v e l y e s t a b l i s h e d t h a t F l u e l l e n had 

not b r e a t h e d i n the p r o d u c t s of combustion. Both Dr. Gardner 

and Dr. Simmons agreed t h a t o n l y two i n f e r e n c e s c o n s i s t e n t 

w i t h the d a t a u n d e r l y i n g t h a t autopsy f i n d i n g c o u l d be drawn, 

namely: (1) t h a t F l u e l l e n had s u f f e r e d a f a t a l c a r d i a c event 

b e f o r e the f i r e or (2) t h a t , a l t h o u g h F l u e l l e n may have been 

i n c a p a c i t a t e d by a c a r d i a c event t h a t was not i m m e d i a t e l y 

f a t a l b e f o r e the f i r e , he was s t i l l a l i v e and b r e a t h i n g a f t e r 

the impact and d i e d v e r y q u i c k l y i n a " f l a s h f i r e . " Dr. 

Gardner's autopsy r e p o r t was p r e m i s e d upon her h a v i n g drawn 

the f i r s t i n f e r e n c e . As i n d i c a t e d by the f o l l o w i n g t e s t i m o n y , 

Dr. Simmons's amended autopsy r e p o r t was p r e m i s e d on h i s and 
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h i s c o l l e a g u e s ' h a v i n g drawn the second i n f e r e n c e . Dr. 

Simmons s t a t e d : 

" [ T ] h e r e are s i t u a t i o n s t h a t are documented i n the 
l i t e r a t u r e t h a t suggest p e o p l e can d i e from 
c o n f l a g r a t i o n or sudden f i r e e s s e n t i a l l y , u s u a l l y 
r e l a t i v e t o some s o r t of f u e l source and s u f f e r 
s e vere t h e r m a l i n j u r i e s as w e l l as p o s s i b l e 
i n h a l a t i o n a l i n j u r i e s t h a t e s s e n t i a l l y k i l l them 
b e f o r e t h e y ' r e a b l e t o b r e a t h e i n l o n g enough t o 
accumulate soot or carbon monoxide. And based on 
d i s c u s s i o n s w i t h the s e n i o r p a t h o l o g i s t s , we f e l t  
l i k e t h i s was the most l i k e l y s c e n a r i o 

(Emphasis added.) The f o r e g o i n g t e s t i m o n y , i n s o f a r as i t i s 

quoted above, was c o n s i s t e n t w i t h the autopsy d a t a and the 

f a c t s of the case. N o t a b l y , however, Dr. Simmons added the 

f o l l o w i n g a f t e r the e l l i p s i s i n d i c a t e d : " g i v e n the ey e w i t n e s s 

accounts t h a t [ F l u e l l e n ] had been a p p a r e n t l y moving and 

r e s p o n s i v e a l t h o u g h somewhat con f u s e d a f t e r the i n i t i a l wreck 

but b e f o r e the t r u c k was e n g u l f e d i n f l a m e s . " (Emphasis 

added.) That p o r t i o n of Dr. Simmons's t e s t i m o n y found a f t e r 

the e l l i p s i s was not c o n s i s t e n t w i t h the u n d i s p u t e d f a c t s of 

the case. 

A f t e r F l u e l l e n ' s t r a c t o r - t r a i l e r s t r u c k the t r e e , Wade 

heard and " f e l t " an e x p l o s i o n . Wade i m m e d i a t e l y p u l l e d over, 

p a r k e d h i s v e h i c l e , c r o s s e d the highway, and saw t h a t the cab 

of the t r u c k was " c o m p l e t e l y e n g u l f e d i n f l a m e s . " Wade was 
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the f i r s t p e rson t o see F l u e l l e n a f t e r the c r a s h , and Wade 

s a i d t h a t F l u e l l e n was, a t t h a t t i m e , " c o m p l e t e l y c o v e r e d i n 

fl a m e s . " There was no evi d e n c e i n d i c a t i n g t h a t anyone — 

e i t h e r Wade or an u n i d e n t i f i e d b y s t a n d e r -- had seen F l u e l l e n 

" a f t e r the wreck but b e f o r e the t r u c k was e n g u l f e d i n f l a m e s , " 

as Dr. Simmons t e s t i f i e d . 

Dr. Simmons had no b a s i s f o r drawing the second i n f e r e n c e 

-- t h a t F l u e l l e n was s t i l l a l i v e and b r e a t h i n g a f t e r the 

impact and d i e d v e r y q u i c k l y i n a f l a s h f i r e -- u n l e s s he a l s o 

b e l i e v e d t h a t the f l a s h f i r e o c c u r r e d i n the cab of the t r u c k  

b e f o r e the cab s p l i t a p a r t and F l u e l l e n , s t i l l s t r a p p e d i n h i s  

s e a t , was e j e c t e d from the cab. The b e l i e f t h a t , i f a f l a s h 

f i r e o c c u r r e d , i t must have o c c u r r e d i n the cab of the t r u c k 

b e f o r e the cab s p l i t a p a r t was a n e c e s s a r y c o n d i t i o n f o r 

drawing the second i n f e r e n c e because the e x p e r t t e s t i m o n y i n 

t h i s case d e f i n e d a f l a s h f i r e as one t h a t o c c u r s suddenly i n 

a s m a l l e n c l o s e d space. Dr. Gardner s t a t e d (and Dr. Simmons 

d i d not d i s a g r e e ) t h a t a f l a s h f i r e i s "an e x p l o s i o n , a v e r y 

hot f i r e t h a t happens v e r y suddenly i n a s m a l l space." When 

Wade (and, presumably, the u n i d e n t i f i e d b y s t a n d e r s ) f i r s t saw 

F l u e l l e n , he was "covered i n f l a m e s , " but t h a t f i r e was not 
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b u r n i n g i n a s m a l l e n c l o s e d space; i t was b u r n i n g i n the open 

a i r a f t e r F l u e l l e n ' s s e a t had been e j e c t e d from the cab and 

was l y i n g on the ground among o t h e r p i e c e s of the wreckage. 

D u r i n g q u e s t i o n i n g of Dr. Gardner by Hornady's c o u n s e l , the 

f o l l o w i n g o c c u r r e d : 

"Q. I b e l i e v e you d e s c r i b e d the f l a s h f i r e as a 
v e r y h ot, v e r y sudden f i r e . Would t h a t cause 
i n s t a n t a n e o u s death? 

"A. I t would cause v e r y r a p i d death. 

"Q. Okay. D i d you, from r e a d i n g Sergeant Wade's 
t e s t i m o n y t h a t he ... hear d an e x p l o s i o n , p u l l e d h i s 
car o f f t o the s i d e of the road, w a i t e d on t r a f f i c 
and c r o s s e d two l a n e s of i n t e r s t a t e , ran i n t o the 
median, ran down t o Mr. F l u e l l e n who was -- the s e a t 
was on f i r e , I b e l i e v e d he t e s t i f i e d the c l o t h e s 
were on f i r e , t h e r e [were] flames ... on the g r a s s , 
i n the cab, e v e r y t h i n g ' s on f i r e , y e t [Wade] 
b e l i e v e d [ F l u e l l e n ] was s t i l l a l i v e because of the 
movement. I s t h a t a f l a s h f i r e -- i s t h a t 
d e s c r i p t i o n c o n s i s t e n t w i t h a f l a s h f i r e t o you? 

"A. No, i t ' s not. I would expect - I mean, even i f 
i t was a f l a s h f i r e , by the time a l l those o t h e r 
events happened, [ F l u e l l e n ] would a l r e a d y be dead, 
and the movements would be those postmortem 
movements t h a t were due t o the h e a t . " 

There i s no e s c a p i n g the c o n c l u s i o n t h a t Dr. Simmons and 

h i s c o l l e a g u e s s i m p l y m i s u n d e r s t o o d the f a c t s of the case t o 

be t h a t t h e r e were w i t n e s s e s who had seen F l u e l l e n a f t e r the 
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impact and b e f o r e the f i r e . 3 That m i s u n d e r s t a n d i n g was 

a p p a r e n t l y what l e d Dr. Simmons and h i s c o l l e a g u e s t o conclude 

t h a t w i t n e s s e s who r e p o r t e d "movement" by F l u e l l e n had seen 

the v o l u n t a r y movements of a l i v i n g human b e i n g , r a t h e r than 

the e f f e c t s of f i r e on a dead body. 4 

The r e c o r d l e a v e s no doubt t h a t i t was Dr. Simmons's 

mi s t a k e n view of the f a c t s t h a t i n d u c e d him t o i s s u e an 

amended autopsy r e p o r t and an amended death c e r t i f i c a t e . Dr. 

Simmons conceded t h a t , " [ w ] i t h o u t t h a t EMS r e p o r t s p e c i f i c a l l y 

t h a t ' s documenting [ F l u e l l e n ] moving and a p p e a r i n g c o n f u s e d 

a f t e r the i n i t i a l impact but b e f o r e the f lames, I would agree 

3Even the per c uriam o p i n i o n acknowledges Dr. Simmons's 
m i s t a k e n view of the f a c t s . I t s t a t e s : "Dr. Simmons's 
statement t h a t t h e r e were w i t n e s s e s who saw F l u e l l e n a f t e r the 
impact but b e f o r e the flames i s i n c o n s i s t e n t w i t h the 
w i t n e s s e s ' statements t h a t F l u e l l e n and the cab of the t r u c k 
were i m m e d i a t e l y e n g u l f e d i n f l a m e s . " So. 3d a t n.2. 

4Dr. Gardner e x p l a i n e d the phenomenon: 

"You expect a body t h a t ' s i n a f i r e t o be moving 
because of the c o n t r a c t u r e of the muscles. I t ' s a 
w e l l - r e c o g n i z e d e f f e c t of t h e r m a l i n j u r y t o a body, 
a l i v e or dead -- w e l l , dead, t h a t they w i l l 
c o n t r a c t . And the d e s c r i p t i o n t h a t [Wade] g i v e s i n 
h i s d e p o s i t i o n , t o me, he was d e s c r i b i n g t h i s 
t h e r m a l i n j u r y t h a t we c a l l the ' p u g i l i s t i c 
p o s t u r e . ' " 
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t h a t [the cause of death] c o u l d be a t t r i b u t e d t o 

a t h e r o s c l e r o t i c c a r d i o v a s c u l a r d i s e a s e . " 

The per curiam o p i n i o n d i s c o u n t s the s i g n i f i c a n c e of the 

amended death c e r t i f i c a t e ' s b e i n g based upon a fundamental 

m i s u n d e r s t a n d i n g of the f a c t s . I t i m p l i e s t h a t t he t r i a l 

c o u r t c o u l d have d i s r e g a r d e d the f a l s e f a c t u a l premise upon 

which Dr. Simmons's c a u s e - o f - d e a t h o p i n i o n was based and s t i l l 

have determined t h a t F l u e l l e n d i e d from t h e r m a l i n j u r i e s . The 

per curiam o p i n i o n suggests t h a t the t r i a l c o u r t may have 

determined t h a t F l u e l l e n d i e d i n a f l a s h f i r e t h a t o c c u r r e d i n 

the cab of the t r u c k a t the time of the i n i t i a l impact and 

f i r s t e x p l o s i o n . 5 

That the t r i a l c o u r t may have s e t t l e d upon such an 

e x p l a n a t i o n f o r F l u e l l e n ' s death i s c e r t a i n l y p o s s i b l e , but i f 

the t r i a l c o u r t d i d so, i t s d e t e r m i n a t i o n was s u p p o r t e d by 

surmise r a t h e r than by e v i d e n c e . The e x p e r t t e s t i m o n y i n t h i s 

case d e f i n e d a f l a s h f i r e as one t h a t o c c u r s suddenly i n a 

5The per c u r i a m o p i n i o n s t a t e s t h a t , "because Wade's 
t e s t i m o n y was t h a t the cab was i m m e d i a t e l y e n g u l f e d i n fl a m e s , 
even b e f o r e the second e x p l o s i o n , the e v i d e n c e tends t o 
su p p o r t the c o n c l u s i o n t h a t F l u e l l e n d i e d of t h e r m a l i n j u r i e s 
r e s u l t i n g from a f l a s h f i r e even more s t r o n g l y than i f Dr. 
Simmons's misstatement had been c o r r e c t . " So. 3d a t 
n.2. 
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s m a l l e n c l o s e d space. Wade's t e s t i m o n y t h a t t h e r e was an 

e x p l o s i o n i m m e d i a t e l y a f t e r the t r a c t o r - t r a i l e r c r a s h e d i n t o 

the t r e e r a i s e s the p o s s i b i l i t y t h a t the e x p l o s i o n may have 

p r e c i p i t a t e d a f l a s h f i r e i n the cab of the t r u c k , but t h e r e 

was no e v i d e n c e i n d i c a t i n g t h a t the f i r e t h a t o c c u r r e d was, 

inde e d , a f l a s h f i r e . Given t h a t the cab was s p l i t a p a r t by 

a second e x p l o s i o n , i t may have been i m p o s s i b l e t o determine, 

even a t the scene of the wreck, whether c o n d i t i o n s conducive 

t o a f l a s h f i r e had e x i s t e d i n the cab. 6 

In o r d e r t o r e c o v e r workers' compensation b e n e f i t s f o r an 

a c c i d e n t a l i n j u r y , a c l a i m a n t has the burden of p r o v i n g 

m e d i c a l c a u s a t i o n by a preponderance of the e v i d e n c e . See 

A l a . Code 1975, § 25-5- 8 1 ( c ) ; Waters B r o s . C o n t r a c t o r s , I n c .  

v. Wimberley, 20 So. 3d 125, 134 ( A l a . C i v . App. 2009). To 

succeed i n p r o v i n g t h a t the m e d i c a l cause of F l u e l l e n ' s death 

was t h e r m a l i n j u r y due t o a f l a s h f i r e i n the t r u c k ' s cab, the 

dependents were r e q u i r e d t o show t h a t the p r o b a b i l i t y of a 

6 F o r i n s t a n c e , one s e e k i n g t o a s c e r t a i n whether a f l a s h 
f i r e had o c c u r r e d might need t o determine whether the cab 
windows had been open or c l o s e d a t the time of the f i r s t 
e x p l o s i o n ; the second e x p l o s i o n t h a t s p l i t the cab a p a r t 
p r o b a b l y made such a d e t e r m i n a t i o n i m p o s s i b l e . 
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f l a s h f i r e ' s h a v i n g o c c u r r e d i n the cab of the t r u c k b e f o r e i t 

was s p l i t a p a r t by the second e x p l o s i o n was g r e a t e r than the 

p r o b a b i l i t y of F l u e l l e n ' s h a v i n g s u f f e r e d a f a t a l c a r d i a c 

event b e f o r e the e x p l o s i o n or the f i r e . T h i s they f a i l e d t o 

show. See Ex p a r t e M o b i l e Power & L i g h t Co., 810 So. 2d 756, 

761 ( A l a . 2001) ( d e t e r m i n i n g t h a t p l a i n t i f f s ' t h e o r y of 

c a u s a t i o n of home f i r e was s p e c u l a t i v e because p l a i n t i f f s 

" p r e s e n t e d no ev i d e n c e i n d i c a t i n g t h a t the f i r s t p o s s i b i l i t y 

was any more p r o b a b l e than the o t h e r two"). A c c o r d B i s h o p v.  

Bombardier, I n c . , 399 F. Supp. 2d 1372 (M.D. Ga. 2005) 

( a f f i r m i n g a summary judgment i n f a v o r of defendant i n a 

p r o d u c t - l i a b i l i t y a c t i o n because p l a i n t i f f , who d i d not 

e s t a b l i s h which of two p o s s i b i l i t i e s was the more l i k e l y 

s o u rce of a f u e l l e a k i n h i s p e r s o n a l w a t e r c r a f t , f a i l e d t o 

prove c a u s a t i o n ) . In M o b i l e Power & L i g h t , our supreme c o u r t 

s t a t e d : 

"'Many years ago, t h i s C ourt gave an e x c e l l e n t 
e x p l a n a t i o n of the problem caused when a p a r t y 
p r e s e n t s s p e c u l a t i v e t e s t i m o n y t o prove c a u s a t i o n : 

" ' " ' P r o o f which goes no 
f u r t h e r than t o show an i n j u r y 
c o u l d have o c c u r r e d i n an a l l e g e d 
way, does not w a r r a n t the 
c o n c l u s i o n t h a t i t d i d so o c c u r , 
where from the same p r o o f the 
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i n j u r y can w i t h e q u a l p r o b a b i l i t y 
be a t t r i b u t e d t o some o t h e r 
cause.' [Southworth v. Shea, 131 
A l a . 419, 421, 30 So. 774, 775 
(1901).] 

"'"But a n i c e d i s c r i m i n a t i o n must be 
e x e r c i s e d i n the a p p l i c a t i o n of t h i s 
p r i n c i p l e . As a t h e o r y of c a u s a t i o n , a 
c o n j e c t u r e i s s i m p l y an e x p l a n a t i o n 
c o n s i s t e n t w i t h known f a c t s or c o n d i t i o n s 
but not d e d u c i b l e from them as a r e a s o n a b l e 
i n f e r e n c e . There may be two or more  
p l a u s i b l e e x p l a n a t i o n s as t o how an event  
happened or what produced i t ; y e t , i f the  
e v i d e n c e i s w i t h o u t s e l e c t i v e a p p l i c a t i o n  
t o any one of them, they remain c o n j e c t u r e s  
o n l y . On the o t h e r hand, i f t h e r e i s  
e v i d e n c e which p o i n t s t o any one t h e o r y of  
c a u s a t i o n , i n d i c a t i n g a l o g i c a l sequence of  
cause and e f f e c t , then t h e r e i s a j u r i d i c a l  
b a s i s f o r such a d e t e r m i n a t i o n , 
n o t w i t h s t a n d i n g the e x i s t e n c e of o t h e r 
p l a u s i b l e t h e o r i e s w i t h or w i t h o u t s u p p o r t 
i n the e v i d e n c e 

810 So. 2d a t 760 ( q u o t i n g Ex p a r t e D i v e r s e y Corp., 742 So. 2d 

1250, 1254 ( A l a . 1999), q u o t i n g i n t u r n Southern Ry. v.  

D i c k s o n , 211 A l a . 481, 486, 100 So. 665, 669 (1924)). 

Because the dependents p r e s e n t e d no e v i d e n c e i n d i c a t i n g 

t h a t c o n d i t i o n s conducive t o a f l a s h f i r e e x i s t e d i n the cab 

of the t r u c k a t the time of the i n i t i a l impact and e x p l o s i o n , 

the t h e o r y t h a t F l u e l l e n d i e d i n a f l a s h f i r e i n the cab does 

not even r i s e t o the l e v e l of a c o n j e c t u r e . That i s so 
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because t h e r e was no e v i d e n c e i n d i c a t i n g t h a t the f l a s h - f i r e 

t h e o r y was " c o n s i s t e n t w i t h known f a c t s or c o n d i t i o n s " i n the 

cab. I d . A f o r t i o r i , t h e r e was no ev i d e n c e i n d i c a t i n g t h a t , 

i f such a f l a s h f i r e had o c c u r r e d , the p r o b a b i l i t y t h a t 

F l u e l l e n d i e d of t h e r m a l i n j u r i e s i n t h a t f i r e was g r e a t e r 

than the p r o b a b i l i t y t h a t he d i e d of a c a r d i a c event. I n 

c o n t r a s t , the t h e o r y t h a t F l u e l l e n ' s death was caused by a 

c a r d i a c event was bo t h " c o n s i s t e n t w i t h known f a c t s or 

c o n d i t i o n s " and " d e d u c i b l e from [those known f a c t s or 

c o n d i t i o n s ] as a r e a s o n a b l e i n f e r e n c e . " I d . 

My r e v i e w of t h i s case c o n v i n c e s me t h a t the dependents 

d i d not s a t i s f y t h e i r burden of p r o v i n g m e d i c a l c a u s a t i o n by 

a preponderance of the e v i d e n c e . A c c o r d i n g l y , I b e l i e v e the 

t r i a l c o u r t ' s judgment i s due t o be r e v e r s e d i n i t s e n t i r e t y 

and the cause remanded f o r the r e n d i t i o n and e n t r y of a 

judgment i n f a v o r of Hornady. 
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