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Ocean Reef Developers I I , LLC) 

(Etowah C i r c u i t Court, CV-08-900158) 

MOORE, J u d g e . 

Ocean R e e f D e v e l o p e r s I I , LLC ("Ocean R e e f " ) , t h e 

d e f e n d a n t i n an a c t i o n p e n d i n g i n t h e Etowah C i r c u i t C o u r t 
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("the Alabama t r i a l c o u r t " ) , p e t i t i o n s f o r a w r i t o f mandamus 

d i r e c t i n g t h e Alabama t r i a l c o u r t t o s e t a s i d e i t s o r d e r 

d e n y i n g Ocean R e e f ' s m o t i o n t o d i s m i s s and t o e n t e r an o r d e r 

d i s m i s s i n g M i c h a e l Maddox's c o m p l a i n t a g a i n s t Ocean R e e f . F o r 

t h e r e a s o n s d i s c u s s e d b e l o w , we g r a n t t h e p e t i t i o n . 

F a c t s and P r o c e d u r a l H i s t o r y 

On M a r c h 28, 2005, Maddox, an A l abama r e s i d e n t , e n t e r e d 

i n t o an agreement w i t h Ocean R e e f r e g a r d i n g t h e c o n s t r u c t i o n 

and p u r c h a s e o f a c o n d o m i n i u m i n Panama C i t y , F l o r i d a . The 

t e r m s o f t h e p u r c h a s e agreement c a l l e d f o r Maddox t o make a 

d e p o s i t i n t o e s c r o w o f $104,250. The p u r c h a s e agreement 

f u r t h e r p r o v i d e d t h a t t h e d e p o s i t w o u l d be f u l l y r e f u n d e d i f 

Ocean R e e f f a i l e d t o p e r f o r m on any o f i t s c o n t r a c t u a l 

o b l i g a t i o n s . I n t h e e v e n t o f a d i s p u t e , t h e p u r c h a s e 

agreement s t a t e d t h a t " t h e p r e v a i l i n g p a r t y s h a l l be e n t i t l e d 

t o r e c e i v e i t s c o s t s o f e n f o r c e m e n t , i n c l u d i n g r e a s o n a b l e 

a t t o r n e y f e e s . " 

I n o r d e r t o s a t i s f y h i s d e p o s i t o b l i g a t i o n , on A p r i l 13, 

2005, Maddox p r o c u r e d a l e t t e r o f c r e d i t f r o m E x c h a n g e Bank o f 

A labama i n f a v o r o f Bay C o u n t y Land & A b s t r a c t , Ocean R e e f ' s 

e s c r o w a g e n t , f o r $104,250. I n M a r c h 2008, t h e p a r t i e s became 
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e m b r o i l e d i n a c o n t r o v e r s y as t o w h e t h e r Ocean R e e f had 

f u l f i l l e d i t s c o n t r a c t u a l o b l i g a t i o n s t o c o m p l e t e t h e 

c o n s t r u c t i o n o f Maddox's c o n d o m i n i u m w i t h i n t h e t i m e s p e c i f i e d 

i n t h e p u r c h a s e agreement and t o n o t i f y Maddox o f t h e c l o s i n g 

o f t h e t r a n s a c t i o n as r e q u i r e d by t h e t e r m s o f t h e p u r c h a s e 

a g r e e m e n t . Maddox, t h r o u g h c o r r e s p o n d e n c e f r o m D a v i d Owen, 

h i s Alabama a t t o r n e y , i n f o r m e d Ocean R e e f t h a t he c o n s i d e r e d 

Ocean R e e f t o be i n d e f a u l t and r e q u e s t e d t h e r e t u r n o r 

c a n c e l l a t i o n o f t h e l e t t e r o f c r e d i t . Ocean R e e f a p p a r e n t l y 

d i s p u t e d t h a t i t had f a i l e d t o p e r f o r m any o f i t s c o n t r a c t u a l 

o b l i g a t i o n s , and i t d i d n o t r e t u r n o r c a n c e l t h e l e t t e r o f 

c r e d i t . 

On A p r i l 16, 2008, Maddox, t h r o u g h B r i a n H e s s , h i s 

F l o r i d a a t t o r n e y , f i l e d a c o m p l a i n t i n t h e F o u r t e e n t h J u d i c i a l 

C i r c u i t o f F l o r i d a , i n and f o r Bay C o u n t y , a g a i n s t Ocean R e e f 

("the F l o r i d a a c t i o n " ) . I n t h a t c o m p l a i n t , Maddox s o u g h t a 

j u d g m e n t d e c l a r i n g t h a t Ocean R e e f had b r e a c h e d t h e p u r c h a s e 

a g r e e m e n t ; he a l s o s o u g h t t o t e r m i n a t e t h e p u r c h a s e a g r e e m e n t , 

a r e f u n d o f h i s d e p o s i t , a c a n c e l l a t i o n and r e t u r n o f t h e 

l e t t e r o f c r e d i t , and an award o f a t t o r n e y f e e s and c o s t s . On 

A p r i l 29, 2008, w h i l e t h e F l o r i d a a c t i o n was p e n d i n g , Maddox, 
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t h r o u g h Owen, f i l e d a c o m p l a i n t i n t h e Alabama t r i a l c o u r t 

("the A labama a c t i o n " ) naming as d e f e n d a n t s E x c h a n g e Bank, Bay 

C o u n t y L a n d & A b s t r a c t , and Ocean R e e f . I n h i s c o m p l a i n t 

f i l e d i n t h e Alabama a c t i o n , Maddox a s s e r t e d t h a t , on A p r i l 

22, 2008, Bay C o u n t y Land & A b s t r a c t had p r e s e n t e d t o 

E x c h a n g e Bank a l e t t e r and a s i g h t d r a f t demanding payment on 

t h e l e t t e r o f c r e d i t . Maddox a s s e r t e d , among o t h e r t h i n g s , 

t h a t t h e demand f o r payment s h o u l d n o t be h o n o r e d b e c a u s e , he 

s a i d , "[Ocean R e e f ] has d e f a u l t e d [ o n t h e p u r c h a s e a g r e e m e n t ] 

l e a v i n g no money due [ O c e a n R e e f ] " ; Maddox s o u g h t an i m m e d i a t e 

i n j u n c t i o n o r a t e m p o r a r y r e s t r a i n i n g o r d e r t o p r o t e c t h i s 

r i g h t s u n d e r t h e l e t t e r o f c r e d i t , a permanent i n j u n c t i o n t o 

p r o h i b i t E xchange Bank f r o m h o n o r i n g any r e q u e s t f o r payment 

u n d e r t h e l e t t e r o f c r e d i t , and an award o f a t t o r n e y f e e s and 

c o s t s . I n t h e c o m p l a i n t f i l e d i n t h e Alabama a c t i o n , Maddox 

a c k n o w l e d g e d t h a t he r e c e n t l y had f i l e d t h e F l o r i d a a c t i o n and 

t h a t , i n t h e F l o r i d a a c t i o n , he a l s o was s e e k i n g t h e 

c a n c e l l a t i o n o f t h e l e t t e r o f c r e d i t . On A p r i l 30, 2008, t h e 

Alabama t r i a l c o u r t e n t e r e d an o r d e r e n j o i n i n g E xchange Bank 

f r o m h o n o r i n g t h e l e t t e r o f c r e d i t , i n s t r u c t i n g E x c h a n g e Bank 
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t o h o l d t h e f u n d s a t i s s u e , and s c h e d u l i n g t h e m a t t e r f o r a 

h e a r i n g . 

On December 11, 2008, t h e F l o r i d a c i r c u i t c o u r t e n t e r e d 

a j u d g m e n t f i n d i n g t h a t Ocean R e e f had b r e a c h e d t h e p u r c h a s e 

agreement and t h a t , as a r e s u l t o f t h a t b r e a c h , Maddox was 

e n t i t l e d t o an i m m e d i a t e r e f u n d o f a l l d e p o s i t s he had p a i d , 

p l u s a c c r u e d i n t e r e s t , and t o a r e t u r n o f t h e l e t t e r o f 

c r e d i t . 1 The F l o r i d a c i r c u i t c o u r t a l s o s t a t e d t h a t " t h i s 

c o u r t s h a l l r e t a i n j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r and t h e 

p a r t i e s f o r a l l p u r p o s e s , i n c l u d i n g t h e award o f a t t o r n e y f e e s 

and c o s t s . " On J a n u a r y 26, 2009, t h e Alabama t r i a l c o u r t 

p l a c e d t h e Alabama a c t i o n on t h e c o u r t ' s a d m i n i s t r a t i v e d o c k e t 

" u n t i l f u r t h e r n o t i c e . " 

On December 23, 2008, Maddox moved t h e F l o r i d a c i r c u i t 

c o u r t f o r an award o f a t t o r n e y f e e s and c o s t s . I n h i s m o t i o n , 

Maddox c l a i m e d a t t o r n e y ' s f e e s i n c u r r e d by Hess r e l a t i n g t o 

t h e F l o r i d a a c t i o n , b u t he d i d n o t c l a i m any a t t o r n e y ' s f e e s 

i n c u r r e d by Owen r e l a t i n g t o t h e Alabama a c t i o n . On M a r c h 4, 

1Ocean R e e f a p p e a l e d t h a t j u d g m e n t t o t h e F l o r i d a D i s t r i c t 
C o u r t o f A p p e a l s ; t h a t c o u r t a f f i r m e d t h e j u d g m e n t e n t e r e d i n 
f a v o r o f Maddox on June 24, 2009. See Ocean R e e f D e v e l o p e r s  
I I , LLC v. Maddox, 11 So. 3d 359 ( F l a . D i s t . C t . App. 2009) 
( t a b l e ) . 
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2009, t h e F l o r i d a c i r c u i t c o u r t e n t e r e d a j u d g m e n t a w a r d i n g 

Maddox $34,793.26 i n a t t o r n e y ' s f e e s and c o s t s . 

On J a n u a r y 26, 2010, Maddox f i l e d an amended c o m p l a i n t i n 

t h e Alabama a c t i o n . I n h i s amended c o m p l a i n t , Maddox s t a t e d 

t h a t he had r e c o v e r e d a t t o r n e y ' s f e e s i n t h e F l o r i d a a c t i o n 

b u t t h a t t h e j u d g m e n t d i d n o t i n c l u d e f e e s p a i d t o Owen and 

h i s l a w f i r m " f o r i t s w o r k t o e n j o i n [ O c e a n R e e f ' s ] w r o n g f u l 

draw on t h e l e t t e r o f c r e d i t and t o a d v i s e and a s s i s t i n t h e 

F l o r i d a c a s e . " The amended c o m p l a i n t a l s o s t a t e d : 

"16. B e c a u s e [ M a d d o x ] has p r e v a i l e d i n t h e F l o r i d a 
[ a c t i o n ] , i t has now been f i n a l l y d e t e r m i n e d t h a t 
[ O c e a n R e e f ] had no r i g h t t o m a i n t a i n p o s s e s s i o n o f 
[ M a d d o x ] ' s l e t t e r o f c r e d i t and had no r i g h t t o 
a t t e m p t t o draw on t h i s l e t t e r o f c r e d i t i n A p r i l 
2008. P u r s u a n t t o S e c t i o n 5(d) o f t h e [ p u r c h a s e 
a g r e e m e n t ] and Alabama l a w , as p r e v a i l i n g p a r t y , 
[ M a d d o x ] i s e n t i t l e d t o a l l a t t o r n e y s f e e s i n c u r r e d 
i n p r e v e n t i n g [ O c e a n R e e f ' s ] w r o n g f u l a t t e m p t t o 
draw and i n p u r s u i n g t h e r e t u r n o r c a n c e l l a t i o n o f 
h i s l e t t e r o f c r e d i t . " 

B a s e d on t h e above a l l e g a t i o n s , Maddox s o u g h t an award o f 

$19,605.37, " p l u s i n t e r e s t and c o s t s , p l u s any a d d i t i o n a l 

a t t o r n e y f e e s i n c u r r e d i n t h e p u r s u i t o f t h [ e A l a b a m a ] 

a c t i o n . " 

Ocean R e e f moved t o d i s m i s s t h e amended c o m p l a i n t f i l e d 

by Maddox i n t h e Alabama a c t i o n , a s s e r t i n g , among o t h e r 
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t h i n g s , t h a t Maddox's r e q u e s t f o r a t t o r n e y f e e s and c o s t s was 

b a r r e d by t h e d o c t r i n e o f r e s j u d i c a t a . A f t e r a h e a r i n g , t h e 

Alabama t r i a l c o u r t d e n i e d Ocean R e e f ' s m o t i o n t o d i s m i s s . 

A f t e r t h e Alabama t r i a l c o u r t d e n i e d Ocean R e e f ' s " m o t i o n t o 

r e c o n s i d e r , " Ocean R e e f p e t i t i o n e d t h i s c o u r t f o r mandamus 

r e l i e f . On A u g u s t 26, 2011, t h i s c o u r t o r d e r e d t h e t r i a l 

c o u r t t o s t a y i t s p r o c e e d i n g s p e n d i n g r e s o l u t i o n o f t h e 

p e t i t i o n f o r a w r i t o f mandamus. 

A n a l y s i s 

B e f o r e p r o c e e d i n g t o a d i s c u s s i o n o f t h e m e r i t s , we must 

f i r s t a d d r e s s Maddox's c o n t e n t i o n t h a t we c a n n o t c o n s i d e r t h e 

p e t i t i o n f o r a w r i t o f mandamus. Maddox a r g u e s t h a t t h e 

d e n i a l o f a m o t i o n t o d i s m i s s o r a m o t i o n f o r a summary 

j u d g m e n t g e n e r a l l y i s n o t r e v i e w a b l e by a p e t i t i o n f o r w r i t o f 

mandamus, c i t i n g Ex p a r t e L i b e r t y N a t i o n a l L i f e I n s u r a n c e  

Co., 825 So. 2d 758 ( A l a . 2 0 0 2 ) . As e x p l a i n e d i n t h a t c a s e , 

t h e d e n i a l o f a m o t i o n t o d i s m i s s g e n e r a l l y i s n o t r e v i e w a b l e 

by way o f a p e t i t i o n f o r a w r i t o f mandamus b e c a u s e any e r r o r 

i n d e n y i n g a m o t i o n t o d i s m i s s o r d i n a r i l y can be a d e q u a t e l y 

r e m e d i e d by a p p e a l . 825 So. 2d a t 7 61-62. I n Ex p a r t e  

S o u t h l a n d Bank, 514 So. 2d 954, 955 ( A l a . 1 9 8 7 ) , o u r supreme 
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c o u r t h e l d t h a t a p e t i t i o n f o r a w r i t o f mandamus c o u l d n o t be 

u s e d t o r e v i e w an o r d e r d e n y i n g a m o t i o n t o d i s m i s s t h a t was 

b a s e d on t h e d o c t r i n e o f r e s j u d i c a t a b e c a u s e t h e movant c o u l d 

o b t a i n a d e q u a t e r e l i e f by way o f a p p e a l . See a l s o Ex p a r t e 

S t o n e , 502 So. 2d 683, 686 ( A l a . 1986) ( d e n y i n g a p e t i t i o n f o r 

a w r i t o f mandamus t o r e v i e w o r d e r d e n y i n g m o t i o n t o d i s m i s s 

on g r o u n d s t h a t i s s u e i n c o m p l a i n t had a l r e a d y been 

a d j u d i c a t e d and d i d n o t p r e s e n t j u s t i c i a b l e c o n t r o v e r s y ) . 

However, s u b s e q u e n t c a s e s f r o m o u r supreme c o u r t have r e v i e w e d 

o r d e r s d e n y i n g a m o t i o n t o d i s m i s s b a s e d on t h e d o c t r i n e o f 

r e s j u d i c a t a t h r o u g h a p e t i t i o n f o r w r i t o f mandamus. See Ex  

p a r t e J e f f e r s o n C o u n t y , 656 So. 2d 382 ( A l a . 1 9 9 5 ) ; and Ex 

p a r t e S e a r s , Roebuck & Co., 895 So. 2d 265 ( A l a . 2 0 0 4 ) . When 

i t l a s t a d d r e s s e d t h e s u b j e c t , o u r supreme c o u r t d e c l a r e d t h a t 

"a p e t i t i o n f o r a w r i t o f mandamus i s an a p p r o p r i a t e method by 

w h i c h t o se e k t h i s C o u r t ' s r e v i e w o f t h e d e n i a l o f a m o t i o n t o 

d i s m i s s p r e d i c a t e d on t h e d o c t r i n e o f r e s j u d i c a t a . " Ex p a r t e  

LCS I n c . , 12 So. 3d 55, 56 ( A l a . 2 0 0 8 ) . 

T h i s c o u r t i s bound by t h e d e c i s i o n s o f o u r supreme 

c o u r t , and, i n c a s e o f any do u b t as t o w h i c h d e c i s i o n t o 

f o l l o w , t h e l a t e s t p r o n o u n c e m e n t c o n t r o l s . A t l a n t i c Am. L i f e 
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I n s . Co. v. H a m i l t o n , 48 A l a . App. 169, 171, 263 So. 2d 146, 

148 ( C i v . App. 1 9 7 2 ) . M o r e o v e r , we n o t e t h a t o u r supreme 

c o u r t has c o n s i s t e n t l y r e c o g n i z e d c e r t a i n n a r r o w e x c e p t i o n s t o 

t h e g e n e r a l p r o h i b i t i o n a g a i n s t r e v i e w i n g t h e d e n i a l o f a 

m o t i o n t o d i s m i s s by way o f a p e t i t i o n f o r a w r i t o f mandamus. 

See Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 825 So. 2d a t 861. 

The supreme c o u r t a l s o has c o n s i d e r e d p e t i t i o n s f o r a w r i t o f 

mandamus t o r e v i e w o r d e r s d e n y i n g m o t i o n s t o d i s m i s s b a s e d on 

t h e c o m p u l s o r y - c o u n t e r c l a i m r u l e , see Ex p a r t e C i n c i n n a t i I n s .  

Co., 80 6 So. 2d 376 ( A l a . 2 0 0 1 ) , and on A l a . Code 1 975, § 6-5¬

440, t h e a b a t ement s t a t u t e , see Ex p a r t e J . E . E s t e s Wood Co., 

42 So. 3d 104 ( A l a . 2 0 1 0 ) , b o t h o f w h i c h a r e i n t e n d e d t o a v o i d 

m u l t i p l i c i t y o f l i t i g a t i o n . S i m i l a r l y , t h e d o c t r i n e o f r e s 

j u d i c a t a i s d e s i g n e d t o a v o i d r e p e t i t i v e l i t i g a t i o n b e t ween 

t h e same p a r t i e s . See W i l l i a m s v. Moore, 36 So. 3d 533, 541 

( A l a . C i v . App. 2008) ( c i t i n g Whisman v. Alabama Power Co., 

512 So. 2d 78, 81 ( A l a . 1 9 8 7 ) ) . One b e n e f i t o f t h e d o c t r i n e 

o f r e s j u d i c a t a i s t h a t i t p r e v e n t s a d e f e n d a n t f r o m b e i n g 

s u b j e c t t o r e p e a t e d l i t i g a t i o n o v e r t h e same s u b j e c t m a t t e r . 

I d . That b e n e f i t w o u l d , i n l a r g e p a r t , be l o s t i f t h e 

d e f e n d a n t c o u l d s e e k r e v i e w o f an o r d e r d e n y i n g a m o t i o n t o 
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d i s m i s s b a s e d on t h e d o c t r i n e o n l y by way o f an a p p e a l a f t e r 

t h e e n t r y o f a f i n a l j u d g m e n t . I f s u c h a m o t i o n has been 

e r r o n e o u s l y d e n i e d , an a p p e a l w o u l d n o t be an a d e q u a t e remedy 

b e c a u s e , by t h e t i m e t h e d e f e n d a n t c o u l d a p p e a l , t h e d e f e n d a n t 

w o u l d have a l r e a d y i n c u r r e d t h e t i m e and e x p e n s e o f 

l i t i g a t i o n , w h i c h a r e s p e c i f i c a l l y i n t e n d e d t o be a v o i d e d by 

a p p l i c a t i o n o f t h e d o c t r i n e . Hence, we r e j e c t Maddox's 

argument t h a t t h i s c o u r t c a n n o t r e v i e w an o r d e r d e n y i n g a 

m o t i o n t o d i s m i s s b a s e d on t h e d o c t r i n e o f r e s j u d i c a t a by way 

o f a p e t i t i o n f o r a w r i t o f mandamus. 

Maddox a l s o p r e s e n t s t h e i s s u e 

" [ w ] h e t h e r mandamus r e v i e w o f t h e t r i a l c o u r t ' s 
d e n i a l o f a m o t i o n t o d i s m i s s b a s e d upon t h e 
d o c t r i n e o f r e s j u d i c a t a i s a p p r o p r i a t e where t h e r e 
i s a p e n d i n g m o t i o n f o r [a] summary judgment i n t h e 
t r i a l c o u r t and where t h e m o t i o n t o d i s m i s s was 
f i l e d by a d e f e n d a n t t h a t has shown a p r o p e n s i t y t o 
d e l a y p r o c e e d i n g s . " 

As t o t h e f i r s t p o i n t , t h e m a t e r i a l s s u b m i t t e d t o t h i s c o u r t 

i n d i c a t e t h a t Ocean R e e f f i l e d i t s p e t i t i o n f o r a w r i t o f 

mandamus on J u l y 7, 2011. A t t h a t t i m e , Maddox had n o t f i l e d 

a m o t i o n f o r a summary judgment i n t h e Alabama a c t i o n , so a 

m o t i o n f o r a summary judgment was n o t t h e n p e n d i n g b e f o r e t h e 

A labama t r i a l c o u r t . M o r e o v e r , we know o f no p r o c e d u r a l r u l e 
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o r c a s e l a w , and Maddox has n o t c i t e d any, t h a t p r e v e n t s a 

p a r t y f r o m f i l i n g a p e t i t i o n f o r a w r i t o f mandamus r e l a t i n g 

t o a r u l i n g on a m o t i o n t o d i s m i s s s o l e l y b e c a u s e t h e o p p o s i n g 

p a r t y has f i l e d an o f f e n s i v e m o t i o n f o r a summary judgment on 

t h e m e r i t s . 

As t o t h e s e c o n d p o i n t , we n o t e t h a t o u r a p p e l l a t e r u l e s 

o f p r o c e d u r e r e q u i r e t h a t a p e t i t i o n f o r a w r i t o f mandamus be 

f i l e d " w i t h i n a r e a s o n a b l e t i m e . " R u l e 2 1 ( a ) ( 3 ) , A l a . R. App. 

P. Maddox does n o t a r g u e t h a t Ocean R e e f , w h i c h f i l e d i t s 

p e t i t i o n 41 days a f t e r t h e Alabama t r i a l c o u r t e n t e r e d t h e 

o r d e r d e n y i n g Ocean R e e f ' s m o t i o n t o d i s m i s s , f i l e d t h e 

p e t i t i o n o u t s i d e a r e a s o n a b l e t i m e , w h i c h i s t h e o n l y d e l a y 

t h a t w i l l r e s u l t i n t h e d i s m i s s a l o f a p e t i t i o n f o r a w r i t o f 

mandamus. F u r t h e r m o r e , t o t h e e x t e n t t h a t Maddox i m p l i e s t h a t 

Ocean R e e f may be a b u s i n g t h e l i t i g a t i o n p r o c e s s by f i l i n g t h e 

p e t i t i o n f o r a w r i t o f mandamus, see Ex p a r t e S p e a r s , 621 So. 

2d 1255, 1261 ( A l a . 1993) (Maddox, J . , d i s s e n t i n g ) ( n o t i n g 

t h a t t h e supreme c o u r t s h o u l d g u a r d a g a i n s t c r i m i n a l 

d e f e n d a n t s f i l i n g f r i v o l o u s p e t i t i o n s f o r a w r i t o f mandamus 

b a s e d on t h e D o u b l e J e o p a r d y C l a u s e i n o r d e r t o d e l a y t r i a l s ) , 

we r e j e c t t h a t c o n t e n t i o n . Upon p r e l i m i n a r y r e v i e w o f t h i s 

11 



2100942 

m a t t e r , t h i s c o u r t , on A u g u s t 26, 2011, g r a n t e d a m o t i o n t o 

s t a y t h e Alabama t r i a l c o u r t ' s p r o c e e d i n g s b e c a u s e t h e 

p e t i t i o n a p p e a r e d t o have s u b s t a n t i a l m e r i t . A f t e r r e v i e w i n g 

a l l t h e m a t e r i a l s s u b m i t t e d by t h e p a r t i e s , and a f t e r 

t h o r o u g h l y c o n s i d e r i n g t h e a r g u m e n t s a d v a n c e d on b o t h s i d e s , 

t h i s c o u r t , f o r t h e r e a s o n s s t a t e d b e l o w , r e m a i n s c o n v i n c e d 

t h a t i t a c t e d c o r r e c t l y and t h a t Ocean R e e f d i d n o t f i l e t h e 

p e t i t i o n f o r a w r i t o f mandamus s o l e l y f o r d i l a t o r y p u r p o s e s . 

T u r n i n g t o t h e s u b s t a n c e o f t h e p e t i t i o n , we n o t e t h a t 

t h e g e n e r a l e l e m e n t s o f t h e d o c t r i n e o f r e s j u d i c a t a a r e : 

"(1) a p r i o r judgment on t h e m e r i t s ; (2) r e n d e r e d by 
a c o u r t o f c o m p e t e n t j u r i s d i c t i o n ; (3) s u b s t a n t i a l l y 
t h e same p a r t i e s i n v o l v e d i n t h e p r i o r c a s e a r e 
i n v o l v e d i n t h e c u r r e n t c a s e ; and (4) t h e same c a u s e 
o f a c t i o n p r e s e n t e d i n b o t h s u i t s . " 

Ex p a r t e J e f f e r s o n C o u n t y , 656 So. 2d a t 384-85. The p a r t i e s 

do n o t d i s p u t e t h a t Maddox o b t a i n e d a judgment on t h e m e r i t s 

o f Maddox's c l a i m f o r a t t o r n e y ' s f e e s by a c o u r t o f c o m p e t e n t 

j u r i s d i c t i o n i n a p r i o r a c t i o n i n v o l v i n g t h e same p a r t i e s . 

They d i f f e r , h owever, as t o w h e t h e r t h e f o u r t h e l e m e n t o f t h e 

d o c t r i n e has been e s t a b l i s h e d . Maddox m a i n t a i n s t h a t , i n t h e 

Alabama a c t i o n , he i s s e e k i n g d i f f e r e n t a t t o r n e y ' s f e e s f r o m 

t h o s e awarded i n t h e F l o r i d a a c t i o n and t h a t t h o s e f e e s a r o s e 
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s o l e l y f r o m Ocean R e e f ' s " f r a u d u l e n t " a t t e m p t t o draw on t h e 

l e t t e r o f c r e d i t , a wrong s e p a r a t e f r o m i t s b r e a c h o f t h e 

d e l i v e r y and n o t i c e d e a d l i n e s t h a t were a t i s s u e i n t h e 

F l o r i d a a c t i o n . Ocean R e e f , on t h e o t h e r hand, m a i n t a i n s t h a t 

Maddox, h a v i n g p r e v a i l e d i n t h e F l o r i d a a c t i o n on h i s c l a i m 

t h a t Ocean R e e f b r e a c h e d t h e p u r c h a s e a g r e e m e n t , was e n t i t l e d 

t o r e c o v e r a l l a t t o r n e y ' s f e e s a s s o c i a t e d w i t h t h e e n f o r c e m e n t 

o f t h e p u r c h a s e a g r e e m e n t , i n c l u d i n g t h e a t t o r n e y ' s f e e s 

i n c u r r e d t o p r e v e n t Ocean R e e f f r o m d r a w i n g on t h e l e t t e r o f 

c r e d i t . 

As Ocean R e e f c o r r e c t l y p o i n t s o u t , i n h i s amended 

c o m p l a i n t , Maddox p r e m i s e d h i s r i g h t t o a t t o r n e y ' s f e e s i n t h e 

A labama a c t i o n s o l e l y on t h e p u r c h a s e agreement between t h e 

p a r t i e s . T h a t p r o v i s i o n s t a t e s , i n f u l l : 

"(D) C o s t s and A t t o r n e y ' s F e e s . I n t h e e v e n t o f 
a d i s p u t e u n d e r t h i s a g r e e m e n t , t h e p r e v a i l i n g p a r t y 
s h a l l be e n t i t l e d t o r e c o v e r i t s c o s t s o f  
e n f o r c e m e n t , i n c l u d i n g r e a s o n a b l e a t t o r n e y ' s f e e s . " 

The p l a i n l a n g u a g e o f t h e p r o v i s i o n s t a t e s t h a t a p a r t y t o t h e 

a greement can r e c o v e r a t t o r n e y ' s f e e s f r o m t h e o t h e r p a r t y 

o n l y i f t h e t h o s e f e e s were i n c u r r e d i n o r d e r t o e n f o r c e t h e 

t e r m s o f t h e a g r e e m e n t . Hence, d e s p i t e h i s s t r e n u o u s argument 

t o t h e c o n t r a r y , Maddox c a n n o t e s c a p e t h e f a c t t h a t h i s c l a i m 
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f o r a t t o r n e y ' s f e e s i n t h e Alabama a c t i o n , r e g a r d l e s s o f how 

c h a r a c t e r i z e d , stems f r o m t h e u n d e r l y i n g b r e a c h o f t h e 

p u r c h a s e agreement by Ocean R e e f . O t h e r w i s e , he w o u l d have no 

c l a i m f o r a t t o r n e y ' s f e e s a t a l l . See Romar Dev. Co. v. G u l f  

V i e w Mgmt. C o r p . , 644 So. 2d 262 ( A l a . 1994) ( h o l d i n g t h a t , i n 

t h e a b s e n c e o f a c o n t r a c t u a l p r o v i s i o n , p a r t y was n o t e n t i t l e d 

t o a t t o r n e y ' s f e e s i n a c t i o n s e e k i n g d e c l a r a t o r y and 

i n j u n c t i v e r e l i e f ) . 

I n t h e F l o r i d a a c t i o n , Maddox r e c o v e r e d a t t o r n e y ' s f e e s 

upon p r e v a i l i n g on h i s t h e o r y t h a t Ocean R e e f had v i o l a t e d t h e 

n o t i c e and d e l i v e r y d e a d l i n e s c o n t a i n e d i n t h e p u r c h a s e 

a g r e e m e n t . I n t h e Alabama a c t i o n , Maddox can r e c o v e r 

a t t o r n e y ' s f e e s o n l y by p r o v i n g t h e same t h e o r y . Maddox has 

a l w a y s c l a i m e d t h a t t h e a t t e m p t e d draw on t h e l e t t e r o f c r e d i t 

was " w r o n g f u l " o r " f r a u d u l e n t " s o l e l y b e c a u s e Ocean R e e f had 

v i o l a t e d t h e p u r c h a s e agreement and t h e r e b y l o s t i t s r i g h t t o 

payment. 

" I f a c l a i m , w h i c h a r i s e s o u t o f a s i n g l e w r o n g f u l 
a c t o r d i s p u t e , i s b r o u g h t t o a f i n a l c o n c l u s i o n on 
t h e m e r i t s , t h e n a l l o t h e r c l a i m s a r i s i n g o u t o f 
t h a t same w r o n g f u l a c t o r d i s p u t e a r e b a r r e d , even 
i f t h o s e c l a i m s a r e b a s e d on d i f f e r e n t l e g a l 
t h e o r i e s o r s e e k a d i f f e r e n t f o r m o f damages, u n l e s s 
t h e e v i d e n c e n e c e s s a r y t o e s t a b l i s h t h e e l e m e n t s o f 
t h e a l t e r n a t i v e t h e o r i e s v a r i e s m a t e r i a l l y f r o m t h e 
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e v i d e n c e n e c e s s a r y f o r a r e c o v e r y i n t h e f i r s t 
a c t i o n . " 

E q u i t y Res. Mgmt., I n c . v. V i n s o n , 723 So. 2d 634, 638 ( A l a . 

1 9 9 8 ) . Under t h e V i n s o n t e s t , Maddox has p r e s e n t e d t h e same 

c a u s e o f a c t i o n i n t h e Alabama a c t i o n as he p r e s e n t e d i n t h e 

F l o r i d a a c t i o n . He i s m e r e l y s e e k i n g a d d i t i o n a l , n o t 

d i f f e r e n t , r e l i e f i n t h e Alabama a c t i o n . 

Under Alabama l a w , once a p a r t y has o b t a i n e d a v a l i d 

j u dgment on t h e m e r i t s o f a c l a i m , t h a t c l a i m i s merged i n t o 

t h e f i n a l j udgment and t h e p a r t y i s " ' p r e v e n t e d f r o m 

r e l i t i g a t i n g any m a t t e r t h a t c o u l d have been l i t i g a t e d i n t h e 

p r i o r a c t i o n , r e g a r d l e s s o f w h e t h e r t h e m a t t e r was a c t u a l l y 

p r e s e n t e d . ' " Owen v. M i l l e r , 414 So. 2d 889, 890 ( A l a . 1981) 

( q u o t i n g " I s s u e P r e c l u s i o n i n A l a b a m a , " 32 A l a . L. Rev. 500, 

503-04 ( 1 9 8 1 ) ) . "Res j u d i c a t a , t h e r e f o r e , b a r s a p a r t y f r o m 

a s s e r t i n g i n a s u b s e q u e n t a c t i o n a c l a i m t h a t i t has a l r e a d y 

had an o p p o r t u n i t y t o l i t i g a t e i n a p r e v i o u s a c t i o n . " Lee L.  

Saad C o n s t r . Co. v. DPF A r c h i t e c t s , P.C., 851 So. 2d 507, 517 

( A l a . 2 0 0 2 ) . Maddox does n o t , and c a n n o t , d i s p u t e t h a t he had 

an o p p o r t u n i t y t o p r e s e n t h i s e n t i r e c l a i m f o r a t t o r n e y ' s f e e s 

i n t h e F l o r i d a a c t i o n . H a v i n g f a i l e d t o do s o , he i s now 
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b a r r e d by t h e d o c t r i n e o f r e s j u d i c a t a f r o m p u r s u i n g t h a t 

c l a i m i n t h e Alabama a c t i o n . 

"'"Mandamus i s a d r a s t i c and 
e x t r a o r d i n a r y w r i t , t o be i s s u e d o n l y where 
t h e r e i s (1) a c l e a r l e g a l r i g h t i n t h e 
p e t i t i o n e r t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 
(3) t h e l a c k o f a n o t h e r a d e q u a t e remedy; 
and (4) p r o p e r l y i n v o k e d j u r i s d i c t i o n o f 
t h e c o u r t . " Ex p a r t e I n t e g o n C o r p . , 672 
So. 2d 497, 499 ( A l a . 1 9 9 5 ) . 

"Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 888 So. 2d 
478, 480 ( A l a . 2 0 0 3 ) . " 

Ex p a r t e P r o g r e s s i v e S p e c i a l t y I n s . Co., 31 So. 3d 661, 663 

( A l a . 2 0 0 9 ) . B e c a u s e Ocean R e e f has shown a c l e a r l e g a l r i g h t 

t o t h e d i s m i s s a l o f t h e amended c o m p l a i n t s e e k i n g a t t o r n e y ' s 

f e e s f r o m Ocean R e e f on t h e b a s i s o f t h e d o c t r i n e o f r e s 

j u d i c a t a , and b e c a u s e i t has d e m o n s t r a t e d t h e o t h e r e l e m e n t s 

n e c e s s a r y f o r t h e i s s u a n c e o f a w r i t o f mandamus, we g r a n t 

Ocean R e e f ' s p e t i t i o n and d i r e c t t h e Alabama t r i a l c o u r t t o 

e n t e r an o r d e r d i s m i s s i n g Maddox's c o m p l a i n t a g a i n s t Ocean 

R e e f . 
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