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THOMAS, Judge. 

Robert K i l g o r e , J r . ("the f a t h e r " ) , a p p eals from a 

judgment of the Limestone C i r c u i t Court g r a n t i n g the 

c o u n t e r p e t i t i o n f o r a m o d i f i c a t i o n of c u s t o d y f i l e d by 
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K i m b e r l y P. K i l g o r e ("the mother") and awarding the mother 

s o l e p h y s i c a l c u s t o d y of the p a r t i e s ' daughter ("the c h i l d " ) . 

The p a r t i e s were d i v o r c e d i n November 2009. P u r s u a n t t o 

a s e t t l e m e n t agreement e n t e r e d i n t o by the p a r t i e s , the 

d i v o r c e judgment awarded the p a r t i e s j o i n t p h y s i c a l and l e g a l 

c u s t o d y of the c h i l d , w i t h the p a r t i e s a l t e r n a t i n g p h y s i c a l 

c u s t o d y weekly on a Wednesday t o Wednesday s c h e d u l e . On June 

27, 2010, the f a t h e r f i l e d a motion f o r contempt and a 

p e t i t i o n f o r a m o d i f i c a t i o n of c u s t o d y s e e k i n g s o l e p h y s i c a l 

c u s t o d y of the c h i l d and a l l e g i n g t h a t the mother had been 

e n t e r t a i n i n g o v e r n i g h t v i s i t o r s of the o p p o s i t e sex t h a t she 

had met on the I n t e r n e t . The f a t h e r f i l e d a motion f o r 

pendente l i t e c u s t o d y of the c h i l d on September 27, 2010, 

which the t r i a l c o u r t g r a n t e d on October 29, 2010. 1 

On November 2, 2010, the mother answered the f a t h e r ' s 

p e t i t i o n f o r a m o d i f i c a t i o n of c u s t o d y and the motion f o r 

contempt and c o u n t e r p e t i t i o n e d f o r a m o d i f i c a t i o n of custody, 

s e e k i n g s o l e p h y s i c a l c u s t o d y of the c h i l d and c h i l d s u p p o r t . 

I n her c o u n t e r p e t i t i o n , the mother a l l e g e d t h a t she had become 

1The mother f a i l e d t o answer the f a t h e r ' s motion f o r 
pendente l i t e c u s t o d y of the c h i l d or t o appear a t the 
pendente l i t e h e a r i n g . 
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p r i m a r i l y r e s p o n s i b l e f o r the c h i l d ' s care because, she s a i d , 

the f a t h e r ' s work sc h e d u l e r e q u i r e d him t o d e l i v e r the c h i l d 

t o her house s e v e r a l mornings per week d u r i n g h i s c u s t o d i a l 

p e r i o d s , which, she a s s e r t e d , was i n t e r f e r i n g w i t h the c h i l d ' s 

" e m o t i o n a l w e l l b e i n g and her a b i l i t y t o b e n e f i t from s c h o o l . " 

A d d i t i o n a l l y , t h a t same day, the mother f i l e d a motion t o s e t 

a s i d e the pendente l i t e c u s t o d y award of the c h i l d t o the 

f a t h e r , because, she s a i d , she had not been s e r v e d w i t h n o t i c e 

of the pendente l i t e h e a r i n g . The t r i a l c o u r t i n i t i a l l y 

d e n i e d the mother's motion t o s e t a s i d e the pendente l i t e 

c u s t o d y award on November 8, 2010; however, on December 1, 

2010, a f t e r c o n d u c t i n g a h e a r i n g on the mother's motion t o s e t 

a s i d e the pendente l i t e c u s t o d y o r d e r , the t r i a l c o u r t s e t 

a s i d e t h a t o r d e r . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g r e g a r d i n g 

the p a r t i e s ' p e t i t i o n s f o r m o d i f i c a t i o n of custody and the 

f a t h e r ' s motion f o r contempt. The mother t e s t i f i e d t h a t the 

f a t h e r l i v e d i n Ardmore, Tennessee, i n a home about two-and-a-

h a l f t o t h r e e m i l e s from her r e s i d e n c e and t h a t , d u r i n g h i s 

c u s t o d i a l p e r i o d s , he had been d e l i v e r i n g the c h i l d t o her 

home around 4 a.m. two t o t h r e e days per week s i n c e the 
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d i v o r c e i n November 2009. The mother f u r t h e r t e s t i f i e d t h a t 

the f a t h e r had stopped d e l i v e r i n g the c h i l d t o her home i n the 

e a r l y morning hours s i n c e he had had h i s b r o t h e r and 

s u b s e q u e n t l y h i s mother ("the p a t e r n a l grandmother") move i n t o 

h i s r e s i d e n c e t o a s s i s t w i t h the c h i l d d u r i n g h i s weekly 

c u s t o d i a l p e r i o d s . The mother t e s t i f i e d t h a t she d i d not care 

f o r the p a t e r n a l grandmother because, she s a i d , she had 

w i t n e s s e d the p a t e r n a l grandmother "scream" a t her o t h e r 

g r a n d c h i l d and t h a t the f a t h e r had s t a t e d t o her d u r i n g the 

p a r t i e s ' m a r r i a g e t h a t the p a t e r n a l grandmother took p i l l s . 

She f u r t h e r t e s t i f i e d t h a t she d i d not want the c h i l d around 

the p a t e r n a l grandmother, but she d i d not s t a t e any s p e c i f i c 

r eason why the p a t e r n a l grandmother would not be an adequate 

c a r e t a k e r f o r the c h i l d . 

The mother t e s t i f i e d t h a t she had not had o v e r n i g h t 

v i s i t o r s d u r i n g the time the c h i l d was i n her cu s t o d y . She 

f u r t h e r t e s t i f i e d t h a t S t a c y Cooper, her c u r r e n t b o y f r i e n d , 

had a good r e l a t i o n s h i p w i t h the c h i l d . Cooper t e s t i f i e d t h a t 

the he had never s t a y e d o v e r n i g h t a t the mother's house when 

the c h i l d was p r e s e n t and t h a t the c h i l d and the mother had 

never s t a y e d o v e r n i g h t a t h i s r e s i d e n c e . Tony C u l b e r s o n , a 
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p r i v a t e i n v e s t i g a t o r , t e s t i f i e d t h a t the f a t h e r had h i r e d him 

and t h a t , d u r i n g h i s six-month i n v e s t i g a t i o n , he had not 

w i t n e s s e d any o v e r n i g h t v i s i t o r s a t the mother's r e s i d e n c e . 

The f a t h e r t e s t i f i e d t h a t he had been employed a t a p l a n t 

i n Decatur f o r 10 or 11 years and t h a t he worked 40 hours p e r 

week and r o u g h l y 60 or 70 hours per week d u r i n g "shutdowns," 

which, he s a i d , o c c u r about 4 weeks per y e a r . He t e s t i f i e d 

t h a t , d u r i n g h i s c u s t o d i a l p e r i o d s , he had d e l i v e r e d the c h i l d 

t o the mother's house two t o t h r e e days per week i n the e a r l y 

morning hours b e f o r e h a v i n g h i s b r o t h e r and then the p a t e r n a l 

grandmother move i n t o h i s r e s i d e n c e t o a s s i s t him i n c a r i n g 

f o r the c h i l d . The f a t h e r t e s t i f i e d t h a t the one-week j o i n t -

p h y s i c a l - c u s t o d y arrangement g e n e r a l l y works but t h a t 

" [b]ecause o f h o l i d a y s and o t h e r i s s u e s , [ t h e p a r t i e s ] have t o 

work around t h i n g s t o make i t work f o r b o t h [ p a r t i e s ] . " 

The p a t e r n a l grandmother t e s t i f i e d t h a t she had a good 

r e l a t i o n s h i p w i t h the c h i l d , a l t h o u g h , she s a i d , she had j u s t 

become " c l o s e " w i t h the c h i l d i n the time s i n c e she had moved 

i n t o the f a t h e r ' s home. She t e s t i f i e d t h a t the c h i l d i s "a 

l i t t l e q u i e t " a f t e r r e t u r n i n g t o the f a t h e r ' s home a f t e r an 

exchange o f c u s t o d y . 
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The o n l y a d d i t i o n a l w i t n e s s t o t e s t i f y was J a q u a t a 

Thompson, the c h i l d ' s p r e s c h o o l t e a c h e r . She t e s t i f i e d t h a t 

she knew the mother and the f a t h e r and t h a t she had had e q u a l 

c o n t a c t w i t h the p a r t i e s . 

On May 25, 2011, the t r i a l c o u r t e n t e r e d a judgment 

f i n d i n g t h a t a change i n c i r c u m s t a n c e s had o c c u r r e d , awarding 

the mother s o l e p h y s i c a l c ustody o f the c h i l d , awarding the 

f a t h e r v i s i t a t i o n , and denying the f a t h e r ' s motion f o r 

contempt. I n i t s judgment, the t r i a l c o u r t awarded the mother 

monthly c h i l d s u p p o r t i n the amount o f $597. 

The mother f i l e d a postjudgment motion s t y l e d as a 

"Motion t o R e c o n s i d e r C h i l d S u p p o r t " on June 22, 2011. On 

June 27, 2011, the f a t h e r f i l e d a motion a s k i n g the t r i a l 

c o u r t t o a l t e r , amend, or v a c a t e i t s judgment. I n response t o 

the f a t h e r ' s postjudgment motion, the mother f i l e d a motion t o 

d i s m i s s the motion as u n t i m e l y . The f a t h e r ' s postjudgment 

motion was u n t i m e l y because h i s motion was f i l e d more than 30 

days from the e n t r y of the f i n a l judgment. See Rule 5 9 ( e ) , 

A l a . R. C i v . P. Subsequently, the f a t h e r f i l e d a t i m e l y 

n o t i c e of appea l t o t h i s c o u r t on J u l y 6, 2011. The mother's 

postjudgment motion was d e n i e d by o p e r a t i o n of law on 
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September 20, 2011, see Rule 59.1, A l a . R. C i v . P., and the 

f a t h e r ' s n o t i c e of a p p e a l , which had been h e l d i n abeyance 

pending a r u l i n g on the mother's postjudgment motion, became 

e f f e c t i v e on t h a t d a t e . See Rule 4 ( a ) ( 5 ) , A l a . R. App. P.2 

We r e v i e w the f a t h e r ' s c l a i m t h a t the t r i a l c o u r t e r r e d 

i n f i n d i n g a change i n c i r c u m s t a n c e s and m o d i f y i n g c u s t o d y of 

the c h i l d a f t e r h e a r i n g ore tenus t e s t i m o n y under the 

f o l l o w i n g s t a n d a r d of r e v i e w . "'[W]hen a t r i a l c o u r t hears 

ore tenus t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 

presumed c o r r e c t and i t s judgment based on those f i n d i n g s w i l l 

not be r e v e r s e d u n l e s s the judgment i s p a l p a b l y erroneous or 

m a n i f e s t l y u n j u s t . ' " F a d a l l a v. F a d a l l a , 929 So. 2d 429, 433 

( A l a . 2005) ( q u o t i n g P h i l p o t v. S t a t e , 843 So. 2d 122, 125 

( A l a . 2 002)). " T h i s presumption i s based on the t r i a l c o u r t ' s 

unique p o s i t i o n t o d i r e c t l y observe the w i t n e s s e s and t o 

2The r e c o r d i n d i c a t e s t h a t on J u l y 8, 2011, the t r i a l 
c o u r t s e t a h e a r i n g r e g a r d i n g the mother's postjudgment motion 
f o r J u l y 22, 2011. However, the r e c o r d does not c o n t a i n any 
o r d e r r u l i n g on the postjudgment m o t i o n ; t h u s , we conclude 
t h a t the t r i a l c o u r t f a i l e d t o r u l e on t h a t motion and t h a t i t 
was d e n i e d by o p e r a t i o n of law. The r e c o r d i n d i c a t e s t h a t the 
f a t h e r f i l e d an "amended n o t i c e of a p p e a l " on J u l y 28, 2011. 
That n o t i c e of a p p e a l was merely d u p l i c a t i v e because the 
f a t h e r ' s J u l y 6, 2011, n o t i c e of a p p e a l , which was t i m e l y , was 
h e l d i n abeyance under Rule 4 ( a ) ( 5 ) . 
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a s s e s s t h e i r demeanor and c r e d i b i l i t y . " Ex p a r t e Fann, 810 So. 

2d 631, 633 ( A l a . 2001). 

"'"[T]he t r i a l c o u r t i s i n the b e t t e r p o s i t i o n 
t o c o n s i d e r a l l of the e v i d e n c e , as w e l l as the many 
i n f e r e n c e s t h a t may be drawn from t h a t e v i d e n c e , and 
to d e c i d e the i s s u e of cu s t o d y . " ' Ex p a r t e P a t r o n a s , 
693 So. 2d 473, 475 ( A l a . 1997) ( q u o t i n g Ex p a r t e  
Bryowsky, 676 So. 2d [1322] a t 1326 [ ( A l a . 1 9 9 6 ) ] ) . 
'Thus, a p p e l l a t e r e v i e w of a judgment m o d i f y i n g 
c u s t o d y when the evi d e n c e was p r e s e n t e d ore tenus i s 
l i m i t e d t o d e t e r m i n i n g whether t h e r e was s u f f i c i e n t  
e v i d e n c e t o support the t r i a l c o u r t ' s judgment.' 
Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 
2007) ( c i t i n g Ex p a r t e P a t r o n a s ) ( e m p h a s i s added). 
Under the ore tenus r u l e , where the c o n c l u s i o n of 
the t r i a l c o u r t i s so opposed t o the weight of the 
evid e n c e t h a t the v a r i a b l e f a c t o r s of a w i t n e s s ' s 
demeanor and c r e d i b i l i t y and the i n f e r e n c e s t h a t can 
be drawn from the e v i d e n c e , even a f t e r c o n s i d e r i n g 
those f a c t o r s , ' " ' c o u l d not r e a s o n a b l y s u b s t a n t i a t e  
i t , then the c o n c l u s i o n i s c l e a r l y erroneous and 
must be r e v e r s e d . ' " ' Cheek, 1 So. 3d a t 1029 
(q u o t i n g B.J.N. v. P.D., 742 So. 2d 1270, 1274 ( A l a . 
C i v . App. 1999), q u o t i n g i n t u r n Jacoby v. B e l l , 370 
So. 2d 278, 280 ( A l a . 1979) (emphasis ad d e d ) ) . " 

Ex p a r t e B l a c k s t o c k , 47 So. 3d 801, 805-06 ( A l a . 2009). 

On a p p e a l , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d 

i n d e t e r m i n i n g t h a t t h e r e had been a m a t e r i a l change i n 

c i r c u m s t a n c e s a f f e c t i n g the b e s t i n t e r e s t s of the c h i l d s i n c e 

the time of the d i v o r c e such t h a t i t was i n the c h i l d ' s b e s t 

i n t e r e s t t o award the mother s o l e p h y s i c a l c u s t o d y because, he 

says, the mother f a i l e d t o p r e s e n t e v i d e n c e i n d i c a t i n g a 
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m a t e r i a l change i n c i r c u m s t a n c e s . In essence, the f a t h e r 

c h a l l e n g e s the s u f f i c i e n c y of the e v i d e n c e . 

I t i s w e l l s e t t l e d t h a t 

"[w]here, as i n the p r e s e n t case, t h e r e i s a 
p r i o r judgment awarding j o i n t p h y s i c a l c u s t o d y , 
'"the b e s t i n t e r e s t s of the c h i l d " ' s t a n d a r d a p p l i e s 
i n any subsequent c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g . 
Ex p a r t e Johnson, 673 So. 2d 410, 413 ( A l a . 1994) 
( q u o t i n g Ex p a r t e Couch, 521 So. 2d 987, 989 ( A l a . 
1988)). To j u s t i f y a m o d i f i c a t i o n of a p r e e x i s t i n g 
judgment awarding custody, the p e t i t i o n e r must 
demonstrate t h a t t h e r e has been a m a t e r i a l change of 
c i r c u m s t a n c e s s i n c e t h a t judgment was e n t e r e d and 
t h a t ' " i t [ i s ] i n the [ c h i l d ' s ] b e s t i n t e r e s t s t h a t 
the [judgment] be m o d i f i e d " ' i n the manner 
r e q u e s t e d . Nave v. Nave, 942 So. 2d 372, 376 ( A l a . 
C i v . App. 2005) ( q u o t i n g Means v. Means, 512 So. 2d 
1386, 1388 ( A l a . C i v . App. 198 7 ) ) . " 

Ex p a r t e B l a c k s t o c k , 47 So. 3d a t 804-05. 

In the p r e s e n t case, the t r i a l c o u r t determined t h a t 

t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s . 

S p e c i f i c a l l y , the judgment s t a t e s , i n p e r t i n e n t p a r t : 

"The c h i l d i s now s i x years of age and i s 
e x p e r i e n c i n g some d i f f i c u l t i e s w i t h r e g a r d t o the 
s h a r e d c u s t o d y whereby the p a r t i e s exchange the 
c h i l d week t o week t o a c c o m p l i s h the Orders h e r e i n . 

"  

" I t i s ORDERED by the Court t h a t the b e s t i n t e r e s t s 
of the p a r t i e s ' minor c h i l d i s hereby d e t e r m i n e d t o 
be j o i n t l e g a l c u s t o d y awarded t o the p a r t i e s 
h e r e t o , and s o l e p h y s i c a l c u s t o d y of s a i d minor 
c h i l d i s awarded t o the [mother]." 
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Our r e v i e w of the r e c o r d c o n v i n c e s us t h a t the f a t h e r ' s 

c o n t e n t i o n t h a t the mother f a i l e d t o e s t a b l i s h t h a t t h e r e had 

been a m a t e r i a l change i n c i r c u m s t a n c e s a f f e c t i n g the b e s t 

i n t e r e s t s of the c h i l d i s c o r r e c t . The o n l y e v i d e n c e 

p r e s e n t e d a t t r i a l t h a t s u p p o r t s the t r i a l c o u r t ' s f i n d i n g 

t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s because 

the c h i l d i s " e x p e r i e n c i n g d i f f i c u l t i e s " w i t h the j o i n t -

p h y s i c a l - c u s t o d y arrangement was the mother's and the p a t e r n a l 

grandmother's t e s t i m o n y t h a t the c h i l d was " q u i e t " a f t e r the 

weekly c u s t o d y exchanges. N e i t h e r the mother nor the p a t e r n a l 

grandmother t e s t i f i e d t h a t the c h i l d had any o t h e r i s s u e s 

r e g a r d i n g the p a r t i e s ' e x e r c i s i n g j o i n t p h y s i c a l custody, and 

n e i t h e r expounded on why the c h i l d ' s " q u i e t " demeanor was 

u n u s u a l . More s p e c i f i c a l l y , i n response t o q u e s t i o n i n g 

whether the weekly c u s t o d y exchanges were "hard" on the c h i l d , 

the mother t e s t i f i e d : 

" I t h i n k i t ' s h a r d on her. I t h i n k she e n j o y s b e i n g 
w i t h [the f a t h e r ] and b e i n g w i t h me, but I do t h i n k 
t h a t — I mean, i t would be h a r d on me. And she's 
s i x . And I mean, j u s t the workings of her l i t t l e 
b r a i n , I guess she j u s t doesn't u n d e r s t a n d the — 
you know, the why b e h i n d e v e r y t h i n g because she's 
s i x . 

"And so, she j u s t does. She j u s t , you know, knows 
t h a t me and daddy have t o share her and t h i s i s the 
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way t h i n g s a r e . But I do t h i n k , you know, i t j u s t 
t a k e s — I'm sure she has t o get r e a d j u s t e d t o [the 
f a t h e r ' s ] house the same way she g e t s r e a d j u s t e d t o 
my house. Whenever she comes from h i s house, you 
know, she's q u i e t , l i k e she had t e s t i f i e d e a r l i e r 
t o . That, you know, i f you ask, you know, what d i d 
you do a t [the f a t h e r ' s ] house she's j u s t k i n d of 
q u i e t and, you know, l i k e she doesn't want t o t a l k 
about i t . So I don't p r e s s h e r . " 

The mother's t e s t i m o n y i s s p e c u l a t i v e a t b e s t . F u r t h e r , 

the mere mention of b e h a v i o r such as b e i n g " q u i e t " a f t e r a 

c u s t o d y exchange and h a v i n g t o r e a d j u s t t o each p a r e n t ' s 

house, which are n a t u r a l o c c u r r e n c e s f o l l o w i n g a d i v o r c e , 

w i t h o u t more s p e c i f i c e x p l a n a t i o n does not i n d i c a t e t h a t the 

arrangement i s d i s r u p t i v e or t h a t the c h i l d i s " h a v i n g 

d i f f i c u l t i e s . " 

In Watters v. W a t t e r s , 918 So. 2d 913 ( A l a . C i v . App. 

2005), t h i s c o u r t r e v e r s e d a judgment of the t r i a l c o u r t by 

d e t e r m i n i n g t h a t the e v i d e n c e f a i l e d t o i n d i c a t e t h a t t h e r e 

had been a m a t e r i a l change i n c i r c u m s t a n c e s w a r r a n t i n g a 

change i n the p a r t i e s ' m u t u a l l y agreed upon j o i n t c u s t o d i a l 

arrangement. In W a t t e r s , the mother t e s t i f i e d t h a t she 

thought the week-to-week cus t o d y arrangement was d i s r u p t i v e t o 

the c h i l d and t h a t she had n o t i c e d b e h a v i o r a l problems i n the 

c h i l d s i n c e the d i v o r c e , but the mother f a i l e d t o s p e c i f i c a l l y 
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s t a t e what b e h a v i o r a l i s s u e s the c h i l d had been e x h i b i t i n g . 

I d . a t 915. 

L i k e the mother i n W a t t e r s , the mother i n t h i s case 

f a i l e d t o s p e c i f i c a l l y s t a t e any reason why the agreed-upon 

j o i n t - c u s t o d y agreement was d i s r u p t i v e and t e s t i f i e d o n l y 

g e n e r a l l y t h a t the j o i n t - p h y s i c a l - c u s t o d y arrangement was 

"hard on the c h i l d " and t h a t the c h i l d was " q u i e t " and had t o 

" r e a d j u s t " a f t e r the exchanges. Moreover, i n her 

c o u n t e r p e t i t i o n f o r a m o d i f i c a t i o n of cus t o d y , the mother 

a l l e g e d t h a t t h e r e had been a change i n c i r c u m s t a n c e s because 

the f a t h e r had been d e l i v e r i n g the c h i l d t o the mother's house 

i n the e a r l y morning hours, which, she contended, was 

i n t e r f e r i n g w i t h the c h i l d ' s " e m o t i o n a l w e l l b e i n g and her 

a b i l i t y t o b e n e f i t from s c h o o l . " However, the mother and the 

f a t h e r t e s t i f i e d t h a t the f a t h e r had ceased d e l i v e r i n g the 

c h i l d t o the mother's house months b e f o r e the h e a r i n g . 

A d d i t i o n a l l y , the r e c o r d i s d e v o i d of any e v i d e n c e i n d i c a t i n g 

t h a t the cu s t o d y exchanges were a f f e c t i n g the c h i l d ' s w e l l -

b e i n g . Thus, we conclude t h a t the mother f a i l e d t o meet her 

burden of p r o v i n g t h a t a change i n c i r c u m s t a n c e s a f f e c t i n g the 

c h i l d ' s b e s t i n t e r e s t s had o c c u r r e d s i n c e the time of the 
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d i v o r c e s u f f i c i e n t t o w a r r a n t a m o d i f i c a t i o n of c u s t o d y i n 

t h i s case. Means v. Means, 512 So. 2d 1386, 1388 ( A l a . C i v . 

App. 1987). 

In her a p p e l l a t e b r i e f , the mother contends t h a t t h i s 

c o u r t cannot r e v e r s e the judgment of the t r i a l c o u r t because, 

she says, the f a t h e r i n v i t e d any e r r o r by the t r i a l c o u r t i n 

m o d i f y i n g c u s t o d y by i n i t i a t i n g the p r o c e e d i n g s by f i l i n g a 

p e t i t i o n f o r a m o d i f i c a t i o n of c u s t o d y "conceding t h a t the 

j o i n t c ustody arrangement was not w o r k i n g . " T h i s argument i s 

w i t h o u t m e r i t . The f a t h e r ' s p e t i t i o n f o r a m o d i f i c a t i o n of 

c u s t o d y a l l e g e d t h a t , d u r i n g her c u s t o d i a l p e r i o d s , the mother 

had been e n t e r t a i n i n g o v e r n i g h t v i s i t o r s of the o p p o s i t e sex 

whom she had met on the I n t e r n e t . The e v i d e n c e p r e s e n t e d a t 

the h e a r i n g d i d not s u p p o r t the f a t h e r ' s c o n t e n t i o n , and, 

t h u s , the f a c t t h a t the f a t h e r had f i l e d a p e t i t i o n f o r a 

m o d i f i c a t i o n of c u s t o d y on a c o m p l e t e l y s e p a r a t e ground than 

the grounds a s s e r t e d i n the mother's c o u n t e r p e t i t i o n cannot be 

c o n s i d e r e d a b a s i s f o r h o l d i n g t h a t the f a t h e r ' s a c t i o n s 

i n v i t e d any e r r o r . 

A d d i t i o n a l l y , i n her a p p e l l a t e b r i e f the mother argues 

t h a t t h e r e has been a m a t e r i a l change i n c i r c u m s t a n c e s as a 
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ma t t e r of law because, she says, the f a t h e r r e l o c a t e d t o the 

s t a t e of Tennessee a f t e r the e n t r y of the d i v o r c e judgment. 

We note t h a t the mother i s c o r r e c t i n s t a t i n g t h a t , p u r s u a n t 

t o § 30-3-169.4, A l a . Code 1975, "a change i n the p r i n c i p a l 

r e s i d e n c e of the c h i l d i s 'presumed not t o be i n the b e s t 

i n t e r e s t of [the] c h i l d [and] i s n e c e s s a r i l y a m a t e r i a l 

change' when t h a t r e l o c a t i o n i s t o a l o c a t i o n t h a t i s more 

than 60 m i l e s away or a c r o s s s t a t e l i n e s . " McElheny v.  

P e p l i n s k i , 66 So. 3d 274, 281 ( A l a . C i v . App. 2010) ( q u o t i n g 

Marsh v. Smith, 37 So. 3d 174, 178 ( A l a . C i v . App. 2009)). 

However, the mother f a i l e d t o p r e s e n t e v i d e n c e t o the t r i a l 

c o u r t i n d i c a t i n g , t h a t the f a t h e r had r e l o c a t e d t o Tennessee. 

The e v i d e n c e i n d i c a t e d o n l y t h a t the f a t h e r r e s i d e d i n 

Tennessee a t the time of the h e a r i n g ; the r e c o r d c o n t a i n s no 

t e s t i m o n y e s t a b l i s h i n g t h a t the f a t h e r had moved t o Tennessee 

a f t e r the e n t r y of the d i v o r c e judgment, and the o n l y 

t e s t i m o n y p r e s e n t e d r e g a r d i n g any move by e i t h e r p a r t y 

e s t a b l i s h e d t h a t the mother had moved two times s i n c e the 

e n t r y of the d i v o r c e judgment. Because the mother f a i l e d t o 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t the f a t h e r had r e l o c a t e d 

s i n c e the e n t r y of the d i v o r c e judgment, we cannot c o n s i d e r 

[ S u b s t i t u t e d p. 14] 
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the f a t h e r ' s a l l e g e d r e l o c a t i o n t o Tennessee as a ground 

s u p p o r t i n g the t r i a l c o u r t ' s f i n d i n g t h a t a m a t e r i a l change i n 

c i r c u m s t a n c e s had o c c u r r e d s i n c e the time of the p a r t i e s ' 

d i v o r c e . 

A c c o r d i n g l y , because we conclude t h a t the mother f a i l e d 

t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t "a change i n c i r c u m s t a n c e s 

ha[d] o c c u r r e d such t h a t i t was i n the c h i l d ' s b e s t i n t e r e s t s 

t h a t the [judgment] be m o d i f i e d t o t r a n s f e r [ s o l e ] p h y s i c a l 

c u s t o d y , " Means, 512 So. 2d a t 1388, we r e v e r s e the judgment 

of the t r i a l c o u r t g r a n t i n g the mother's c o u n t e r p e t i t i o n f o r 

a m o d i f i c a t i o n of cu s t o d y and awarding the mother s o l e 

p h y s i c a l c u s t o d y of the c h i l d , and we remand t h i s cause t o the 

t r i a l c o u r t f o r e n t r y of a judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

We deny bo t h the mother's and the f a t h e r ' s r e q u e s t f o r an 

award of a t t o r n e y f e e s on a p p e a l . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

[ S u b s t i t u t e d p. 15] 


