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PER CURIAM. 

A l o y s i u s T. Henry, an inmate i n c a r c e r a t e d i n the Alabama 

c o r r e c t i o n a l system, f i l e d a c o m p l a i n t i n the Elmore C i r c u i t 

C o urt s e e k i n g , p u r s u a n t t o 42 U.S.C. § 1983, monetary and 

i n j u n c t i v e r e l i e f a g a i n s t B a r r y Dupree, an o f f i c e r employed by 

the Alabama Department of C o r r e c t i o n s , a r i s i n g from an 

i n c i d e n t i n which Dupree was a l l e g e d t o have v i o l a t e d Henry's 
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E i g h t h Amendment r i g h t t o be f r e e from c r u e l and u n u s u a l 

punishment by u s i n g e x c e s s i v e f o r c e t o r e s t r a i n Henry. A f t e r 

Henry had f i l e d a motion f o r a d e f a u l t judgment i n the case 

and the case had been t r a n s f e r r e d t o the Montgomery C i r c u i t 

C o u r t , Dupree f i l e d a motion t o d i s m i s s o r , i n the 

a l t e r n a t i v e , f o r a summary judgment. The Montgomery C i r c u i t 

C o u r t , a f t e r a h e a r i n g , e n t e r e d a summary judgment i n f a v o r of 

Dupree on October 20, 2010. Henry m a i l e d a t i m e l y n o t i c e of 

ap p e a l on November 23, 2010 (see Rule 4 ( c ) , A l a . R. App. P.), 

and the appea l was d u l y d o c k e t e d i n t h i s c o u r t as case no. 

2100213; however, because Henry f a i l e d t o pay f o r the c o s t s of 

p r e p a r i n g the c l e r k ' s r e c o r d as d i r e c t e d by t h i s c o u r t , we 

d i s m i s s e d t h a t a p p e a l f o r l a c k of p r o s e c u t i o n on J a n u a r y 19, 

2011, see Rule 2 ( a ) ( 2 ) ( C ) , A l a . R. App. P., and a f t e r 

o v e r r u l i n g Henry's a p p l i c a t i o n f o r r e h e a r i n g i s s u e d our 

c e r t i f i c a t e of judgment on March 28, 2011. See Henry v.  

Dupree (No. 2100213), So. 3d ( A l a . C i v . App. 2011) 

( t a b l e ) . 

On May 18, 2011, Henry m a i l e d a second n o t i c e of a p p e a l 

i n d i c a t i n g h i s i n t e n t t o appea l from the October 20, 2010, 

judgment t o the Alabama Co u r t of C r i m i n a l A p p e a l s . That 

c o u r t , c o r r e c t l y n o t i n g t h a t Henry's c l a i m was c i v i l , r a t h e r 

than c r i m i n a l , i n n a t u r e , t r a n s f e r r e d the appea l t o our 

2 



2100970 
supreme c o u r t , which i n t u r n t r a n s f e r r e d the a p p e a l t o t h i s 

c o u r t p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

A l t h o u g h the p a r t i e s have f i l e d b r i e f s i n t h i s a p p e a l 

a d d r e s s i n g the m e r i t s of the October 20, 2010, judgment, we do 

not r e a c h those arguments because we l a c k j u r i s d i c t i o n t o 

r e v i e w t h a t judgment. Rule 4 ( a ) ( 1 ) , A l a . R. App. P., which 

has been i n e f f e c t s i n c e 1975, p r o v i d e s t h a t , w i t h c e r t a i n 

e x c e p t i o n s not here p e r t i n e n t , i n a l l cases i n which an a p p e a l 

i s p e r m i t t e d by law as of r i g h t t o an a p p e l l a t e c o u r t , " t h e 

n o t i c e of a p p e a l ... s h a l l be f i l e d w i t h the c l e r k of the 

t r i a l c o u r t w i t h i n 42 days (6 weeks) of the date of the e n t r y 

of the judgment or o r d e r appealed from." Because Henry i s 

s e e k i n g r e v i e w of a f i n a l judgment e n t e r e d on October 20, 

2010, the l a s t day f o r him t o have t i m e l y f i l e d a n o t i c e of 

a p p e a l i n t h i s case was December 1, 2010. A l t h o u g h Rule 4 ( c ) , 

A l a . R. App. P., p r o v i d e s t h a t a n o t i c e of a p p e a l on b e h a l f of 

an inmate c o n f i n e d i n a p e n a l i n s t i t u t i o n and p r o c e e d i n g pro 

se s h a l l be deemed f i l e d as of the date of i t s m a i l i n g i f i t 

i s d e p o s i t e d i n the i n s t i t u t i o n ' s i n t e r n a l m a i l system on or 

b e f o r e the l a s t day f o r f i l i n g , Henry's n o t i c e of a p p e a l t o 

the Court of C r i m i n a l Appeals was not m a i l e d u n t i l May 18, 

2011, w e l l a f t e r the d e a d l i n e f o r f i l i n g a n o t i c e of a p p e a l 

had passed. 
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In W i l s o n v. W i l s o n , 53 A l a . App. 194, 298 So. 2d 616 

(Ci v . App. 1973), a case d e c i d e d b e f o r e the a d o p t i o n of the 

Rule s of A p p e l l a t e Procedure, t h i s c o u r t c o n s i d e r e d the 

p r o p r i e t y of a second a p p e a l from a p a r t i c u l a r judgment t h a t 

had been taken a f t e r the d i s m i s s a l of an i n i t i a l a p p e a l from 

t h a t same judgment. In W i l s o n , the p e r t i n e n t judgment was 

l a s t amended on August 15, 1972; the f i r s t a p p e a l was f i l e d on 

September 15, 1972, but was d i s m i s s e d (as was Henry's f i r s t 

a p p e a l from the October 20, 2010, judgment) f o r l a c k of 

p r o s e c u t i o n , a f t e r which a second a p p e a l was f i l e d on F e b r u a r y 

13, 1973. C i t i n g FDIC v. E q u i t a b l e L i f e Assurance S o c i e t y of  

the U n i t e d S t a t e s , 289 A l a . 192, 266 So. 2d 752 (1972), f o r 

the p r o p o s i t i o n t h a t "where an ap p e a l has been d i s m i s s e d f o r 

the f a i l u r e t o p r e s e n t i t p r o p e r l y , the e f f e c t i s the same as 

i f no appea l had been t a k e n , " t h i s c o u r t d e n i e d the a p p e l l e e ' s 

motion t o d i s m i s s the second a p p e a l , n o t i n g t h a t the second 

a p p e a l had a l s o been " t a k e n w i t h i n the time a l l o w e d f o r an 

a p p e a l . " 53 A l a . App. a t 198, 298 So. 2d a t 619. However, a t 

the time W i l s o n was d e c i d e d , a p a r t y g e n e r a l l y had a f u l l s i x 

months w i t h i n which t o appea l from a f i n a l judgment. See Rule 

4, A l a . R. App. P., Committee Comments on 1975 A d o p t i o n . In 

t h i s case, Henry had o n l y 42 days w i t h i n which t o p e r f e c t an 

app e a l from the October 20, 2010, judgment of the Montgomery 
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C i r c u i t C o u r t ; under W i l s o n , a l t h o u g h Henry's f i r s t a p p e a l was 

t i m e l y , the d i s m i s s a l of t h a t a p p e a l l e f t him i n the p o s i t i o n 

"as i f no a p p e a l had been t a k e n , " 53 A l a . App. a t 198, 298 So. 

2d a t 619, and h i s second app e a l was not t i m e l y f i l e d under 

Rule 4 i n o r d e r t o i n v o k e the j u r i s d i c t i o n of t h i s s t a t e ' s 

a p p e l l a t e c o u r t s . 

Under Rule 2 ( a ) ( 1 ) , A l a . R. App. P., " [ a ] n a p p e a l s h a l l 

be d i s m i s s e d i f the n o t i c e of a p p e a l was not t i m e l y f i l e d t o 

i n v o k e the j u r i s d i c t i o n of the a p p e l l a t e c o u r t . " T h i s a p p e a l 

i s , t h e r e f o r e , due t o be d i s m i s s e d . 

APPEAL DISMISSED. 

A l l the judges concur. 
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