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s e e k i n g t h e r e t u r n o f c a s h s e i z e d d u r i n g a s e a r c h o f h i s 

r e s i d e n c e . 

The r e c o r d i n d i c a t e s t h e f o l l o w i n g . On J u n e 4, 2009, t h e 

J e f f e r s o n D i s t r i c t C o u r t i s s u e d a w a r r a n t t o s e a r c h 

A l e x a n d e r ' s r e s i d e n c e as p a r t o f an i n v e s t i g a t i o n i n t o t h e 

s a l e o f i l l e g a l d r u g s . The w a r r a n t , w h i c h was b a s e d on t h e 

a f f i d a v i t o f O f f i c e r R. W a l k e r o f t h e B i r m i n g h a m P o l i c e 

D e p a r t m e n t ("BPD"), s t a t e s t h a t t h e i t e m s s e i z e d i n t h e s e a r c h 

a r e t o be h e l d " u n t i l f u r t h e r o r d e r f r o m t h e D i s t r i c t C o u r t o f 

J e f f e r s o n C o u n t y , A l a b a m a . " 

On June 5, a j o i n t t a s k f o r c e o f o f f i c e r s f r o m t h e BPD 

n a r c o t i c s u n i t and a g e n t s f r o m t h e f e d e r a l D r u g E n f o r c e m e n t 

A d m i n i s t r a t i o n ("DEA") e x e c u t e d t h e w a r r a n t . The s e a r c h o f 

A l e x a n d e r ' s r e s i d e n c e r e v e a l e d c o c a i n e , m a r i j u a n a , d i g i t a l 

s c a l e s , a f i r e a r m , and $38,675 i n c a s h . 2 The c a s h i n i t i a l l y 

was t a k e n t o t h e BPD's f a c i l i t y . A d r u g - d e t e c t i n g dog a l e r t e d 

on t h e c a s h , i n d i c a t i n g i t h a d h a d c o n t a c t w i t h a c o n t r o l l e d 

s u b s t a n c e . BPD D e t e c t i v e J o h n W a l k e r , who h a d been c r o s s -

d e p u t i z e d f i v e y e a r s e a r l i e r by t h e U n i t e d S t a t e s D e p a r t m e n t 

2The r e c o r d does n o t i n d i c a t e what, i f any, c r i m i n a l 
c h a r g e s were b r o u g h t a g a i n s t A l e x a n d e r . 
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o f J u s t i c e as a DEA t a s k - f o r c e o f f i c e r , s e a l e d t h e c a s h i n a 

DEA e v i d e n c e b a g , t r a n s p o r t e d i t t o t h e B i r m i n g h a m d i s t r i c t 

o f f i c e o f t h e DEA, and p l a c e d i t i n t h e o v e r n i g h t d r o p b o x . 

W a l k e r l a t e r t o o k t h e c a s h t o a bank, where he was i s s u e d a 

c a s h i e r ' s c h e c k f o r $38,675 made p a y a b l e t o t h e U n i t e s S t a t e s 

M a r s h a l . The c h e c k was t h e n g i v e n t o f e d e r a l a g e n t James 

L a n g n e s . 

On O c t o b e r 26, 2009, a c o m p l a i n t f o r c i v i l f o r f e i t u r e o f 

t h e c a s h was f i l e d i n t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r t h e 

N o r t h e r n D i s t r i c t o f A l a b a m a . A l e x a n d e r was s e r v e d w i t h t h e 

c o m p l a i n t on November 12, 2009, b u t he f a i l e d t o r e s p o n d and 

t o o k no a c t i o n t o r e c l a i m t h e money. On A u g u s t 10, 2010, t h e 

f e d e r a l d i s t r i c t c o u r t e n t e r e d a d e f a u l t j u d gment o f 

f o r f e i t u r e r e g a r d i n g t h e money. 

On M a r c h 16, 2011, A l e x a n d e r f i l e d a c o m p l a i n t i n t h e 

J e f f e r s o n C i r c u i t C o u r t a l l e g i n g t h a t h i s p r o p e r t y h a d been 

s e i z e d p u r s u a n t t o § 20-2-93, A l a . Code 1975, and a s s e r t i n g 

t h a t he was e n t i t l e d t o t h e r e t u r n o f t h e c a s h b e c a u s e no 

s t a t e f o r f e i t u r e p r o c e e d i n g h a d been i n i t i a t e d . The c i t y 

moved f o r a summary j u d g m e n t , f i r s t a s s e r t i n g t h a t A l e x a n d e r ' s 

c o m p l a i n t was b a r r e d b y t h e n o n c l a i m s s t a t u t e , § 11-47-23, 

3 



2100974 

A l a . Code 1975 ( p r o v i d i n g t h a t a l l t o r t c l a i m s a g a i n s t a 

m u n i c i p a l i t y a r e b a r r e d i f n o t p r e s e n t e d w i t h i n s i x months o f 

a c c r u a l ) . N e x t , t h e c i t y c o n t e n d e d t h a t t h e c i r c u i t c o u r t 

l a c k e d j u r i s d i c t i o n b e c a u s e , i t s a i d , t h e c a s h h a d a t a l l 

r e l e v a n t t i m e s been i n t h e p o s s e s s i o n o f f e d e r a l a g e n t s , who 

h a d p a r t i c i p a t e d i n t h e s e a r c h and h a d d e l i v e r e d t h e c a s h t o 

t h e DEA. I n t h e a l t e r n a t i v e , t h e c i t y a r g u e d t h a t , e ven i f 

t h e c a s h i n i t i a l l y h a d been s e i z e d by BPD o f f i c e r s , e x c l u s i v e 

f e d e r a l j u r i s d i c t i o n o v e r any i n rem p r o c e e d i n g a g a i n s t t h e 

c a s h a t t a c h e d - - p u r s u a n t t o 21 U.S.C. § 881 and t h e d o c t r i n e o f 

a d o p t i v e f o r f e i t u r e - - w h e n t h e c a s h was t r a n s f e r r e d t o t h e DEA. 

A l e x a n d e r f i l e d a c r o s s - m o t i o n f o r a summary ju d g m e n t i n 

h i s f a v o r , a r g u i n g t h a t t h e c i r c u i t c o u r t h a d c o n s t r u c t i v e 

c o n t r o l , and t h u s e x c l u s i v e i n rem j u r i s d i c t i o n , o v e r t h e c a s e 

b y v i r t u e o f t h e s e a r c h w a r r a n t i s s u e d by t h e J e f f e r s o n 

D i s t r i c t C o u r t . A f t e r a h e a r i n g , t h e c i r c u i t c o u r t d e n i e d 

A l e x a n d e r ' s m o t i o n and e n t e r e d a summary judgment i n f a v o r o f 

t h e c i t y . A f t e r h i s p o s t j u d g m e n t m o t i o n s were d e n i e d , 

A l e x a n d e r a p p e a l e d t o t h i s c o u r t . 

A p p e l l a t e r e v i e w o f a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 2 0 0 0 ) . A m o t i o n f o r a 
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summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y m o v i n g f o r a summary ju d g m e n t must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a j u d g m e n t as a m a t t e r o f 

l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e movant's 

p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s  

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1 9 8 9 ) ; see § 1 2 - 2 1 - 1 2 ( d ) , A l a . Code 1975. 

A l e x a n d e r c o n t e n d s t h a t t h e money s e i z e d f r o m h i s 

r e s i d e n c e p u r s u a n t t o t h e w a r r a n t i s s u e d b y t h e J e f f e r s o n 

D i s t r i c t C o u r t v e s t e d j u r i s d i c t i o n o v e r t h e p r o p e r t y i n t h e 

s t a t e c o u r t and n o t i n t h e f e d e r a l c o u r t . T h e r e f o r e , he s a y s , 

t h e f e d e r a l c o u r t c o u l d n o t e x e r c i s e v a l i d i n rem j u r i s d i c t i o n 
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t o f i n d t h a t t h e money s h o u l d be f o r f e i t e d t o t h e U n i t e d 

S t a t e s . 

"'A c i v i l f o r f e i t u r e p r o c e e d i n g i s an a c t i o n i n rem 

a g a i n s t t h e p r o p e r t y i t s e l f . ' " G a r r e t t v. S t a t e , 739 So. 2d 

49, 52 ( A l a . C i v . App. 2009) ( q u o t i n g C i t y o f Gadsden v.  

J o r d a n , 760 So. 2d 873, 875 ( A l a . C i v . App. 1 9 9 8 ) , r e v ' d on 

o t h e r g r o u n d s , 760 So. 2d 877 ( A l a . 1 9 9 9 ) , ( c i t i n g i n t u r n 

W h e r r y v. S t a t e e x r e l . B r o o k s , 637 So. 2d 1353, 1355 ( A l a . 

C i v . App. 1 9 9 4 ) ) . 

" F e d e r a l a d o p t i o n c a n n o t t a k e p l a c e ... a f t e r a 
s t a t e c o u r t has a l r e a d y e x e r c i s e d v a l i d i n rem 
j u r i s d i c t i o n o v e r t h e s e i z e d p r o p e r t y . T h i s 
c o n c l u s i o n f o l l o w s l o g i c a l l y f r o m t h e f a c t t h a t two 
c o u r t s c a n n o t have c o n c u r r e n t i n rem j u r i s d i c t i o n 
and t h a t t h e f i r s t c o u r t t o a c q u i r e i n rem 
j u r i s d i c t i o n does so t o t h e e x c l u s i o n o f a l l o t h e r 
c o u r t s . See Ex p a r t e C o n s o l i d a t e d G r a p h i t e C o r p . , 
221 A l a . 394, 397-98, 12 9 So. 262, 2 65 (1930 ) 
( s t a t i n g t h a t ' [ t ] h e w e l l - e s t a b l i s h e d r u l e i s t h a t 
where t h e a c t i o n i s i n rem, ... t h a t c o u r t w h i c h 
f i r s t a c q u i r e s j u r i s d i c t i o n draws t o i t s e l f t h e 
e x c l u s i v e a u t h o r i t y t o c o n t r o l and d i s p o s e o f t h e 
r e s ' ) . " 

G r e e n v. C i t y o f Montgomery, 55 So. 3d 256, 259 ( A l a . C i v . 

App. 2 0 0 9 ) . 

"'A c o u r t a c q u i r e s j u r i s d i c t i o n o v e r t h e p r o p e r t y i n  
an i n rem p r o c e e d i n g when t h e r e s i s v a l i d l y s e i z e d  
and b r o u g h t w i t h i n t h e c o n t r o l o f t h e c o u r t . 
[ R e p u b l i c N a t ' l Bank o f M i a m i v. U n i t e d S t a t e s , 506 
U.S. 80] a t 8 4 - 8 5 [ , 113 S. C t . 554 ( 1 9 9 2 ) ] . I n 
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A l a b a m a , t h e r e s i s v a l i d l y s e i z e d e i t h e r p u r s u a n t  
t o " p r o c e s s i s s u e d b y [a] c o u r t , " s e e § 2 0 - 2 - 9 3 ( b ) , 
A l a . Code 1975; Brown & H a g i n Co. v. M c C u l l o u g h , 194 
A l a . 638, 69 So. 924 ( 1 9 1 5 ) , o r p u r s u a n t t o one o f 
t h e e x c e p t i o n s l i s t e d i n § 2 0 - 2 - 9 3 ( b ) ( 1 ) - ( 4 ) , A l a . 
Code 1975 I n o r d e r t o have s u b j e c t m a t t e r 
j u r i s d i c t i o n i n a f o r f e i t u r e c a s e , " t h e c o u r t must 
have a c t u a l o r c o n s t r u c t i v e c o n t r o l o f t h e r e s when 
an i n rem f o r f e i t u r e s u i t i s i n i t i a t e d . " R e p u b l i c  
N a t ' l Bank o f M i a m i v. U n i t e d S t a t e s , 506 U.S. a t 
8 6 [ , 113 S. C t . 5 5 4 ] . " [ J ] u r i s d i c t i o n , once v e s t e d , 
i s n o t d i v e s t e d . " I d . a t 8 4 [ , 113 S.Ct. 5 5 4 ] . ' " 

G a r r e t t , 739 So. 2d a t 52 ( q u o t i n g C i t y o f Gadsden v. J o r d a n , 

760 So. 2d a t 8 7 5 ) . 

I n t h e p r e s e n t c a s e , t h e c i t y a r g u e s t h a t t h e r e s - - i . e . , 

t h e money--was w i t h i n f e d e r a l c o n t r o l a t t h e o u t s e t b e c a u s e , 

t h e c i t y c l a i m s , t h e money was s e i z e d by DEA a g e n t s and t h e 

money r e m a i n e d i n t h e c o n t i n u o u s p o s s e s s i o n o f f e d e r a l 

o f f i c i a l s t h r o u g h t h e f e d e r a l a d m i n i s t r a t i v e - f o r f e i t u r e 

p r o c e e d i n g . The c i t y ' s argument i s n o t s u p p o r t e d by t h e 

r e c o r d . S p e c i f i c a l l y , t h e DEA's own i n v e s t i g a t i v e r e p o r t 

i n d i c a t e s t h a t BPD o f f i c e r s M i c h a e l T u r n e r and S c o t t S a l s e r 

s e i z e d t h e money. 

A l e x a n d e r a r g u e d i n t h e c i r c u i t c o u r t and now m a i n t a i n s 

on a p p e a l t h a t , by v i r t u e o f t h e s e a r c h w a r r a n t i s s u e d by t h e 

J e f f e r s o n D i s t r i c t C o u r t , t h e s t a t e c o u r t i n i t i a l l y o b t a i n e d 

(and n e v e r r e l i n q u i s h e d ) e x c l u s i v e j u r i s d i c t i o n o f t h e money. 
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I n s u p p o r t o f t h a t a r g u m e n t , A l e x a n d e r c i t e s , among o t h e r 

t h i n g s , t h e l a n g u a g e o f t h e s e a r c h w a r r a n t i t s e l f , as w e l l as 

§ 15-5-14, A l a . Code 1975. The s e a r c h w a r r a n t i s s u e d by t h e 

J e f f e r s o n D i s t r i c t C o u r t commanded t h e BPD o f f i c e r s t o s e i z e 

d e s i g n a t e d p r o p e r t y , s p e c i f i c a l l y , m a r i j u a n a and " a l l p r o c e e d s 

and p a r a p h e r n a l i a f r o m t h e d r u g t r a d e , " and t o " h o l d i t u n t i l 

f u r t h e r o r d e r f r o m t h e D i s t r i c t C o u r t o f J e f f e r s o n C o u n t y , 

A l a b a m a . " The w a r r a n t c o r r e s p o n d s t o t h e d i r e c t i v e o f § 

15-5-14, w h i c h p r o v i d e s : 

"When t h e p r o p e r t y i s t a k e n u n d e r a s e a r c h 
w a r r a n t , i t s h a l l be d e l i v e r e d t o t h e c o u r t i s s u i n g 
t h e w a r r a n t . I f t h e p r o p e r t y was s t o l e n o r 
e m b e z z l e d , t h e c o u r t s h a l l c a u s e i t t o be d e l i v e r e d 
t o t h e owner, on s a t i s f a c t o r y p r o o f o f h i s t i t l e and 
t h e payment by him o f a l l f e e s . I f t h e w a r r a n t was  
i s s u e d on t h e g r o u n d s s p e c i f i e d i n s u b d i v i s i o n s (2)  
and (3) o f S e c t i o n 15-5-2, t h e o f f i c e r e f f e c t i n g t h e  
w a r r a n t must r e t a i n t h e p r o p e r t y i n h i s p o s s e s s i o n ,  
s u b j e c t t o t h e o r d e r o f t h e c o u r t t o w h i c h he i s  
r e q u i r e d t o r e t u r n t h e p r o c e e d i n g s o r o f t h e c o u r t  
i n w h i c h t h e o f f e n s e i s t r i a b l e i n r e s p e c t t o w h i c h  
t h e p r o p e r t y was t a k e n . " 

( E mphasis added.) 

S u b s e c t i o n s 15-5-2(2) and (3) p r o v i d e : 

"A s e a r c h w a r r a n t may be i s s u e d on any one o f 
t h e f o l l o w i n g g r o u n d s : 

"(2) Where [ t h e p r o p e r t y ] was u s e d as 
t h e means o f c o m m i t t i n g a f e l o n y ; o r 
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"(3) Where [ t h e p r o p e r t y ] i s i n t h e 
p o s s e s s i o n o f any p e r s o n w i t h t h e i n t e n t t o 
use i t as a means o f c o m m i t t i n g a p u b l i c 
o f f e n s e o r i n t h e p o s s e s s i o n o f a n o t h e r t o 
whom he may have d e l i v e r e d i t f o r t h e 
p u r p o s e o f c o n c e a l i n g i t o r p r e v e n t i n g i t s 
d i s c o v e r y . " 

The c i t y c o u n t e r s A l e x a n d e r ' s argument w i t h t h e a s s e r t i o n 

t h a t , e ven i f BPD o f f i c e r s s e i z e d t h e money, t h e money came 

w i t h i n f e d e r a l c o n t r o l when t h e BPD o f f i c e r s t r a n s f e r r e d t h e 

money t o t h e DEA, t h e DEA a d o p t e d t h e s e i z u r e , and t h e U n i t e d 

S t a t e s A t t o r n e y f o r t h e N o r t h e r n D i s t r i c t o f Alabama i n i t i a t e d 

f e d e r a l a d m i n i s t r a t i v e - f o r f e i t u r e p r o c e e d i n g s r e g a r d i n g t h e 

money, a l l o f w h i c h e v e n t s , t h e c i t y s t a t e s , o c c u r r e d b e f o r e 

A l e x a n d e r f i l e d a c o m p l a i n t i n t h e J e f f e r s o n C i r c u i t C o u r t on 

Ma r c h 16, 2011, s e e k i n g t h e r e t u r n o f t h e money. I n i t s b r i e f 

on a p p e a l , t h e c i t y a s k s t h i s c o u r t t o a p p l y t h e d o c t r i n e o f 

a d o p t i v e f o r f e i t u r e , p u r s u a n t t o w h i c h , t h e c i t y s a y s , t h e 

f e d e r a l c o u r t w o u l d have j u r i s d i c t i o n i n t h i s c a s e . 

"The a u t h o r i t y f o r a d o p t i v e s e i z u r e , a l t h o u g h 
n o t e x p l i c i t , comes f r o m 21 U.S.C. § 8 8 1 ( e ) ( 1 ) ( A ) , 
w h i c h a l l o w s t h e U n i t e d S t a t e s A t t o r n e y G e n e r a l , a t 
t h e c o n c l u s i o n o f f e d e r a l f o r f e i t u r e p r o c e e d i n g s , t o 
r e t u r n s e i z e d p r o p e r t y b a c k t o t h e s t a t e o r l o c a l 
a g e n c y ' w h i c h p a r t i c i p a t e d d i r e c t l y i n t h e s e i z u r e 
o r f o r f e i t u r e o f t h e p r o p e r t y . ' F e d e r a l a d o p t i o n o f 
a s e i z u r e has t h e same e f f e c t as i f t h e s e i z u r e h a d 
o r i g i n a l l y b een made b y t h e U n i t e d S t a t e s . See 
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U n i t e d S t a t e s v. One F o r d Coupe A u t o . , 272 U.S. 321, 
47 S. C t . 154, 71 L. Ed. 279 ( 1 9 2 6 ) . " 

G r e e n v. C i t y o f Montgomery, 55 So. 3d a t 259. I n Ex p a r t e 

Bingham, [Ms. 2100676, J a n . 6, 2012] So. 3d , ( A l a . 

C i v . App. 2 0 1 2 ) , t h i s c o u r t w r o t e : 

we d e s c r i b e d how " I n G r e e n [v. C i t y o f M o n t g o m e r y ] , i 
t h e a d o p t i v e - s e i z u r e p r o c e s s w o r k s : 

"'The a d o p t i v e - s e i z u r e p r o c e s s b e g i n s 
when s t a t e o r l o c a l a u t h o r i t i e s s e i z e 
p r o p e r t y as p a r t o f a c r i m i n a l 
i n v e s t i g a t i o n o r a r r e s t . G e n e r a l l y , t h e 
s t a t e o r l o c a l o f f i c i a l s e i t h e r make a 
d e t e r m i n a t i o n t h a t f o r f e i t u r e i s n o t 
p o s s i b l e u n d e r s t a t e l a w o r c o n c l u d e t h a t 
i t i s a d v a n t a g e o u s t o them t o t r a n s f e r t h e 
m a t t e r t o f e d e r a l a u t h o r i t i e s f o r a f e d e r a l 
a d m i n i s t r a t i v e f o r f e i t u r e p r o c e e d i n g . See  
I.R.S. M a n u a l 9.7.2.7.3 ( J u l y 25, 2 0 0 7 ) ; 
A s s e t F o r f e i t u r e Law, P r a c t i c e , and P o l i c y , 
A s s e t F o r f e i t u r e O f f i c e , C r i m i n a l D i v i s i o n , 
U n i t e d S t a t e s D e p a r t m e n t o f J u s t i c e , V o l . 
I (1988) a t 38 ( c i t e d i n J o h n s o n v.  
J o h n s o n , 849 P.2d 1361, 1363 ( A l a s k a 
1 9 9 3 ) ) . Once s t a t e o r l o c a l o f f i c i a l s h a v e 
d e t e r m i n e d t h a t an a d o p t i v e s e i z u r e i s 
a d v a n t a g e o u s , t h e y f i l e a r e q u e s t w i t h 
f e d e r a l a u t h o r i t i e s . The a p p r o p r i a t e 
f e d e r a l a g e n c y t h e n d e c i d e s w h e t h e r t o 
a c c e p t o r r e j e c t t h e r e q u e s t . I f t h e 
a d o p t i v e - s e i z u r e r e q u e s t i s a c c e p t e d , t h e 
p r o p e r t y i s t a k e n i n t o t h e c u s t o d y o f 
f e d e r a l a g e n t s and f e d e r a l a d m i n i s t r a t i v e 
f o r f e i t u r e p r o c e e d i n g s b e g i n . A t t h e 
s u c c e s s f u l c o n c l u s i o n o f t h o s e p r o c e e d i n g s , 
u s u a l l y 80% o f t h e f o r f e i t e d p r o p e r t y i s 
g i v e n b a c k t o t h e s t a t e o r l o c a l a g e n c y . ' 
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"55 So. 3d [256,] 258 [ ( A l a . C i v . App. 2 0 0 9 ) ] . " 

We n o t e t h a t , i n G r e e n , Montgomery p o l i c e o f f i c e r s 

" f i l l e d o u t t h e r e q u i s i t e f o r m s t o b e g i n t h e a d o p t i v e - s e i z u r e 

p r o c e s s " and t h a t t h e U n i t e d S t a t e s D e p a r t m e n t o f t h e 

T r e a s u r y r e v i e w e d t h e r e q u e s t t o d e t e r m i n e w h e t h e r i t w o u l d 

a c c e p t t h e a d o p t i v e s e i z u r e . G r e e n , 55 So. 3d a t 258. I n 

Edney v. C i t y o f Montgomery, 960 F. Supp. 270 (M.D. A l a . 

1 9 9 7 ) , Montgomery p o l i c e o f f i c e r s s e i z e d a p p r o x i m a t e l y 

$280, 000 i n c a s h f r o m Edney and a n o t h e r man who h a d bee n 

d e t a i n e d a t t h e Montgomery a i r p o r t . A f t e r t h e s e i z u r e , " t h e 

DEA a d o p t e d t h e c i t y ' s s e i z u r e b y a u t h o r i z i n g t h e c i t y t o 

s e i z e t h e money on b e h a l f o f t h e DEA and t o t r a n s f e r t h e money 

t o t h e DEA." I d . a t 273. The f e d e r a l d i s t r i c t c o u r t f o u n d 

t h a t t h e DEA h a d a d o p t e d t h e s e i z u r e o f t h e c u r r e n c y a t i s s u e : 

t h u s , t h e f e d e r a l c o u r t h a d j u r i s d i c t i o n . See a l s o U n i t e d  

S t a t e s v. $119,000 i n U n i t e d S t a t e s C u r r e n c y , 7 93 F. Supp. 

246, 248 (D. Haw. 1992) ( i n a d o p t i v e - s e i z u r e c a s e , a H o n o l u l u 

p o l i c e o f f i c e r " r e q u e s t e d t h a t t h e DEA a d o p t t h e s t a t e s e i z u r e 

f o r f e d e r a l f o r f e i t u r e " a nd t r a n s f e r r e d t h e c u r r e n c y t o t h e 

DEA). 
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I n t h i s c a s e , t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t t h e 

a d o p t i v e - s e i z u r e p r o c e s s was e v e r begun, much l e s s b r o u g h t t o 

f r u i t i o n . A BPD o f f i c e r p r o v i d e d t h e a f f i d a v i t f r o m w h i c h t h e 

J e f f e r s o n D i s t r i c t C o u r t i s s u e d t h e w a r r a n t , w h i c h s t a t e d t h a t 

t h e BPD was t o h o l d any i t e m s s e i z e d p u r s u a n t t o t h e w a r r a n t 

" u n t i l f u r t h e r o r d e r f r o m t h e D i s t r i c t C o u r t o f J e f f e r s o n 

C o u n t y , A l a b a m a . " A c c o r d i n g t o t h e DEA's i n v e s t i g a t i v e 

r e p o r t , two BPD o f f i c e r s d i s c o v e r e d and s e i z e d t h e money a t 

i s s u e . The money was t a k e n t o t h e BPD's f a c i l i t y , where a 

d r u g - d e t e c t i n g dog a l e r t e d on t h e money. A t t h a t p o i n t , a 

l a w - e n f o r c e m e n t o f f i c e r who h a d bee n d e p u t i z e d as a DEA a g e n t 

s e a l e d t h e money i n an e n v e l o p e and d e p o s i t e d i t w i t h t h e DEA. 

T h e r e i s no e v i d e n c e i n d i c a t i n g t h a t t h e r e was a d e c i s i o n made 

by any s t a t e o r l o c a l o f f i c i a l s t h a t " f o r f e i t u r e [was] n o t 

p o s s i b l e u n d e r s t a t e l a w o r ... t h a t i t [was] a d v a n t a g e o u s t o 

them t o t r a n s f e r t h e m a t t e r t o f e d e r a l a u t h o r i t i e s f o r a 

f e d e r a l a d m i n i s t r a t i v e f o r f e i t u r e p r o c e e d i n g . " G r e e n , 55 So. 

3d a t 258 (and a u t h o r i t i e s c i t e d t h e r e i n ) . L i k e w i s e , t h e r e i s 

no e v i d e n c e i n d i c a t i n g t h a t t h e BPD, t h e J e f f e r s o n C o u n t y 

d i s t r i c t a t t o r n e y , t h e J e f f e r s o n C o u n t y d i s t r i c t c o u r t o r 

c i r c u i t c o u r t , o r any o t h e r s t a t e a g e n t o r o f f i c i a l f i l e d a 
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r e q u e s t f o r t h e DEA t o a d o p t t h e s e i z u r e . I n a d d i t i o n , t h e r e 

i s no e v i d e n c e i n d i c a t i n g t h a t " t h e a p p r o p r i a t e f e d e r a l 

a g e n c y " d e c i d e d w h e t h e r t o a c c e p t o r r e j e c t t h e r e q u e s t . The 

e v i d e n c e s u b m i t t e d i n d i c a t e s t h a t f e d e r a l " c o n t r o l " o f t h e 

money came a b o u t b e c a u s e one p e r s o n , J o h n W a l k e r , d e p o s i t e d 

t h e money i n t h e DEA o v e r n i g h t d r o p box and t h e n l a t e r t o o k 

t h e money t o a bank and h a d a c h e c k made o u t t o t h e U n i t e d 

S t a t e s M a r s h a l . The c h e c k was t h e n g i v e n t o a f e d e r a l a g e n t . 

W a l k e r ' s a c t i o n s a r e i n s u f f i c i e n t t o e s t a b l i s h t h a t t h e 

a d o p t i v e - s e i z u r e d o c t r i n e i s a p p l i c a b l e i n t h i s c a s e . I n 

f a c t , t h e e v i d e n c e i n d i c a t e s t h a t d e p o s i t i n g t h e money i n t h e 

o v e r n i g h t d r o p box was a v i o l a t i o n o f t h e J e f f e r s o n D i s t r i c t 

C o u r t ' s command t h a t l a w - e n f o r c e m e n t o f f i c i a l s h o l d t h e money 

and o t h e r s e i z e d i t e m s u n t i l f u r t h e r o r d e r f r o m t h e c o u r t . 

"'The [summary-judgment] movant has t h e i n i t i a l 
b u r d e n o f m a k i n g a p r i m a f a c i e s h o w i n g t h a t t h e r e i s 
no g e n u i n e i s s u e o f m a t e r i a l f a c t ; i f t h e movant 
makes t h a t s h o w i n g , t h e b u r d e n t h e n s h i f t s t o t h e 
nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f e a c h 
e l e m e n t o f t h e c l a i m c h a l l e n g e d by t h e movant.' 
H a r p e r v. W i n s t o n C o u n t y , 892 So. 2d 346, 349 ( A l a . 
2004) ( e m p h a s i s a d d e d ) . However, i f t h e movant does 
n o t s a t i s f y h i s i n i t i a l b u r d e n , ' t h e n he i s n o t 
e n t i t l e d t o j u d g m e n t . No d e f e n s e t o an i n s u f f i c i e n t  
s h o w i n g i s r e q u i r e d . ' Ray v. M i d f i e l d P a r k , I n c . , 
293 A l a . 609, 612, 308 So. 2d 686, 688 (1975) 
( e m p h a s i s a d d e d ) . " 
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W h i t e Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1054-55 ( A l a . 2 0 0 8 ) . 

The r e c o r d i n t h i s c a s e i n d i c a t e s t h a t j u r i s d i c t i o n o f 

t h i s m a t t e r v e s t e d i n t h e s t a t e c o u r t upon t h e i s s u a n c e o f t h e 

w a r r a n t i s s u e d by t h e J e f f e r s o n D i s t r i c t C o u r t , see G a r r e t t , 

739 So. 2d a t 51-52. The c i t y f a i l e d t o p r e s e n t s u f f i c i e n t 

e v i d e n c e f r o m w h i c h t o f i n d , as a m a t t e r o f l a w , t h a t t h e 

f e d e r a l c o u r t h a d o b t a i n e d j u r i s d i c t i o n o v e r t h e money a t 

i s s u e o r t h a t t h e s t a t e c o u r t h a d b e e n d i v e s t e d o f 

j u r i s d i c t i o n i n t h i s c a s e ; t h u s t h e c i t y f a i l e d t o meet i t s 

b u r d e n o f d e m o n s t r a t i n g t h a t t h e r e were no g e n u i n e i s s u e s o f 

m a t e r i a l f a c t and t h a t i t was e n t i t l e d t o a judgment as a 

m a t t e r o f l a w . T h e r e f o r e , we c o n c l u d e t h a t t h e c i r c u i t c o u r t 

e r r e d i n e n t e r i n g a summary ju d g m e n t i n f a v o r o f t h e c i t y . 

A l e x a n d e r a l s o a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

r u l i n g t h a t A l e x a n d e r ' s c o m p l a i n t s e e k i n g t h e r e t u r n o f h i s 

p r o p e r t y a s s e r t e d a c l a i m f o r c o n v e r s i o n , a t o r t c l a i m . 

B e c a u s e t h a t c l a i m had n o t been p r e s e n t e d t o t h e m u n i c i p a l i t y 

w i t h i n s i x months o f i t s a c c r u a l , t h e c i r c u i t c o u r t f o u n d t h a t 

A l e x a n d e r ' s a c t i o n was b a r r e d by § 11-47-23, A l a . Code 1975, 

a l s o known as t h e n o n c l a i m s s t a t u t e . 
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The n o n c l a i m s s t a t u t e p r o v i d e s , i n p e r t i n e n t p a r t , t h a t 

any c l a i m a g a i n s t a m u n i c i p a l i t y f o r damages g r o w i n g o u t o f 

t o r t s s h a l l be p r e s e n t e d t o t h e m u n i c i p a l c l e r k f o r payment 

w i t h i n s i x months f r o m t h e a c c r u a l t h e r e o f , o r t h e c l a i m s h a l l 

be b a r r e d . F o r p u r p o s e s o f t h e n o n c l a i m s s t a t u t e , a t o r t 

c l a i m a g a i n s t a m u n i c i p a l i t y i s d e f i n e d a s : 

"Any c l a i m a g a i n s t a g o v e r n m e n t a l e n t i t y , f o r money 
damages o n l y , w h i c h any p e r s o n i s l e g a l l y e n t i t l e d 
t o r e c o v e r as damages c a u s e d by b o d i l y i n j u r y o r 
p r o p e r t y damage c a u s e d by a n e g l i g e n t o r w r o n g f u l 
a c t o r o m i s s i o n c o m m i t t e d by any e m p l oyee o f t h e 
g o v e r n m e n t a l e n t i t y w h i l e a c t i n g w i t h i n t h e s c o p e o f 
h i s employment, u n d e r c i r c u m s t a n c e s where t h e 
g o v e r n m e n t a l e n t i t y , i f a p r i v a t e p e r s o n , w o u l d be 
l i a b l e t o t h e c l a i m a n t f o r s u c h damages u n d e r t h e 
l a w s o f t h e S t a t e o f A l a b a m a . " 

§ 1 1 - 9 3 - 1 ( 5 ) , A l a . Code 1975. 

H e r e , A l e x a n d e r ' s c o m p l a i n t s e e k s t h e r e t u r n o f s e i z e d 

p r o p e r t y . The c o m p l a i n t does n o t a s s e r t a c l a i m f o r money 

damages f o r b o d i l y i n j u r y o r p r o p e r t y damage; i n d e e d , i t does 

n o t a l l e g e b o d i l y i n j u r y o r p r o p e r t y damage. B e c a u s e 

A l e x a n d e r s e e k s o n l y t h e r e t u r n o f h i s p r o p e r t y , t h i s i s an i n  

rem p r o c e e d i n g and n o t an a c t i o n s o u n d i n g i n t o r t . See 

B ingham, So. 3d a t ; and G r e e n , 55 So. 3d a t 265 

( s t a t i n g t h a t t h e c l a i m a n t ' s a c t i o n s e e k i n g t h e r e t u r n o f 

money s e i z e d a t a t r a f f i c s t o p was an i n rem o r q u a s i i n rem 
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a c t i o n ) . B e c a u s e A l e x a n d e r ' s c o m p l a i n t does n o t s t a t e a c l a i m 

s u b j e c t t o t h e n o n c l a i m s s t a t u t e , § 11-47-23 i s n o t a p p l i c a b l e 

i n t h i s c a s e . C f . Gore v. Alabama Dep't o f Pub. S a f e t y , 883 

So. 2d 1225, 1227 ( A l a . 2003) ( s t a t i n g t h a t t h e d o c t r i n e o f 

s o v e r e i g n i m m u n i t y was i n a p p l i c a b l e t o t h e p l a i n t i f f ' s c l a i m 

" r e g a r d i n g t h e s e i z u r e and r e t e n t i o n o f h i s c e l l u l a r t e l e p h o n e 

and p e r s o n a l d o c u m e n t s " b e c a u s e t h e p l a i n t i f f was " s e e k i n g t h e 

p h y s i c a l r e t u r n o f t h e s e i z e d i t e m s , n o t damages f o r t h e i r 

c o n v e r s i o n " ) . A c c o r d i n g l y , t h e c i r c u i t c o u r t e r r e d i n r u l i n g 

t h a t A l e x a n d e r ' s c o m p l a i n t was b a r r e d by t h e n o n c l a i m s 

s t a t u t e . 

F o r t h e r e a s o n s s e t f o r t h above, t h e judgment o f t h e 

c i r c u i t c o u r t i s r e v e r s e d , and t h i s c a u s e i s remanded f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

A l e x a n d e r ' s r e q u e s t f o r an a t t o r n e y f e e on a p p e a l i s 

d e n i e d . 

REVERSED AND REMANDED. 

Thompson, P . J . , and Moore, J . , c o n c u r . 

B r y a n a n d Thomas, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g . 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 
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PITTMAN, J u d g e , d i s s e n t i n g . 

T h i s a p p e a l r e q u i r e s t h i s c o u r t t o d e t e r m i n e w h e t h e r t h e 

p r i n c i p l e s we s e t o u t i n G r e en v. C i t y o f Montgomery, 55 So. 

3d 256 ( A l a . C i v . App. 2 0 0 9 ) , and Ex p a r t e Bingham, [Ms. 

2100676, J a n u a r y 6, 2012] So. 3d ( A l a . C i v . App. 2012) 

-- w h i c h d e a l t w i t h p r o p e r t y s e i z e d d u r i n g a w a r r a n t l e s s 

s e a r c h and l a t e r t r a n s f e r r e d t o t h e f e d e r a l Drug E n f o r c e m e n t 

A d m i n i s t r a t i o n ("DEA") -- a l s o a p p l y when p r o p e r t y i s s e i z e d 

p u r s u a n t t o a w a r r a n t and l a t e r t r a n s f e r r e d t o t h e DEA. The 

main o p i n i o n a n s w e r s t h a t i n q u i r y i n t h e n e g a t i v e , d r a w i n g a 

d i s t i n c t i o n b e t ween p r o p e r t y s e i z e d p u r s u a n t t o a s e a r c h 

w a r r a n t and p r o p e r t y s e i z e d d u r i n g a w a r r a n t l e s s s e a r c h . I n 

my j u d g m e n t , t h e r e a r e t h r e e r e a s o n s n o t t o draw s u c h a 

d i s t i n c t i o n ; t h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 

I 

F i r s t , t h i s c o u r t d e t e r m i n e d i n G r e e n , s u p r a , t h a t § 20¬

2-93, A l a . Code 1975, t h e s t a t u t e a p p l i c a b l e t o s e i z u r e s , 

" n e i t h e r e x p r e s s l y n o r i m p l i e d l y p r o h i b i t s a s t a t e o r l o c a l  

l a w - e n f o r c e m e n t a g e n c y f r o m t r a n s f e r r i n g s e i z e d p r o p e r t y t o  

f e d e r a l a u t h o r i t i e s , " 55 So. 3d a t 261 ( e m p h a s i s a d d e d ) . 

N o t a b l y , s u b s e c t i o n (d) o f § 20-2-93 makes i t c l e a r t h a t t h e 

17 



2100974 

s t a t u t e a p p l i e s t o p r o p e r t y " t a k e n o r d e t a i n e d " w i t h o r  

w i t h o u t a w a r r a n t . The main o p i n i o n does n o t c i t e § 20-2-

9 3 ( d ) . 

I I . 

The b a s i s f o r t h e main o p i n i o n ' s d e c i s i o n t o r e v e r s e t h e 

summary judgment i n f a v o r o f t h e C i t y o f B i r m i n g h a m ("the 

C i t y " ) i s u n c l e a r . On one hand, t h e main o p i n i o n i m p l i e s t h a t 

a t r a n s f e r t o t h e DEA o f t h e p r o p e r t y s e i z e d d u r i n g t h e s e a r c h 

o f E r n e s t A l e x a n d e r ' s r e s i d e n c e was i n v a l i d as a m a t t e r o f l a w 

b e c a u s e i t was a c c o m p l i s h e d w i t h o u t a c o u r t o r d e r . So. 3d 

a t ( s t a t i n g t h a t " d e p o s i t i n g t h e c a s h i n t h e [DEA] 

o v e r n i g h t d r o p box was a v i o l a t i o n o f t h e J e f f e r s o n D i s t r i c t 

C o u r t ' s command t h a t l a w - e n f o r c e m e n t o f f i c i a l s h o l d t h e money 

and o t h e r s e i z e d i t e m s u n t i l f u r t h e r o r d e r f r o m t h e c o u r t " 

( e m p h a s i s a d d e d ) ) . On t h e o t h e r hand, t h e main o p i n i o n 

s u g g e s t s t h a t i f a p a r t i c u l a r p r o c e s s ( w h i c h i t d e s i g n a t e s as 

t h e " a d o p t i v e - f o r f e i t u r e p r o c e s s " ) had been f o l l o w e d by t h e 

B i r m i n g h a m P o l i c e D e p a r t m e n t ("BPD") o r some o t h e r n o n j u d i c i a l 

s t a t e a c t o r , t h e n t h e p r o p e r t y c o u l d have been t r a n s f e r r e d t o 

t h e DEA w i t h o u t a c o u r t o r d e r . 

18 



2100974 

A. The r e q u i r e m e n t o f a c o u r t o r d e r . I n G r e e n , we 

r e c o g n i z e d t h a t , u n l i k e some o t h e r s t a t e s , A l a bama has n o t 

l e g i s l a t e d t h a t t h e r e be a " j u d i c i a l t u r n o v e r o r d e r " b e f o r e 

p r o p e r t y i s d e l i v e r e d t o t h e DEA u n d e r § 2 0 - 2 - 9 3 ( d ) . We 

s t a t e d t h a t 

" s u b s e c t i o n ( d ) ( 3 ) [ o f § 20-2-93, w h i c h p e r m i t s a 
s t a t e , c o u n t y , o r m u n i c i p a l l a w - e n f o r c e m e n t a g e n c y 
t o ' t a k e c u s t o d y o f t h e p r o p e r t y and remove i t t o an 
a p p r o p r i a t e l o c a t i o n f o r d i s p o s i t i o n i n a c c o r d a n c e 
w i t h l a w ' ] does n o t r e q u i r e t h a t t h e d i s p o s i t i o n o f 
s e i z e d p r o p e r t y be i n a c c o r d a n c e w i t h A l a bama l a w . 
C f . D e S a n t i s v. S t a t e , 384 Md. 656, 8 66 A.2d 143 
(Md. C t . App. 2005) ( h o l d i n g t h a t a M a r y l a n d 
f o r f e i t u r e s t a t u t e s i m i l a r t o t h e Alabama f o r f e i t u r e 
s t a t u t e does n o t r e q u i r e s t a t e and l o c a l o f f i c i a l s 
t o o b t a i n a j u d i c i a l t u r n o v e r o r d e r b e f o r e 
d e l i v e r i n g c u r r e n c y t o t h e DEA)." 

55 So. 3d a t 261. The main o p i n i o n does n o t c i t e § 2 0 - 2 - 9 3 ( d ) , 

n o r does i t o v e r r u l e G r e en o r d i s a v o w t h e r e a s o n i n g o f G r e e n . 

I n f a c t , t h e main o p i n i o n c i t e s no a u t h o r i t y f o r t h e i m p l i e d 

h o l d i n g t h a t a j u d i c i a l t u r n o v e r o r d e r i s r e q u i r e d o t h e r t h a n 

t h e l a n g u a g e o f t h e s e a r c h w a r r a n t i t s e l f . The main o p i n i o n 

s t a t e s : 

"The s e a r c h w a r r a n t [ w h i c h commanded t h e BPD 
o f f i c e r s t o s e i z e d e s i g n a t e d p r o p e r t y and t o ' h o l d 
i t u n t i l f u r t h e r o r d e r f r o m t h e D i s t r i c t C o u r t o f 
J e f f e r s o n C o u n t y , Alabama,'] c o r r e s p o n d s t o t h e 
d i r e c t i v e o f § 15-5-14, [ A l a . Code 1975,] w h i c h 
p r o v i d e s : 
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t h e o f f i c e r e f f e c t i n g t h e  
w a r r a n t must r e t a i n t h e p r o p e r t y i n h i s  
p o s s e s s i o n , s u b j e c t t o t h e o r d e r o f t h e  
c o u r t t o w h i c h he i s r e q u i r e d t o r e t u r n t h e  
p r o c e e d i n g s o r o f t h e c o u r t i n w h i c h t h e  
o f f e n s e i s t r i a b l e i n r e s p e c t t o w h i c h t h e  
p r o p e r t y was t a k e n . " 

So. 3d a t . 

A c t u a l l y , t h e l a n g u a g e o f t h e s e a r c h w a r r a n t i s more 

r e s t r i c t i v e t h a n t h e l a n g u a g e o f e i t h e r § 15-5-14 o r § 20-2-

9 3 ( d ) . The s e a r c h w a r r a n t d i r e c t s t h e s e i z i n g o f f i c e r t o 

" h o l d [ t h e p r o p e r t y ] u n t i l f u r t h e r o r d e r o f t h e [ i s s u i n g ]  

[ c ] o u r t , " w h ereas § 15-5-1 r e q u i r e s t h e s e i z i n g o f f i c e r t o 

" r e t a i n t h e p r o p e r t y i n h i s p o s s e s s i o n , s u b j e c t t o " a l a t e r 

o r d e r o f t h e i s s u i n g c o u r t o r a c o u r t t r y i n g t h e r e l a t e d 

c r i m i n a l o f f e n s e . I s u b m i t t h a t t h e r e i s a d i f f e r e n c e b e tween 

an a c t i o n whose p e r f o r m a n c e i s f o r b i d d e n w i t h o u t a c o u r t o r d e r 

and an a c t i o n t h a t , once p e r f o r m e d , i s s u b j e c t t o b e i n g 

o v e r t u r n e d by a l a t e r c o u r t o r d e r , a s , f o r e x a m p l e , when a 

t r i a l c o u r t g r a n t s a m o t i o n t o s u p p r e s s t h e f r u i t s o f a 

w a r r a n t l e s s s e a r c h i n a c r i m i n a l c a s e . 

F u r t h e r , s e c t i o n 15-5-14 must be r e a d i n c o n j u n c t i o n w i t h 

§ 2 0 - 2 - 9 3 ( d ) , w h i c h p r o v i d e s , i n p e r t i n e n t p a r t : 

" P r o p e r t y t a k e n o r d e t a i n e d u n d e r t h i s s e c t i o n .. . 
i s deemed t o be i n t h e c u s t o d y o f t h e s t a t e , c o u n t y  
o r m u n i c i p a l l a w e n f o r c e m e n t a g e n c y s u b j e c t o n l y t o 
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t h e o r d e r s and j u dgment o f t h e c o u r t h a v i n g 
j u r i s d i c t i o n o v e r t h e f o r f e i t u r e p r o c e e d i n g s . When 
p r o p e r t y i s s e i z e d u n d e r t h i s c h a p t e r , t h e s t a t e , 
c o u n t y o r m u n i c i p a l l a w e n f o r c e m e n t a g e n c y may: 

"(1) P l a c e t h e p r o p e r t y u n d e r s e a l ; 

" ( 2 ) Remove t h e p r o p e r t y t o a p l a c e 
d e s i g n a t e d by i t ; 

"(3) R e q u i r e t h e s t a t e , c o u n t y o r 
m u n i c i p a l l a w e n f o r c e m e n t a g e n c y t o t a k e 
c u s t o d y o f t h e p r o p e r t y a n d remove i t t o an 
a p p r o p r i a t e l o c a t i o n f o r d i s p o s i t i o n i n 
a c c o r d a n c e w i t h l a w " 

As t h e e m p h a s i z e d l a n g u a g e i n § 2 0-2-93(d) i n d i c a t e s , once 

p r o p e r t y has been s e i z e d ( w h e t h e r p u r s u a n t t o a w a r r a n t o r 

d u r i n g a w a r r a n t l e s s s e a r c h ) , t h a t p r o p e r t y i s deemed t o be i n 

t h e c u s t o d y o f l a w - e n f o r c e m e n t o f f i c i a l s , b u t i t i s s u b j e c t t o 

a c o u r t o r d e r . A l a b a ma's s t a t u t o r y w a r r a n t - a n d - f o r f e i t u r e 

scheme t h u s a l l o w s s t a t e l a w - e n f o r c e m e n t o f f i c i a l s b r o a d e r 

c o n t r o l o v e r s e i z e d p r o p e r t y t h a n m i g h t be e v i d e n t f r o m a mere 

r e a d i n g o f t h e l a n g u a g e o f t h e s e a r c h w a r r a n t i n t h i s c a s e . 

The manner o f e x e r c i s i n g c o n t r o l i s , however, s u b j e c t t o b e i n g 

s e t a s i d e upon a l a t e r c o u r t o r d e r . 

Our s t a t u t o r y w a r r a n t - a n d - f o r f e i t u r e scheme d i s t i n g u i s h e s 

t h i s c a s e f r o m S c a r a b i n v. Drug E n f o r c e m e n t A d m i n i s t r a t i o n , 

966 F.2d 989 ( 5 t h C i r . 1 9 9 2 ) , t h e p r i m a r y a u t h o r i t y upon w h i c h 
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A l e x a n d e r r e l i e s f o r h i s argument t h a t t h e s t a t e c o u r t (a) 

a c q u i r e d j u r i s d i c t i o n o v e r h i s p r o p e r t y by v i r t u e o f t h e 

s t a t e - i s s u e d s e a r c h w a r r a n t and (b) n e v e r r e l i n q u i s h e d s u c h 

j u r i s d i c t i o n . I n S c a r a b i n , t h e U n i t e d S t a t e s C o u r t o f A p p e a l s 

f o r t h e F i f t h C i r c u i t d e t e r m i n e d t h a t , u n d e r L o u i s i a n a l a w , 

t h e s t a t e c o u r t "had e x c l u s i v e c o n t r o l o v e r t h e r e s b y v i r t u e 

o f i s s u i n g t h e s e a r c h w a r r a n t t h a t p r o c u r e d t h e s e i z e d f u n d s . " 

966 F.2d a t 993. The c o u r t b a s e d i t s d e c i s i o n on a L o u i s i a n a 

s t a t u t e t h a t p r o v i d e d : 

"'When p r o p e r t y i s s e i z e d p u r s u a n t t o a s e a r c h 
w a r r a n t , i t s h a l l be r e t a i n e d u n d e r t h e d i r e c t i o n o f 
t h e j u d g e . I f s e i z e d p r o p e r t y i s n o t t o be u s e d [ a s ] 
e v i d e n c e o r i s no l o n g e r n e e d e d as e v i d e n c e , i t 
s h a l l be d i s p o s e d o f a c c o r d i n g t o l a w , u n d e r t h e  
d i r e c t i o n o f t h e j u d g e . ' " 

I d . a t 994 ( q u o t i n g L a . Code C r i m . P r o c . Ann. a r t . 167; 

e m p h a s i s a d d e d ) . The L o u i s i a n a s t a t u t o r y r e q u i r e m e n t t h a t 

d i s p o s i t i o n o f s e i z e d p r o p e r t y be " u n d e r t h e d i r e c t i o n o f t h e 

j u d g e " i m p o s e s a s i n e - q u a - n o n c o n d i t i o n upon t h e d i s p o s i t i o n 

o f s e i z e d p r o p e r t y t h a t does n o t e x i s t i n t h e l a n g u a g e o f § 

15-5-14 o r § 20-2-93. Read i n c o n j u n c t i o n , §§ 15-5-14 and 20¬

2-93 a l l o w t h e t r a n s f e r o f s e i z e d p r o p e r t y b u t make t h a t 

t r a n s f e r s u b j e c t t o b e i n g o v e r t u r n e d upon t h e i s s u a n c e o f a 

l a t e r j u d i c i a l o r d e r . C f . U n i t e d S t a t e s v. $490,920 i n U n i t e d 
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S t a t e s C u r r e n c y , 911 F. Supp. 720, 723-24 (S.D.N.Y. 1996) 

( d e c l i n i n g t o e x e r c i s e f e d e r a l j u r i s d i c t i o n o v e r s e i z e d 

p r o p e r t y d e s p i t e t h e t r a n s f e r o f p h y s i c a l c u s t o d y t o f e d e r a l 

a u t h o r i t i e s , b e c a u s e s t a t e c o u r t had d e n i e d s t a t e d i s t r i c t 

a t t o r n e y ' s m o t i o n t o t u r n t h e p r o p e r t y o v e r t o t h e f e d e r a l 

g o v e rnment and had g r a n t e d a c r o s s - m o t i o n f o r t h e r e t u r n o f 

t h e p r o p e r t y t o t h e p a r t i e s f r o m whom i t had been s e i z e d ) . 

B. C o m p l i a n c e w i t h a j u d i c i a l - f o r f e i t u r e p r o c e s s . The 

i m p l i c a t i o n i n t h e main o p i n i o n t h a t a c o u r t o r d e r i s r e q u i r e d 

f o r t h e t r a n s f e r t o f e d e r a l a g e n t s o f p r o p e r t y s e i z e d p u r s u a n t 

t o a s t a t e - i s s u e d w a r r a n t i s i n c o n s i s t e n t w i t h i t s s u g g e s t i o n 

t h a t c o m p l i a n c e w i t h t h e " a d o p t i v e - f o r f e i t u r e p r o c e s s " by 

n o n j u d i c i a l s t a t e a c t o r s m i g h t be s u f f i c i e n t t o a l l o w t r a n s f e r 

o f t h e p r o p e r t y t o f e d e r a l a g e n t s . The main o p i n i o n c o n c l u d e s 

t h a t t h e c i t y p r e s e n t e d no e v i d e n c e i n d i c a t i n g (a) t h a t a 

s t a t e o r l o c a l o f f i c i a l d e c i d e d t h a t " ' f o r f e i t u r e [was] n o t 

p o s s i b l e u n d e r [Alabama] la w o r ... t h a t i t [was] a d v a n t a g e o u s 

... t o t r a n s f e r t h e m a t t e r t o f e d e r a l a u t h o r i t i e s f o r a 

f e d e r a l a d m i n i s t r a t i v e f o r f e i t u r e p r o c e e d i n g , ' " So. 3d a t 

( q u o t i n g G r e e n , 55 So. 3d a t 2 5 8 ) , (b) t h a t a s t a t e o r 

l o c a l o f f i c i a l r e q u e s t e d t h a t t h e DEA a d o p t t h e s e i z u r e , and 
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(c) t h a t t h e DEA a c c e p t e d t h e r e q u e s t . A c c o r d i n g l y , t h e main 

o p i n i o n h o l d s t h a t " t h e c i t y f a i l e d t o meet i t s b u r d e n o f 

d e m o n s t r a t i n g t h a t t h e r e were no i s s u e s o f g e n u i n e f a c t " as t o 

w h e t h e r " t h e f e d e r a l c o u r t had o b t a i n e d j u r i s d i c t i o n ... o r 

... [ w h e t h e r ] t h e s t a t e had been d i v e s t e d o f j u r i s d i c t i o n " 

b e c a u s e t h e c i t y p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t t h e 

a d o p t i v e - f o r f e i t u r e p r o c e s s "was e v e r begun, much l e s s b r o u g h t 

t o f r u i t i o n . " So. 3d a t . 

N o t w i t h s t a n d i n g t h e f a c t t h a t t h e main o p i n i o n t r e a t s as 

p r e s c r i p t i v e a s e q u e n c e o f e v e n t s t h a t t h e G r e e n c o u r t 

o u t l i n e d i n p u r e l y d e s c r i p t i v e t e r m s , see 55 So. 3d a t 258, 

one can i n f e r , f r o m t h e f a c t s t h a t a j o i n t t a s k f o r c e o f BPD 

o f f i c e r s and DEA a g e n t s p a r t i c i p a t e d i n t h e s e a r c h o f 

A l e x a n d e r ' s r e s i d e n c e and t h a t a BPD o f f i c e r who had been 

c r o s s - d e p u t i z e d by t h e DEA y e a r s e a r l i e r t r a n s f e r r e d t h e f u n d s 

t o t h e DEA, t h a t s u c h a p r o c e s s was, i n f a c t , f o l l o w e d i n t h i s 

c a s e . N e v e r t h e l e s s , i t i s i n c o n s i s t e n t t o f a u l t t h e c i t y f o r 

f a i l i n g t o d e m o n s t r a t e c o m p l i a n c e w i t h a p r o c e s s t h a t can be 

c a r r i e d o u t by n o n j u d i c i a l a c t o r s i f , as a l s o i n d i c a t e d i n t h e  

main o p i n i o n , o n l y a c o u r t o r d e r w i l l a u t h o r i z e an a d o p t i v e 

f o r f e i t u r e o f p r o p e r t y s e i z e d p u r s u a n t t o a w a r r a n t . I have 
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no p r o b l e m w i t h a r e q u i r e m e n t t h a t o n l y a c o u r t o r d e r w i l l 

a u t h o r i z e an a d o p t i v e f o r f e i t u r e o f p r o p e r t y -- i r r e s p e c t i v e 

o f w h e t h e r t h e p r o p e r t y has been s e i z e d p u r s u a n t t o a w a r r a n t 

o r s e i z e d i n a w a r r a n t l e s s s e a r c h , b u t I t h i n k t h a t s u c h a 

r e q u i r e m e n t s h o u l d be mandated by t h e l e g i s l a t u r e , n o t by t h i s 

c o u r t . A t p r e s e n t , t h e r e i s no s u c h r e q u i r e m e n t i n § 20-2-93. 

I I I . 

F i n a l l y , I b e l i e v e i t i s b a d p u b l i c p o l i c y t o 

d i f f e r e n t i a t e , f o r p u r p o s e s o f a d o p t i v e f o r f e i t u r e , b e t w e e n 

w a r r a n t l e s s s e a r c h e s and s e a r c h e s p u r s u a n t t o a w a r r a n t . 

M a k i n g p r o p e r t y s e i z e d i n a w a r r a n t l e s s s e a r c h more e a s i l y 

t r a n s f e r r a b l e t o f e d e r a l a g e n t s v i a t h e a d o p t i v e - f o r f e i t u r e 

d o c t r i n e t h a n p r o p e r t y s e i z e d p u r s u a n t t o a w a r r a n t w i l l o n l y 

g i v e l a w - e n f o r c e m e n t o f f i c e r s an i n c e n t i v e t o c o n d u c t more 

w a r r a n t l e s s s e a r c h e s , t h e r e b y u n d e r m i n i n g t h e F o u r t h 

Amendment. 

B a s e d on t h e f o r e g o i n g r e a s o n s , I w o u l d a f f i r m t h e 

ju d g m e n t o f t h e J e f f e r s o n C i r c u i t C o u r t . 
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