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MOORE, Judge. 

Bruce R. McCormick appeals from a judgment e n t e r e d by the 

J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) i n f a v o r of W i l l i s 

R. B u n t i n g I I I . We r e v e r s e . 



2100985 

P r o c e d u r a l H i s t o r y 

On October 14, 2009, B u n t i n g f i l e d a c o m p l a i n t a g a i n s t 

McCormick and o t h e r defendants a l l e g i n g , among o t h e r t h i n g s , 

t h a t McCormick had n e g l i g e n t l y a l l o w e d the v e h i c l e t h a t he was 

d r i v i n g t o c o l l i d e w i t h B u n t i n g ' s v e h i c l e . The case 

e v e n t u a l l y proceeded t o t r i a l on B u n t i n g ' s n e g l i g e n c e c l a i m 

a g a i n s t McCormick. P r i o r t o t r i a l , B u n t i n g f i l e d a motion i n 

l i m i n e t o p r e v e n t McCormick, d u r i n g the t r i a l , from r e f e r r i n g 

t o "any payments made f o r [ B u n t i n g ' s ] m e d i c a l and h o s p i t a l 

expenses by any p e r s o n or e n t i t y t h a t i s not a p a r t y t o t h i s 

a c t i o n " or from a r g u i n g t h a t B u n t i n g ' s damages award s h o u l d be 

reduced or o t h e r w i s e a f f e c t e d by such payments. At the o u t s e t 

o f the t r i a l , the t r i a l c o u r t g r a n t e d t h a t motion i n l i m i n e , 

and, d u r i n g the t r i a l , the t r i a l c o u r t d i d not a l l o w McCormick 

t o p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t c o l l a t e r a l s o u r ces had 

p a i d the m e d i c a l expenses f o r which B u n t i n g was s e e k i n g 

r e c o v e r y , which amounted t o $36,552.03. A l s o d u r i n g the 

t r i a l , McCormick's a t t o r n e y o f f e r e d p r o o f , out o f the h e a r i n g 

o f the j u r y , t h a t B l u e Cross and B l u e S h i e l d of Alabama had 

p a i d $2,434.08 and U n i t e d S e r v i c e Automobile A s s o c i a t i o n had 

p a i d $1,426.02 i n m e d i c a l expenses on b e h a l f of B u n t i n g . 
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The j u r y r e t u r n e d a v e r d i c t i n f a v o r o f B u n t i n g and 

awarded him damages i n the amount of $27,181.03; on March 11, 

2011, the t r i a l c o u r t e n t e r e d a judgment on the j u r y ' s 

v e r d i c t . On A p r i l 11, 2011, McCormick f i l e d a motion t o 

a l t e r , amend, or v a c a t e the t r i a l c o u r t ' s judgment, 1 a r g u i n g 

t h a t the t r i a l c o u r t had i m p r o p e r l y e x c l u d e d e v i d e n c e of 

c o l l a t e r a l - s o u r c e payments i n c o n t r a v e n t i o n o f § 12-21-45(a), 

A l a . Code 1975. 2 The t r i a l c o u r t d e n i e d t h a t motion on May 

20, 2011, r e a s o n i n g t h a t the Alabama Rul e s o f Evidence had 

superseded § 12-21-45 and had r e v i v e d the common-law 

1The 30th day a f t e r the judgment was e n t e r e d was Sunday, 
A p r i l 10, 2011. T h e r e f o r e , McCormick had u n t i l the Monday, 
A p r i l 11, 2011, t o f i l e h i s postjudgment motion. See Rule 6, 
A l a . R. C i v . P. 

2 S e c t i o n 12-21-45 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) I n a l l c i v i l a c t i o n s where damages f o r any 
m e d i c a l or h o s p i t a l expenses are c l a i m e d and are 
l e g a l l y r e c o v e r a b l e f o r p e r s o n a l i n j u r y or death, 
e v i d e n c e t h a t the p l a i n t i f f ' s m e d i c a l or h o s p i t a l 
expenses have been or w i l l be p a i d or r e i m b u r s e d 
s h a l l be a d m i s s i b l e as competent e v i d e n c e . ... " 
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c o l l a t e r a l - s o u r c e r u l e . 3 McCormick f i l e d h i s n o t i c e o f a p p e a l 

on June 30, 2011. 

D i s c u s s i o n 

In h i s b r i e f t o t h i s c o u r t , McCormick s t a t e s t h a t "the 

s o l e i s s u e on a p p e a l i s whether the t r i a l c o u r t e r r e d by 

r e f u s i n g t o a p p l y § 12-21-45 and p r e c l u d i n g McCormick from 

p r e s e n t i n g e v i d e n c e t h a t [ B u n t i n g ' s ] m e d i c a l b i l l s had been 

p a i d by a c o l l a t e r a l source and the amounts of those 

payments." (McCormick's b r i e f a t p. 3.) In C r o c k e r v. 

Grammer, [Ms. 2090957, Sept. 9, 2011] So. 3d , 

( A l a . C i v . App. 2011), t h i s c o u r t h e l d t h a t the l e g i s l a t u r e 

had m o d i f i e d the common-law c o l l a t e r a l - s o u r c e r u l e i n o r d e r t o 

a l l o w Alabama j u r i e s t o determine whether an award of damages 

s h o u l d be reduced as a r e s u l t o f payments of m e d i c a l and 

h o s p i t a l expenses made by t h i r d p a r t i e s on b e h a l f of a 

p l a i n t i f f . T h i s c o u r t f u r t h e r h e l d t h a t R u l e s 401, 402, and 

403 o f the Alabama Ru l e s of E v i d e n c e d i d not c o n f l i c t w i t h or 

3The common-law c o l l a t e r a l - s o u r c e r u l e p r e v e n t e d r e d u c t i o n 
o f the amount of damages r e c o v e r a b l e i n a p e r s o n a l - i n j u r y 
a c t i o n based on a p l a i n t i f f ' s r e c e i p t of b e n e f i t s "from a 
source w h o l l y c o l l a t e r a l t o and independent of the wrongdoer" 
and r e n d e r e d any e v i d e n c e of the r e c e i p t o f such b e n e f i t s 
i r r e l e v a n t and i n a d m i s s i b l e . W i l l i s t o n v. A r d , 611 So. 2d 
274, 278 ( A l a . 1992). 
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supersede § 12-21-45 so as t o undo t h a t l e g i s l a t i v e 

m o d i f i c a t i o n and t o r e v i v e the common-law c o l l a t e r a l - s o u r c e 

r u l e . ___ So. 3d a t ___ . In t h i s case, the t r i a l c o u r t 

s p e c i f i c a l l y f o l l o w e d the e x a c t same r e a s o n i n g used by the 

t r i a l c o u r t i n C r o c k e r , which t h i s c o u r t r e j e c t e d . In so 

d o i n g , the t r i a l c o u r t e r r e d as a m a t t e r o f law i n p r e c l u d i n g 

McCormick from i n t r o d u c i n g e v i d e n c e o f the c o l l a t e r a l - s o u r c e 

payments f o r B u n t i n g ' s m e d i c a l and h o s p i t a l expenses. 

That e r r o r was not harmless s i m p l y because the j u r y 

r e t u r n e d a v e r d i c t f o r l e s s than the amount of the m e d i c a l 

expenses B u n t i n g c l a i m e d a t t r i a l . McCormick defended 

B u n t i n g ' s c l a i m f o r m e d i c a l expenses l a r g e l y by c o n v i n c i n g the 

j u r y t h a t those expenses had not been p r o x i m a t e l y caused by 

the a u t o m o b i l e a c c i d e n t . See W e l l s v. Mohammed, 879 So. 2d 

1188 ( A l a . C i v . App. 2003) ( h o l d i n g t h a t a j u r y can d e c i d e 

t h a t c e r t a i n c l a i m e d m e d i c a l expenses were not p r o x i m a t e l y 

caused by the n e g l i g e n c e of the defendant and d e c l i n e t o award 

such m e d i c a l expenses). However, because of the erroneous 

e v i d e n t i a r y r u l i n g by the t r i a l c o u r t , McCormick was not 

a l l o w e d t o p r e s e n t e v i d e n c e of the c o l l a t e r a l - s o u r c e payments 

or t o argue t h a t the damages award s h o u l d be reduced even 
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f u r t h e r t o account f o r those payments. As noted i n C r o c k e r , 

i f the c o l l a t e r a l - s o u r c e payments had been a d m i t t e d , the " j u r y 

[might have] d e c i d e [ d ] t h a t [Bunting] ... would r e c e i v e an 

undue w i n d f a l l i f the damages were not reduced t o account f o r 

the compensation [Bunting] had a l r e a d y r e c e i v e d i n the form o f 

t h i r d - p a r t y payments." ___ So. 3d a t ___ . By removing from 

the j u r y the d i s c r e t i o n t o a d j u s t the damages award on account 

of the e v i d e n c e r e l a t i n g t o c o l l a t e r a l - s o u r c e payments, the 

t r i a l c o u r t " p r o b a b l y i n j u r i o u s l y a f f e c t e d [McCormick's] 

s u b s t a n t i a l r i g h t s . " Rule 45, A l a . R. App. P. Consequently, 

we r e v e r s e the judgment of the t r i a l c o u r t , and we remand the 

case f o r a new t r i a l i n c o n f o r m i t y w i t h § 12-21-45. 

McCormick a l s o argues t h a t he s h o u l d be a l l o w e d t o prove 

t h a t B u n t i n g ' s m e d i c a l p r o v i d e r s d i s c o u n t e d t h e i r b i l l s and/or 

a c c e p t e d as f u l l payment f o r t h e i r s e r v i c e s the amounts 

t e n d e r e d by the c o l l a t e r a l s o u r c e s , " w r i t i n g o f f " any b a l a n c e . 

Because the t r i a l c o u r t r u l e d t h a t McCormick c o u l d not 

i n t r o d u c e any e v i d e n c e o f c o l l a t e r a l - s o u r c e payments, 

McCormick d i d not attempt t o i n t r o d u c e any f u r t h e r e v i d e n c e o f 

the e f f e c t of those payments on B u n t i n g ' s f i n a n c i a l 

o b l i g a t i o n s t o h i s m e d i c a l p r o v i d e r s . The t r i a l c o u r t thus 
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never r u l e d on the q u e s t i o n whether t h a t e v i d e n c e would be 

a d m i s s i b l e under § 12-21-45 o r o t h e r w i s e . U n l e s s and u n t i l 

McCormick r e c e i v e s an adverse r u l i n g from the t r i a l c o u r t on 

remand, t h i s i s s u e i s not r i p e f o r our re v i e w . See C r o c k e r , 

supra a t n.5. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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