
REL: 05/18/2012 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 

OCTOBER TERM, 2011-2012 

2101029 

Board of School Commissioners of Mobile County 

v. 

Joann Christopher 

Appeal from Federal Mediation and C o n c i l i a t i o n Service 
(FMCS No. 10-04431) 

THOMPSON, P r e s i d i n g J u d g e . 

On May 7, 2010, Roy D. N i c h o l s , t h e s u p e r i n t e n d e n t o f t h e 

M o b i l e C o u n t y B o a r d o f S c h o o l C o m m i s s i o n e r s , n o t i f i e d J o a n n 

C h r i s t o p h e r o f h i s i n t e n t i o n t o recommend t h e t e r m i n a t i o n o f 
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h e r employment p u r s u a n t t o t h e r e d u c t i o n - i n - f o r c e p o l i c y ( " R I F 

p o l i c y " ) a d o p t e d b y t h e M o b i l e C o u n t y B o a r d o f S c h o o l 

C o m m i s s i o n e r s ( " t h e B o a r d " ) i n c o m p l i a n c e w i t h § 16-1-33, A l a . 

Code 1975. The r e c o r d i n d i c a t e s t h a t b u d g e t a r y p r o b l e m s 

n e c e s s i t a t e d t h e t e r m i n a t i o n o f t h e employment o f a number o f 

t h e B o a r d ' s e m p l o y e e s u n d e r t h e R I F p o l i c y . The n o t i c e 

p r o v i d e d b y t h e s u p e r i n t e n d e n t t o C h r i s t o p h e r s t a t e d , among 

o t h e r t h i n g s , t h a t t h e B o a r d p l a n n e d t o c o n d u c t a h e a r i n g on 

t h e p r o p o s e d t e r m i n a t i o n on June 16, 2010, and t h a t , i f t h e 

B o a r d a f f i r m e d t h e s u p e r i n t e n d e n t ' s t e r m i n a t i o n 

r e c o m m e n d a t i o n , C h r i s t o p h e r c o u l d e l e c t t o c o n t e s t t h e 

t e r m i n a t i o n o f h e r employment p u r s u a n t § 36-26-104 o f t h e 

f o r m e r F a i r D i s m i s s a l A c t ("the FDA"), § 36-26-100 e t s e q . , 

A l a . Code 1975 ( r e p e a l e d and r e p l a c e d by § 16-24C-1 e t s e q . , 

A l a . Code 1 9 7 5 ) . On May 17, 2010, C h r i s t o p h e r n o t i f i e d t h e 

B o a r d o f h e r i n t e n t t o c o n t e s t t h e t e r m i n a t i o n o f h e r 

employment. 

On June 17, 2010, t h e B o a r d a f f i r m e d t h e t e r m i n a t i o n 

d e c i s i o n , and C h r i s t o p h e r f i l e d a t i m e l y n o t i c e o f a p p e a l o f 

t h a t d e c i s i o n . A h e a r i n g o f f i c e r c o n d u c t e d a h e a r i n g on M a r c h 

16, 2011. On J u l y 12, 2011, t h e h e a r i n g o f f i c e r e n t e r e d a 
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d e c i s i o n r e v e r s i n g t h e t e r m i n a t i o n o f C h r i s t o p h e r ' s 

employment. The B o a r d f i l e d a t i m e l y r e q u e s t t h a t t h i s c o u r t 

a c c e p t i t s a p p e a l . See f o r m e r § 36-26-104, A l a . Code 1975 

( r e p e a l e d and r e p l a c e d by § 16-24C-6, A l a . Code 1 9 7 5 ) . T h i s 

c o u r t g r a n t e d t h e B o a r d ' s r e q u e s t and a c c e p t e d t h e a p p e a l . 

As an i n i t i a l m a t t e r , we n o t e t h a t , d u r i n g t h e t i m e t h i s 

a p p e a l has been p e n d i n g , t h e A l a b a m a L e g i s l a t u r e e n a c t e d t h e 

S t u d e n t s F i r s t A c t ("the S F A " ) , § 16-24C-1 e t s e q . , A l a . Code 

1975. The SFA r e p e a l e d b o t h t h e f o r m e r T e a c h e r T e n u r e A c t 

("TTA"), §§ 16-24-1 t h r o u g h -38, A l a . Code 1975 ( r e p e a l e d and 

r e p l a c e d b y § 16-24C-1 e t s e q . , A l a . Code 1 9 7 5 ) , and t h e FDA. 

F o r t h e most p a r t , t h e SFA became e f f e c t i v e on J u l y 1, 2011. 

§ 1 6 ( b ) , A c t No. 2011-270, A l a . A c t s 2011; see a l s o Comment, 

§ 16-24C-14, A l a . Code 1975. However, A c t No. 2011-270, t h e 

l e g i s l a t i o n t h a t e s t a b l i s h e d t h e SFA, a l s o s p e c i f i e d t h a t some 

p o r t i o n s o f t h e SFA were t o be e f f e c t i v e b e f o r e J u l y 1, 2011. 

S p e c i f i c a l l y , A c t No. 2011-270 p r o v i d e s t h a t t h e s e c t i o n 

t h a t i s now § 1 6 - 2 4 C - 6 ( h ) ( 3 ) became e f f e c t i v e a t t h e t i m e t h e 

l e g i s l a t i o n became l a w , w h i c h o c c u r r e d i n t h i s c a s e on May 26, 

2011, when i t was s i g n e d by t h e g o v e r n o r . § 16, A c t No. 2011¬

270. S p e c i f i c a l l y , s e c t i o n 16 p r o v i d e s : 
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" ( a ) S u b d i v i s i o n (2) and s u b d i v i s i o n (3) o f  
s u b s e c t i o n (h) o f S e c t i o n 6 s h a l l be e f f e c t i v e  
i m m e d i a t e l y f o l l o w i n g p a s s a g e and a p p r o v a l o f t h i s  
a c t b y t h e G o v e r n o r , o r i t s o t h e r w i s e b e c o m i n g l a w . 

"(b) S u b j e c t t o t h e f o l l o w i n g t e r m s and 
q u a l i f i c a t i o n s , t h e r e m a i n d e r o f t h i s a c t s h a l l be  
e f f e c t i v e on J u l y 1, 2011, f o l l o w i n g p a s s a g e a n d  
a p p r o v a l o f t h i s a c t b y t h e G o v e r n o r , o r i t s  
o t h e r w i s e b e c o m i n g l a w : 

"(1) E m p l o y e e s who have a t t a i n e d 
t e n u r e d s t a t u s u n d e r t h e T e a c h e r T e n u r e Law 
o r n o n p r o b a t i o n a r y s t a t u s u n d e r t h e F a i r 
D i s m i s s a l A c t as o f t h e e f f e c t i v e d a t e o f 
t h i s a c t , i n t h e c a s e o f t e n u r e d t e a c h e r s , 
s h a l l be deemed t e n u r e d t e a c h e r s u n d e r t h i s 
a c t and, i n t h e c a s e o f n o n p r o b a t i o n a r y 
e m p l o y e e s w i t h i n t h e m e a n i n g o f t h e F a i r 
D i s m i s s a l A c t s h a l l be deemed 
n o n p r o b a t i o n a r y c l a s s i f i e d e m p l o y e e s u n d e r 
t h i s a c t . E m p l o y e e s who have n o t a t t a i n e d 
t e n u r e d s t a t u s u n d e r t h e T e a c h e r T e n u r e Law 
o r n o n p r o b a t i o n a r y s t a t u s u n d e r t h e F a i r 
D i s m i s s a l A c t as o f t h e e f f e c t i v e d a t e o f 
t h i s a c t s h a l l be s u b j e c t t o t h e t e r m s and 
p r o v i s i o n s o f t h i s a c t r e s p e c t i n g t h e 
a t t a i n m e n t o f t e a c h e r t e n u r e o r 
n o n p r o b a t i o n a r y s t a t u s , and a l l t i m e i n 
s e r v i c e t h a t w o u l d have been c r e d i t e d 
t o w a r d t h e a t t a i n m e n t o f e i t h e r t e n u r e 
u n d e r t h e T e a c h e r T e n u r e Law o r 
n o n p r o b a t i o n a r y s t a t u s u n d e r t h e F a i r 
D i s m i s s a l A c t s h a l l be c r e d i t e d t o w a r d t h e 
a t t a i n m e n t o f t e n u r e o r n o n p r o b a t i o n a r y 
s t a t u s i n t h e c o r r e s p o n d i n g employment 
c a t e g o r y u n d e r t h i s a c t . 

"(2) A l l employment a c t i o n s a n d 
p r o c e e d i n g s t h a t have b e e n i n i t i a t e d u n d e r 
e i t h e r t h e T e a c h e r T e n u r e Law o r t h e F a i r 
D i s m i s s a l A c t t h a t a r e p e n d i n g on t h e 
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e f f e c t i v e d a t e o f t h i s a c t s h a l l be 
c o m p l e t e d u n d e r t h e s t a t u t o r y p r o c e d u r e s 
t h a t were i n e f f e c t on t h e d a t e t h e a c t i o n 
o r p r o c e e d i n g was commenced." 

(Emp h a s i s added.) 

S e c t i o n 16-24C-6 g o v e r n s g r o u n d s f o r t e r m i n a t i o n s , t h e 

p r o c e d u r e s f o r t e r m i n a t i o n s and h e a r i n g s , a n d a p p e a l s . 

S u b s e c t i o n (h) o f t h a t s t a t u t e , w h i c h i s r e f e r e n c e d i n § 16(a) 

o f A c t No. 2011-270, q u o t e d above, p r o v i d e s , i n p e r t i n e n t 

p a r t : 

"(h) The f o l l o w i n g a d d i t i o n a l t e r m s , c o n d i t i o n s , 
and l i m i t a t i o n s a p p l y t o t e r m i n a t i o n s and a p p e a l s 
t h e r e f r o m : 

II 

"(3) L a y o f f s o r o t h e r p e r s o n n e l 
a c t i o n s t h a t a r e u n a v o i d a b l e r e d u c t i o n s i n 
t h e w o r k f o r c e b e y o n d n o r m a l a t t r i t i o n due 
t o d e c r e a s e d s t u d e n t e n r o l l m e n t o r s h o r t a g e 
o f r e v e n u e s as s p e c i f i e d i n S e c t i o n 
16-1-33, a r e n o t s u b j e c t t o c h a l l e n g e o r 
r e v i e w u n d e r t h i s c h a p t e r . " 

We n o t e t h a t t h e c o d i f i c a t i o n o f t h e SFA i n t h e A l a b a m a 

Code o m i t s t h e p r o v i s i o n s s e t f o r t h i n § 16 o f A c t No. 2011¬

270 c o n c e r n i n g t h e e f f e c t i v e d a t e s o f t h a t l e g i s l a t i o n . 

I n s t e a d , t h e i n f o r m a t i o n c o n c e r n i n g t h e e f f e c t i v e d a t e s o f t h e 

SFA i s s e t f o r t h i n t h e Code C o m m i s s i o n e r ' s N o t e s t o § 16-24C-

6 and § 16-24C-14, A l a . Code 1975. However, " t h e f a i l u r e o f 
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t h e p u b l i s h e r ... t o i n c o r p o r a t e [ t h e f u l l t e x t o f § 16, A c t 

No. 2011-270,] i n t o t h e Code d i d n o t a f f e c t [ t h e ] v a l i d i t y " o f 

t h a t s e c t i o n . Ex p a r t e Rheem M f g . , 524 So. 2d 631, 633 ( A l a . 

1988) ( e x p l a i n i n g t h a t s e c t i o n s o f a l e g i s l a t i v e e n a c t m e n t 

" d e a l i n g w i t h t h e e f f e c t i v e d a t e [ o f l e g i s l a t i o n ] ... b e l o n g s 

i n t h a t c a t e g o r y o f p r o v i s i o n s t h a t c u s t o m a r i l y a r e n o t 

c o d i f i e d b u t r e m a i n v i a b l e and a p p l i c a b l e p r o v i s i o n s o f t h e 

l e g i s l a t i v e e n a c t m e n t " ) . Thus, s u b s e c t i o n 1 6 - 2 4 C - 6 ( h ) ( 3 ) , 

w h i c h a d d r e s s e s s i t u a t i o n s i n w h i c h employment i s t e r m i n a t e d 

p u r s u a n t t o a R I F p o l i c y , t o o k e f f e c t on May 26, 2011, when 

A c t No. 2011-270 was s i g n e d b y t h e g o v e r n o r . As i s s p e c i f i e d 

i n § 16(b) o f A c t No. 2011-270, " t h e r e m a i n d e r o f [ t h e SFA 

became] e f f e c t i v e on J u l y 1, 2011." 

I n t h i s c a s e , N i c h o l s n o t i f i e d C h r i s t o p h e r on May 7, 

2010, t h a t he was recommending t o t h e B o a r d t h a t h e r 

employment be t e r m i n a t e d p u r s u a n t t o t h e B o a r d ' s R I F p o l i c y 

and t h a t she c o u l d c o n t e s t h i s r e c o m m e n d a t i o n p u r s u a n t t o t h e 

p r o v i s i o n s o f t h e FDA. On June 17, 2010, t h e B o a r d n o t i f i e d 

C h r i s t o p h e r t h a t i t h a d u p h e l d N i c h o l s ' s r e c o m m e n d a t i o n and 

t e r m i n a t e d h e r employment. I n t h a t n o t i f i c a t i o n , t h e B o a r d 

i n f o r m e d C h r i s t o p h e r t h a t she h a d t h e r i g h t t o a p p e a l p u r s u a n t 
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t o t h e FDA, w h i c h was i n e f f e c t a t t h e t i m e . On June 23, 

2010, C h r i s t o p h e r f i l e d a n o t i c e o f a p p e a l , c i t i n g t h e 

p r o v i s i o n s o f t h e FDA as a u t h o r i t y f o r t h a t a p p e a l . The 

h e a r i n g o f f i c e r c o n d u c t e d a h e a r i n g on M a r c h 16, 2011. 

However, t h e h e a r i n g o f f i c e r e n t e r e d h i s d e c i s i o n i n t h i s 

m a t t e r on J u l y 12, 2011, a f t e r t h e e f f e c t i v e d a t e o f § 16-24C-

6 ( h ) ( 3 ) . 

T h i s c o u r t a s k e d t h e p a r t i e s t o b r i e f w h e t h e r § 

1 6 - 2 4 C - 6 ( h ) ( 3 ) , A l a . Code 1975, was i n t e n d e d t o a p p l y t o b a r 

a c t i o n s s u c h as t h i s one t h a t were p e n d i n g a t t h e t i m e o f t h e 

e n a c t m e n t o f A c t No. 2011-270. T h i s c o u r t a l s o a l l o w e d t h e 

p a r t i e s i n t h e c o n s o l i d a t e d a p p e a l s - - a p p e a l no. 210252 

( H u n t s v i l l e C i t y B o a r d o f E d u c a t i o n v. S t r a n a h a n ) and a p p e a l 

no. 2110286 ( H u n t s v i l l e C i t y B o a r d o f E d u c a t i o n v. H o l m e s ) - - t o 

s u b m i t a r g u m e n t s and a p p e a r as a m i c i c u r i a e a t o r a l a r g u m e n t ; 

t h o s e two c a s e s a r e h e r e i n a f t e r r e f e r r e d t o as " t h e H u n t s v i l l e 

c a s e s . " T h o s e c o n s o l i d a t e d a p p e a l s , w h i c h t h i s c o u r t has 

a c c e p t e d , c o n c e r n e d a p p e a l s f r o m t e r m i n a t i o n s r e s u l t i n g f r o m 

t h e H u n t s v i l l e C i t y B o a r d o f E d u c a t i o n ' s R I F p o l i c y . 

The p a r t i e s a n d t h e a m i c i c u r i a e e a c h r e s p o n d e d t o t h i s 

c o u r t ' s r e q u e s t f o r b r i e f s on t h e i s s u e , and t h e y e a c h 
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a p p e a r e d a t o r a l argument t o a d d r e s s t h e i s s u e w h e t h e r § 16-

2 4 C - 6 ( h ) ( 3 ) b a r r e d an e m p l o y e e ' s a p p e a l o f a t e r m i n a t i o n 

d e c i s i o n made as a r e s u l t o f a R I F p o l i c y when t h e h e a r i n g 

o f f i c e r e n t e r e d h i s o r h e r d e c i s i o n a f t e r t h e e f f e c t i v e d a t e 

o f § 1 6 - 2 4 C - 6 ( h ) ( 3 ) , A l a . Code 1975. C h r i s t o p h e r c o n t e n d e d 

t h a t § 1 6 - 2 4 C - 6 ( h ) ( 3 ) does n o t p r e c l u d e h e r c l a i m s . The B o a r d 

a r g u e d , among o t h e r t h i n g s , t h a t b e c a u s e § 16 o f A c t No. 2011¬

270 s p e c i f i e s t h a t § 6 ( h ) ( 2 ) a n d (3) o f t h e a c t ( i . e . , what i s 

now c o d i f i e d as § 1 6 - 2 4 C - 6 ( h ) ( 2 ) and (3)) were t o t a k e e f f e c t 

i m m e d i a t e l y , t h o s e s u b s e c t i o n s a p p l i e d t o t h i s a c t i o n , w h i c h 

was p e n d i n g , b u t h a d n o t y e t b e e n d e c i d e d , a t t h e t i m e o f t h e 

p a s s a g e o f t h e SFA l e g i s l a t i o n . The H u n t s v i l l e C i t y B o a r d o f 

E d u c a t i o n , as a m i c u s c u r i a e , s u b m i t t e d t h e o n l y b r i e f t o 

a d d r e s s t h e i s s u e w h e t h e r r e t r o a c t i v e a p p l i c a t i o n o f § 16-24C-

6 ( h ) ( 3 ) i s a p p r o p r i a t e ; t h e p a r t i e s and t h e o t h e r a m i c i c u r i a e 

e a c h a d d r e s s e d t h a t i s s u e i n t h e i r a r g u m e n t s b e f o r e t h i s c o u r t 

d u r i n g o r a l a r g u m e n t . 

"The g e n e r a l r u l e i s t h a t r e t r o s p e c t i v e a p p l i c a t i o n o f a 

s t a t u t e i s n o t f a v o r e d and l e g i s l a t i v e i n t e n t t o make a 

s t a t u t e r e t r o s p e c t i v e must be c l e a r l y e x p r e s s e d b e f o r e t h e 
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s t a t u t e w i l l be c o n s t r u e d t o o p e r a t e r e t r o s p e c t i v e l y . " 

K i t t r e l l v. B e n j a m i n , 396 So. 2d 93, 94 ( A l a . 1 9 8 1 ) . 

"Our Supreme C o u r t has a p p l i e d a s t a t e 
c o n s t i t u t i o n a l p r o v i s i o n i n d e t e r m i n i n g w h e t h e r an 
a c t o f t h e l e g i s l a t u r e c a n be a p p l i e d 
r e t r o s p e c t i v e l y and has c o n c l u d e d t h a t t h e 
c o n s t i t u t i o n r e q u i r e s t h a t t h e t i t l e o f t h e a c t 
r e f l e c t s t h e l e g i s l a t u r e ' s i n t e n t f o r r e t r o a c t i v e 
e f f e c t : 

" ' T h i s C o u r t has i n t e r p r e t e d § 45 
[Alabama C o n s t i t u t i o n o f 1901,] as i m p o s i n g 
t h e r e q u i r e m e n t t h a t where an a c t i s 
i n t e n d e d t o h a v e r e t r o a c t i v e a p p l i c a t i o n , 
t h e t i t l e o f t h e a c t must " f a i r l y and 
r e a s o n a b l y i n d i c a t [ e ] t h a t t h e a c t i s 
r e t r o s p e c t i v e . " L i n d s a y v. U n i t e d S t a t e s  
S a v i n g s and L o a n A s s o c i a t i o n , 120 A l a . 156, 
24 So. 171 ( 1 8 9 7 ) ; see G a y l e v. E d w a r d s , 
261 A l a . 84, 72 So. 2d 848 ( 1 9 5 4 ) . ' 

"Alabama Educ. A s s ' n v. G r a y s o n , 382 So. 2d 501, 505 
( A l a . 1 9 8 0 ) . 

"The C o u r t o f A p p e a l s , a f t e r c o n d u c t i n g a 
d e t a i l e d a n a l y s i s o f w h e t h e r a s t a t u t e s h o u l d be 
a p p l i e d r e t r o a c t i v e l y , s t a t e d as f o l l o w s : 

" ' I t i s a f u n d a m e n t a l p r e c e p t o f o u r 
j u r i s p r u d e n c e t h a t s u b s t a n t i v e l e g a l 
i n t e r e s t s s p r i n g f r o m t h e l a w i n e f f e c t a t 
t h e t i m e s u c h i n t e r e s t s a r e a l l e g e d t o have 
a r i s e n o r t o have b e e n v i o l a t e d . F o r t h i s 
r e a s o n , u n d o u b t e d l y i n d u c e d b y a s e n s e [ o f ] 
what i s f a i r and what i s r i g h t , c o u r t s have 
u n i f o r m l y b e e n r e l u c t a n t t o c o n s t r u e 
s t a t u t e s as h a v i n g r e t r o a c t i v e o p e r a t i o n , 
e v e n t h o u g h non o f f e n s i v e c o n s t i t u t i o n a l l y , 
u n l e s s t h e i n t e n t o f t h e l e g i s l a t u r e t h a t 
a s t a t u t e i s t o o p e r a t e r e t r o a c t i v e l y i s 
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made c e r t a i n , e i t h e r b y a c t u a l w o r d s , o r b y 
c l e a r and n e c e s s a r y i m p l i c a t i o n . ' 

"Alabama Power Co. v. D i r e c t o r o f I n d u s . R e l a t i o n s , 
36 A l a . App. 218, 221, 54 So. 2d 786, 788 (1951) 
c e r t . d e n i e d . 

"Our Supreme C o u r t r e s t a t e d t h e p r e s u m p t i o n 
a g a i n s t r e t r o a c t i v e a p p l i c a t i o n o f l a w s , as f o l l o w s : 

"'The j u d i c i a r y g e n e r a l l y d i s d a i n s 
r e t r o a c t i v e a p p l i c a t i o n o f l a w s b e c a u s e 
s u c h a p p l i c a t i o n u s u a l l y i n j e c t s undue 
d i s h a r m o n y and c h a o s i n t h e a p p l i c a t i o n o f 
l a w t o a g i v e n f a c t s i t u a t i o n ; t h e r e f o r e , 
t h e c o u r t s w i l l g e n e r a l l y i n d u l g e e v e r y 
p r e s u m p t i o n i n f a v o r o f p r o s p e c t i v e 
a p p l i c a t i o n u n l e s s t h e l e g i s l a t u r e ' s i n t e n t 
t o t h e c o n t r a r y i s c l e a r l y and e x p l i c i t l y 
e x p r e s s e d . C i t y o f B r e w t o n v. W h i t e ' s A u t o  
S t o r e , I n c . , 362 So. 2d 226 ( A l a . 1 9 7 8 ) . ' 

"Lee v. L e e , 382 So. 2d 508, 509 ( A l a . 1 9 8 0 ) . " 

S t a t e Home B u i l d e r s L i c e n s u r e Bd. v. G r z e l a k , 705 So. 2d 406, 

408 ( A l a . C i v . App. 1 9 9 7 ) . 

I n t h i s c a s e , t h e SFA does n o t e x p r e s s l y a d d r e s s w h e t h e r 

t h e l e g i s l a t u r e i n t e n d e d t h a t § 1 6 - 2 4 C - 6 ( h ) ( 2 ) and (3) have 

r e t r o a c t i v e a p p l i c a t i o n , as have o t h e r l e g i s l a t i v e e n a c t m e n t s . 

See § 13A-5-9.1, A l a . Code 1975 ("The p r o v i s i o n s o f S e c t i o n 

13A-5-9 s h a l l be a p p l i e d r e t r o a c t i v e l y ) ; § 32-5A-12, A l a . 

Code 1975 ("This c h a p t e r s h a l l n o t have a r e t r o a c t i v e e f f e c t 

" ) ; § 11-44C-96, A l a . Code 1975 ("This e x e m p t i o n f r o m a l l 
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m u n i c i p a l s a l e s and u s e t a x e s and g r o s s r e c e i p t s t a x e s s h a l l 

be r e t r o a c t i v e t o O c t o b e r 1, 1 9 9 9 . " ) ; see a l s o § 36-30-5, A l a . 

Code 1975, Code C o m m i s s i o n e r ' s N o t e , n o t i n g t h a t § 4 o f A c t 

No. 2008-480, A l a . A c t s 2008, w h i c h amended § 36-30-5, 

p r o v i d e d t h a t " ' [ t ] h i s a c t s h a l l become e f f e c t i v e i m m e d i a t e l y 

f o l l o w i n g i t s p a s s a g e and a p p r o v a l by t h e G o v e r n o r , o r i t s 

o t h e r w i s e b e c o m i n g l a w , and s h a l l be r e t r o a c t i v e t o J a n u a r y 1, 

2 0 0 6 . ' " ) ; and § 4 5 - 2 2 - 2 3 4 ( b ) , A l a . Code 1975 ("This s e c t i o n 

s h a l l h ave r e t r o a c t i v e e f f e c t t o J a n u a r y 1, 1999, upon i t s 

p a s s a g e and a p p r o v a l b y t h e G o v e r n o r o r upon i t s o t h e r w i s e 

b e c o m i n g a l a w . " ) . 

I n t h e a b s e n c e o f an e x p r e s s l e g i s l a t i v e s t a t e m e n t o f 

r e t r o a c t i v i t y , t h e c o u r t s must d e t e r m i n e , f r o m t h e s t a t u t e as 

a w h o l e , w h e t h e r t h e l e g i s l a t u r e i n t e n d e d t h a t t h e s t a t u t e 

have r e t r o a c t i v e a p p l i c a t i o n . I n e n a c t i n g A c t No. 2011-270, 

i t i s c l e a r t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t t h a t p a r t o f 

t h e l e g i s l a t i o n g o v e r n i n g R I F c a s e s t a k e e f f e c t i m m e d i a t e l y 

upon p a s s a g e , a l t h o u g h i t i s n o t c l e a r w h e t h e r t h e l e g i s l a t u r e 

i n t e n d e d t h a t t h a t s e c t i o n a p p l y t o a c t i o n s t h e n p e n d i n g b u t 

u n d e c i d e d . 
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R e g a r d l e s s , w h e t h e r a s t a t u t e may be a p p l i e d 

r e t r o a c t i v e l y t u r n s on t h e i s s u e w h e t h e r t h e s t a t u t e a f f e c t s 

s u b s t a n t i v e o r r e m e d i a l r i g h t s . Ex p a r t e B u r k s , 487 So. 2d 

905 ( A l a . 1 9 8 5 ) ; S t a t e Home B u i l d e r s L i c e n s u r e Bd. v. G r z e l a k , 

s u p r a . S u b s t a n t i v e l a w s a f f e c t v e s t e d r i g h t s o r a l t e r a 

p a r t y ' s l e g a l s t a t u s . S t a t e Home B u i l d e r s L i c e n s u r e Bd. v.  

G r z e l a k , s u p r a . " S u b s t a n t i v e l a w " i s " [ t ] h a t p a r t o f l a w 

w h i c h c r e a t e s , d e f i n e s , and r e g u l a t e s r i g h t s and d u t i e s o f 

p a r t i e s , as o p p o s e d t o ' a d j e c t i v e , p r o c e d u r a l , o r r e m e d i a l 

l a w , ' w h i c h p r e s c r i b e s method o f e n f o r c i n g t h e r i g h t s o r 

o b t a i n i n g r e d r e s s f o r t h e i r i n v a s i o n . " B l a c k ' s Law D i c t i o n a r y 

1429 ( 6 t h ed. 1 9 9 0 ) . R e m e d i a l s t a t u t e s a r e t h o s e " ' w h i c h 

i m p a i r no c o n t r a c t o r v e s t e d r i g h t , and do n o t d i s t u r b p a s t 

t r a n s a c t i o n s , b u t p r e s e r v e and e n f o r c e t h e r i g h t and h e a l 

d e f e c t s i n e x i s t i n g l a w s p r e s c r i b i n g r e m e d i e s . ' " J o n e s v.  

Ca s e y , 445 So. 2d 873, 875 ( A l a . 1983) ( q u o t i n g D i c k s o n v.  

Alabama Mach. & S u p p l y Co., 18 A l a . App. 164, 165, 89 So. 843, 

844 ( 1 9 2 1 ) ) . 

G e n e r a l l y , r e m e d i a l s t a t u t e s may have r e t r o a c t i v e 

a p p l i c a t i o n , b u t s u b s t a n t i v e s t a t u t e s may n o t be a p p l i e d 

r e t r o a c t i v e l y . See K i t t r e l l v. B e n j a m i n , 396 So. 2d 93, 95 
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( A l a . 1981) (a s t a t u t e can have r e t r o a c t i v e a p p l i c a t i o n i f i t 

a f f e c t s p r o c e d u r a l as o p p o s e d t o s u b s t a n t i v e r i g h t s ) ; U n i t e d  

S t a t e s S t e e l & M i n i n g Co. v. R i d d l e , 627 So. 2d 455, 457-58 

( A l a . C i v . App. 1993) ("[W]e must d e c i d e w h e t h e r t h e s t a n d a r d 

o f r e v i e w i n t h e n e w l y e n a c t e d W o r k e r s ' A c t i s t r u l y r e m e d i a l , 

and t h u s a p p l i c a b l e r e t r o s p e c t i v e l y , o r i f i t i s s u b s t a n t i v e 

and t h e r e f o r e o n l y p r o s p e c t i v e l y o p e r a b l e . " ) . Our supreme 

c o u r t has q u o t e d t h e f o l l o w i n g e x p l a n a t i o n f o r a l l o w i n g 

r e t r o a c t i v e a p p l i c a t i o n o f r e m e d i a l s t a t u t e s : " ' " B e c a u s e 

r u l e s o f p r o c e d u r e r e g u l a t e s e c o n d a r y r a t h e r t h a n p r i m a r y 

c o n d u c t , t h e f a c t t h a t a new p r o c e d u r a l r u l e [ i s ] i n s t i t u t e d 

a f t e r t h e c o n d u c t g i v i n g r i s e t o t h e s u i t does n o t make 

a p p l i c a t i o n o f t h e r u l e [] r e t r o a c t i v e . " ' " BT S e c s . C o r p . v.  

W.R. H u f f A s s e t Mgmt. Co., 891 So. 2d 310, 316 ( A l a . 2004) 

( q u o t i n g P r o f e s s i o n a l Mgmt. A s s o c s . , I n c . , E m p l o y e e s ' P r o f i t  

S h a r i n g P l a n v. KPMG, L L P , 335 F.3d 800, 803 ( 8 t h C i r . 2 0 0 3 ) , 

q u o t i n g i n t u r n L a n d g r a f v. USI F i l m P r o d s . , 511 U.S. 244, 275 

( 1 9 9 4 ) ) . 

B e f o r e t h i s c o u r t , t h e B o a r d a r g u e d t h a t § 1 6 - 2 4 C - 6 ( h ) ( 3 ) 

i s r e m e d i a l i n n a t u r e and, t h e r e f o r e , t h a t i t c a n v a l i d l y h ave 

r e t r o a c t i v e a p p l i c a t i o n . I n m a k i n g t h a t a r g u m e n t , t h e B o a r d 
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m a i n t a i n e d t h a t R I F l a y o f f s a r e made p u r s u a n t t o s t a t u t o r y 

g u i d e l i n e s s e t f o r t h i n § 16-1-33, A l a . Code 1975, and i t 

c o n t e n d e d t h a t t h e SFA a f f e c t s t h e p r o c e d u r e by w h i c h an 

emp l o y e e may a s s e r t a v i o l a t i o n o f t h e mandates o f § 16-1-33. 

S e c t i o n 16-1-33 p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) When u s e d i n t h i s s e c t i o n , t h e f o l l o w i n g 
w ords s h a l l h ave t h e f o l l o w i n g m e a n i n g s : 

II 

"(3) L a y o f f . An u n a v o i d a b l e r e d u c t i o n 
i n t h e work f o r c e b e y o n d n o r m a l a t t r i t i o n 
due t o d e c r e a s e d s t u d e n t e n r o l l m e n t o r 
s h o r t a g e o f r e v e n u e s . 

"(b) E a c h b o a r d s h a l l a d o p t a w r i t t e n 
r e d u c t i o n - i n - f o r c e p o l i c y c o n s i s t e n t w i t h S e c t i o n 
16-1-30. The p o l i c y s h a l l i n c l u d e , b u t s h a l l n o t be 
l i m i t e d t o , l a y o f f s , r e c a l l s , a nd n o t i f i c a t i o n s o f 
l a y o f f s a n d r e c a l l s . The r e d u c t i o n - i n - f o r c e p o l i c y 
o f t h e b o a r d s h a l l be b a s e d on o b j e c t i v e c r i t e r i a . " 

I n m a k i n g i t s argument t h a t § 1 6 - 2 4 C - 6 ( h ) ( 3 ) i s r e m e d i a l 

o r p r o c e d u r a l i n n a t u r e , t h e B o a r d c o n t e n d s t h a t " [ t ] h e 

e m p l o y e e s ' s u b s t a n t i v e r i g h t s , i . e . , t h a t r e d u c t i o n s i n f o r c e 

must be t a k e n i n a c c o r d a n c e w i t h a w r i t t e n p o l i c y a d o p t e d i n 

c o m p l i a n c e w i t h § 16-1-33, a r e u n a f f e c t e d by [§ 16-24C-

6 ( h ) ( 3 ) ] . T h a t s e c t i o n o n l y a f f e c t s t h e remedy o r p r o c e d u r e 

f o r a d d r e s s i n g v i o l a t i o n s o f t h e mandates o f § 16-1-33." 
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W i t h r e g a r d t o t h e d i s t i n c t i o n w h e t h e r a s t a t u t e a f f e c t s 

s u b s t a n t i v e o r p r o c e d u r a l r i g h t s , o u r supreme c o u r t has n o t e d : 

" ' " [ I ] t i s s i m p l i s t i c t o assume t h a t a l l l a w i s 
d i v i d e d n e a t l y b e t w e e n ' s u b s t a n c e ' and ' p r o c e d u r e . ' 
A r u l e o f p r o c e d u r e may have an i m p a c t upon t h e 
s u b s t a n t i v e r e s u l t and be no l e s s a r u l e o f 
p r o c e d u r e on t h a t a c c o u n t . . . . As s a i d i n Hanna v.  
P l u m e r , 380 U.S. 460, 471, 85 S. C t . 1136, 1144, 14 
L. Ed. 2d 8, 16-17 ( 1 9 6 5 ) , 'The l i n e b e t w e e n 
" s u b s t a n c e " and " p r o c e d u r e " s h i f t s as t h e l e g a l 
c o n t e x t c h a n g e s . "Each i m p l i e s d i f f e r e n t v a r i a b l e s 
d e p e n d i n g upon t h e p a r t i c u l a r p r o b l e m f o r w h i c h i t 
i s u s e d . " ' ..."'" 

M i d d l e t o n v. C a t e r p i l l a r I n d u s . , I n c . , 979 So. 2d 53, 60 ( A l a . 

2007) ( q u o t i n g S c h o e n v o g e l v. V e n a t o r Group R e t a i l , I n c . , 895 

So. 2d 225, 250 ( A l a . 2 0 0 4 ) , q u o t i n g i n t u r n B u s i k v. L e v i n e , 

63 N . J . 351, 364-65, 307 A.2d 571, 578 ( 1 9 7 3 ) ) . 

I n Ex p a r t e B u r k s , 487 So. 2d 905, 906 ( A l a . 1 9 8 5 ) , o u r 

supreme c o u r t c o n s i d e r e d w h e t h e r " t h e amendment t o Code 1975, 

§ 3 6 - 2 6 - 2 7 ( a ) , e f f e c t i v e J u l y 28, 1983, w h i c h a l l o w s t h e S t a t e 

P e r s o n n e l B o a r d t o i mpose d i s c i p l i n e l e s s s e v e r e t h a n 

t e r m i n a t i o n upon a s t a t e m e r i t s y s t e m e m p l o y e e , a p p l [ i e s ] 

r e t r o a c t i v e l y t o t h e r e v i e w o f a B o a r d d e t e r m i n a t i o n t o 

t e r m i n a t e a s t a t e e m p l oyee i f t h e r e v i e w was p e n d i n g b e f o r e 

t h e c i r c u i t c o u r t a t t h e e f f e c t i v e d a t e o f t h e amendment?" I n 
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d e t e r m i n i n g t h a t t h e s t a t u t e d i d a p p l y r e t r o a c t i v e l y , o u r 

supreme c o u r t s t a t e d : 

"The amended s t a t u t e a t i s s u e h e r e does n o t 
e x p r e s s l y c o n t a i n any p r o v i s i o n f o r r e t r o a c t i v e 
a p p l i c a t i o n , n o r i s t h e r e a c l e a r l e g i s l a t i v e i n t e n t 
t h a t t h e s t a t u t e so o p e r a t e . T h e r e f o r e , t h e amended 
p r o v i s i o n may o p e r a t e r e t r o a c t i v e l y o n l y i f i t i s 
f o u n d t o be ' r e m e d i a l . ' 

" R e m e d i a l s t a t u t e s a r e t h o s e r e l a t i n g t o 
r e m e d i e s o r modes o f p r o c e d u r e . S t r e e t v. C i t y o f  
A n n i s t o n , 381 So. 2d 26 ( A l a . 1 9 8 0 ) ; H a r l a n v.  
S t a t e , 31 A l a . App. 478, 18 So. 2d 744 ( 1 9 4 7 ) . I n 
J o n e s v. C a s e y , [445 So. 2d 873 ( A l a . 1 9 8 3 ) ] , we 
r e i t e r a t e d t h e d e f i n i t i o n o f ' r e m e d i a l s t a t u t e s ' 

"'... as t h o s e " w h i c h i m p a i r no c o n t r a c t o r 
v e s t e d r i g h t , and do n o t d i s t u r b p a s t 
t r a n s a c t i o n s , b u t p r e s e r v e and e n f o r c e t h e 
r i g h t a n d h e a l d e f e c t s i n e x i s t i n g l a w s 
p r e s c r i b i n g r e m e d i e s . " D i c k s o n v. A l a b a m a  
Mach. and S u p p l y Co., 18 A l a . App. 164, 
165, 89 So. 843, 844, c e r t . d e n i e d , 206 
A l a . 698, 89 So. 922 (1921) 

"445 So. 2d a t 875. 

"We b e l i e v e t h a t t h e amendment t o Code 1975, § 
3 6 - 2 6 - 2 7 ( a ) , i s r e m e d i a l i n n a t u r e , t o u c h i n g upon 
m a t t e r s o f p r o c e d u r e r a t h e r t h a n s u b s t a n t i v e r i g h t s , 
and c o r r e c t s what may be p e r c e i v e d as a d e f e c t i n 
t h e o r i g i n a l s t a t u t e . M o r e o v e r , no s u b s t a n t i a l 
r i g h t i s i m p a i r e d b y t h e e x p a n d e d r e m e d i e s g r a n t e d 
t o t h e P e r s o n n e l B o a r d t o be a p p l i e d i n r e v i e w i n g 
d i s c i p l i n a r y m e a s u r e s a g a i n s t s t a t e m e r i t e m p l o y e e s . 
T h i s i s n o t t o s a y t h a t s u b s t a n t i a l r i g h t s may n o t 
be a f f e c t e d b y t h e a p p l i c a t i o n o f t h e s t a t u t o r y 
c h a nge, b u t t h a t t h i s e f f e c t i s o n l y t h e r e s u l t o f 
t h e u t i l i z a t i o n o f what i s e s s e n t i a l l y a m a t t e r o f 
P e r s o n n e l B o a r d p r o c e d u r e . " 
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Ex p a r t e B u r k s , 487 So. 2d a t 907. 

We c a n n o t a g r e e w i t h t h e B o a r d t h a t § 16-1-33 p r o v i d e s 

s u b s t a n t i v e r i g h t s t o t h e e m p l o y e e s o f a b o a r d . R a t h e r , t h a t 

s e c t i o n s e t s f o r t h r e q u i r e m e n t s f o r a b o a r d t o meet i n 

c r e a t i n g and a d o p t i n g a R I F p o l i c y . Thus, we do n o t f i n d 

p e r s u a s i v e t h e B o a r d ' s argument t h a t § 16-24C-6(h) i s a 

p r o c e d u r a l s t a t u t e i n t e n d e d t o i m p l e m e n t t h e r e q u i r e m e n t s o f 

t h e s u b s t a n c e o f § 16-1-33. 

Former § 36-26-102 o f t h e FDA, w h i c h was e f f e c t i v e a t t h e 

t i m e C h r i s t o p h e r was n o t i f i e d o f t h e d e c i s i o n t o s e e k 

t e r m i n a t i o n o f h e r employment and a t t h e t i m e she f i r s t 

c o n t e s t e d t h a t n o t i f i c a t i o n , p r o v i d e d : 

"Upon t h e c o m p l e t i n g by t h e e m p l o y e e o f s a i d 
p r o b a t i o n a r y p e r i o d , s a i d e m p l oyee s h a l l be deemed 
e m p l o y e d on a n o n p r o b a t i o n a r y s t a t u s and s a i d 
e m p l o y e e ' s employment s h a l l t h e r e a f t e r n o t be 
t e r m i n a t e d e x c e p t f o r f a i l u r e t o p e r f o r m h i s o r h e r 
d u t i e s i n a s a t i s f a c t o r y manner, i n c o m p e t e n c y , 
n e g l e c t o f d u t y , i n s u b o r d i n a t i o n , i m m o r a l i t y , 
j u s t i f i a b l e d e c r e a s e i n j o b s i n t h e s y s t e m , o r o t h e r  
g o o d and j u s t c a u s e s ; p r o v i d e d , h owever, s u c h 
t e r m i n a t i o n o f employment s h a l l n o t be made f o r 
p o l i t i c a l o r p e r s o n a l r e a s o n s on t h e p a r t o f any 
p a r t y recommending o r v o t i n g t o a p p r o v e s a i d 
t e r m i n a t i o n . " 

We c o n c l u d e t h a t f o r m e r § 36-26-102, A l a . Code 1975, and o t h e r 

p r o v i s i o n s o f t h e FDA p r o v i d e d C h r i s t o p h e r a s u b s t a n t i v e r i g h t 
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t o c h a l l e n g e t h e t e r m i n a t i o n o f h e r employment p u r s u a n t t o a 

R I F p o l i c y . The SFA, i n § 1 6 - 2 4 C - 6 ( h ) ( 3 ) , c u r t a i l s t h a t 

s u b s t a n t i v e r i g h t . A c c o r d i n g l y , we h o l d t h a t § 1 6 - 2 4 C - 6 ( h ) ( 3 ) 

i s n o t a p p l i c a b l e r e t r o s p e c t i v e l y i n t h i s c a s e . 

W i t h r e g a r d t o t h e m e r i t s o f t h e a p p e a l , t h e B o a r d 

c o n t e n d s t h a t t h e h e a r i n g o f f i c e r e r r e d i n r e v e r s i n g i t s 

t e r m i n a t i o n d e c i s i o n . We n o t e t h a t " " ' [ t ] h e d e c i s i o n o f t h e 

h e a r i n g o f f i c e r s h a l l be a f f i r m e d on a p p e a l u n l e s s t h e C o u r t 

o f C i v i l A p p e a l s f i n d s t h e d e c i s i o n a r b i t r a r y and c a p r i c i o u s 

[ B i s h o p S t a t e Cmty. C o l l . v.] W i l l i a m s , 4 So. 3d 

[1152,] 1157 [ ( A l a . C i v . App. 20080] ( q u o t i n g § 3 6 - 2 6 - 1 0 4 ( b ) , 

A l a . Code 1 9 7 5 ) . " B i s h o p S t a t e Cmty. C o l l . v. Thomas, 13 So. 

3d 978, 986 ( A l a . C i v . App. 2 0 0 8 ) . 

T h i s c o u r t has e x p l a i n e d , i n t h e c o n t e x t o f c a s e s 

i n v o l v i n g t e r m i n a t i o n s due t o d i s c i p l i n a r y r e a s o n s , t h e 

c o n s i d e r a t i o n s t h e h e a r i n g o f f i c e r o r a c o u r t must employ i n 

d e t e r m i n i n g w h e t h e r a b o a r d , p u r s u a n t t o f o r m e r § 36-26-102, 

A l a . Code 1975, j u s t i f i a b l y t e r m i n a t e d t h e employment o f a 

n o n p r o b a t i o n a r y e m p l o y e e s u c h as C h r i s t o p h e r : 

" I f an e m p l o y e e p r o p e r l y c o n t e s t s t h e t e r m i n a t i o n o f 
h i s o r h e r employment, see § 3 6 - 2 6 - 1 0 3 ( b ) , A l a . Code 
1975 ( s e t t i n g o u t t h e p r o c e d u r e f o r c o n t e s t i n g a 
t e r m i n a t i o n u n d e r t h e FDA), t h e e m p l o y e e i s e n t i t l e d 
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t o a de novo h e a r i n g . § 3 6 - 2 6 - 1 0 4 ( a ) , A l a . Code 
1975. P u r s u a n t t o t h e s t a t u t o r y c h a r g e , t h e h e a r i n g 
o f f i c e r s h o u l d f i r s t d e c i d e w h e t h e r t h e e m p l o y e r has 
' s t a t e d and p r o v e d p r o p e r g r o u n d s f o r t e r m i n a t i n g an 
e m p l o y e e ' s employment.' B i s h o p S t a t e Cmty. C o l l . v.  
W i l l i a m s , 4 So. 3d 1152, 1157 ( A l a . C i v . App. 2 0 0 8 ) . 
I f t h e h e a r i n g o f f i c e r c o n c l u d e s t h a t t h e e m p l o y e r 
has met i t s i n i t i a l b u r d e n , t h e h e a r i n g o f f i c e r 
s h a l l t h e n d e c i d e w h e t h e r t h e e m p l o y e r d i s m i s s e d t h e 
e m p l o y e e t o f u r t h e r an i m p r o p e r m o t i v e , i . e . , f o r 
p e r s o n a l o r p o l i t i c a l r e a s o n s . See Ex p a r t e W i l s o n , 
984 So. 2d 1161, 1171 ( A l a . 2007) ( c o n s t r u i n g t h e 
T e a c h e r T e n u r e A c t , § 16-24-1 e t s e q . , A l a . Code 
1 9 7 5 ) . F i n a l l y , t h e h e a r i n g o f f i c e r ' s h a l l 
d e t e r m i n e w h i c h o f t h e f o l l o w i n g a c t i o n s s h o u l d be 
t a k e n r e l a t i v e t o t h e e m p l o y e e : T e r m i n a t i o n o f t h e 
e m p l o y e e , a s u s p e n s i o n o f t h e e m p l o y e e , w i t h o r 
w i t h o u t p a y , a r e p r i m a n d , o t h e r d i s c i p l i n a r y a c t i o n , 
o r no a c t i o n a g a i n s t t h e e m p l o y e e . ' § 3 6 - 2 6 - 1 0 4 ( a ) , 
A l a . Code 1975." 

B i s h o p S t a t e Cmty. C o l l . v. Thomas, 13 So. 3d a t 985. 

I n r e a c h i n g h i s J u l y 12, 2011, d e c i s i o n i n t h i s c a s e , t h e 

h e a r i n g o f f i c e r c o n c l u d e d t h a t t h e B o a r d ' s d e c i s i o n t o 

i m p l e m e n t t h e R I F p o l i c y was f i n a n c i a l l y j u s t i f i e d . The 

h e a r i n g o f f i c e r s e t f o r t h a d e t a i l e d s t a t e m e n t o f t h e e v i d e n c e 

p r e s e n t e d on t h e i s s u e o f t h e f i n a n c i a l d i f f i c u l t i e s f a c i n g 

t h e B o a r d ; no u s e f u l p u r p o s e w o u l d be s e r v e d by d e t a i l i n g t h a t 

e v i d e n c e i n t h i s o p i n i o n . S u f f i c e i t t o s a y t h a t t h e h e a r i n g 

o f f i c e r ' s c o n c l u s i o n s t h a t f i n a n c i a l c o n d i t i o n s o v e r t h e l a s t 

few y e a r s have r e s u l t e d i n t h e p r o r a t i o n o f s c h o o l - s y s t e m 

b u d g e t s t h r o u g h o u t A l a b a m a , t h a t t h e B o a r d h a d f a c e d s e v e r a l 
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r e c e n t c u t b a c k s t o i t s i n c o m e , and t h a t t h e B o a r d ' s f i n a n c i a l 

s i t u a t i o n w o r s e n e d d u r i n g t h e 2010-2011 s c h o o l y e a r a r e 

c l e a r l y s u p p o r t e d b y t h e e v i d e n c e p r e s e n t e d i n t h i s m a t t e r . 

Thus, we c o n c l u d e t h a t t h e h e a r i n g o f f i c e r d e t e r m i n e d t h a t t h e 

B o a r d h a d met i t s i n i t i a l b u r d e n o f s t a t i n g a nd p r o v i n g p r o p e r 

g r o u n d s f o r t e r m i n a t i n g C h r i s t o p h e r ' s employment, w h i c h , i n 

t h i s c a s e , was a j u s t i f i a b l e d e c r e a s e i n j o b s w i t h i n t h e 

s y s t e m . See B i s h o p S t a t e Cmty. C o l l . v. Thomas, 13 So. 3d a t 

985; see a l s o M o b i l e C n t y . Bd. o f S c h . Comm'rs v. Lo n g , 46 So. 

3d 6, 9 ( A l a . C i v . App. 2010) ("The h e a r i n g o f f i c e r was 

a u t h o r i z e d t o d e t e r m i n e w h e t h e r t h e B o a r d p r o v e d t h e a s s e r t e d 

g r o u n d f o r t h e d i s m i s s a l — a j u s t i f i a b l e d e c r e a s e i n j o b s i n 

t h e s c h o o l s y s t e m . See f o r m e r § 36-26-102 and - 1 0 4 ( a ) . " ) . 

I n t h i s c a s e , t h e r e was no a l l e g a t i o n t h a t t h e B o a r d h a d 

an i m p r o p e r m o t i v e when i t t e r m i n a t e d C h r i s t o p h e r ' s employment 

p u r s u a n t t o t h e R I F p o l i c y . See f o r m e r § 36-26-102, A l a . Code 

1975 ( p r o v i d i n g t h a t a " t e r m i n a t i o n o f employment s h a l l n o t be 

made f o r p o l i t i c a l o r p e r s o n a l r e a s o n s on t h e p a r t o f any 

p a r t y recommending o r v o t i n g t o a p p r o v e s a i d t e r m i n a t i o n " ) ; 

and B i s h o p S t a t e Cmty. C o l l . v. Thomas, 13 So. 3d a t 985. We 

a l s o n o t e t h a t , u n l i k e t h e a p p e l l a n t i n M o b i l e C o u n t y B o a r d o f 
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S c h o o l C o m m i s s i o n e r s v. L o n g , s u p r a , t h e r e was no a l l e g a t i o n 

t h a t t h e B o a r d d i d n o t c o m p l y w i t h i t s R I F p o l i c y i n r e a c h i n g 

i t s d e c i s i o n t o t e r m i n a t e C h r i s t o p h e r ' s employment. I t a l s o 

does n o t a p p e a r t h a t C h r i s t o p h e r c o n t e s t e d t h e n e e d f o r 

r e d u c t i o n s i n s t a f f i n g i n t h e s c h o o l s y s t e m c a u s e d b y t h e 

f i n a n c i a l c r i s i s f a c i n g t h e B o a r d and o t h e r s c h o o l s y s t e m s 

t h r o u g h o u t t h e s t a t e . 

R a t h e r , C h r i s t o p h e r a r g u e d t h a t , b a s e d on h e r employment 

h i s t o r y w i t h , and j o b p e r f o r m a n c e f o r , t h e s c h o o l s y s t e m , h e r 

employment s h o u l d n o t have b e e n t e r m i n a t e d . C h r i s t o p h e r a l s o 

a r g u e d t h a t a d d i t i o n a l f e d e r a l f u n d s f o r t e a c h e r and o t h e r 

e m p l o y e e s ' s a l a r i e s became a v a i l a b l e i n A u g u s t 2010 and t h a t 

t h e B o a r d s h o u l d have u s e d t h o s e f e d e r a l f u n d s t o r e h i r e h e r 

a t t h a t t i m e . The e v i d e n c e p r e s e n t e d w i t h r e g a r d t o t h o s e 

a r g u m e n t s i s as f o l l o w s . 

C h r i s t o p h e r was one o f t h r e e a r t s i n s t r u c t o r s whose 

employment was t e r m i n a t e d p u r s u a n t t o t h e R I F p o l i c y . The 

u n d i s p u t e d e v i d e n c e p r e s e n t e d t o t h e h e a r i n g o f f i c e r was t h a t 

C h r i s t o p h e r was an e x c e l l e n t e m p l oyee and i n s t r u c t o r . The 

e v i d e n c e and t e s t i m o n y i n d i c a t e d t h a t C h r i s t o p h e r h a d made 

s u b s t a n t i a l c o n t r i b u t i o n s t o w a r d d e v e l o p i n g and i m p l e m e n t i n g 
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t h e a r t s p r o g r a m i n t h e s c h o o l s y s t e m . I n a d d i t i o n , e v i d e n c e 

was p r e s e n t e d i n d i c a t i n g t h a t C h r i s t o p h e r h a d h a d a p o s i t i v e 

i m p a c t on a number o f s t u d e n t s w i t h i n t h e s c h o o l s y s t e m . The 

B o a r d c o n c e d e d t h a t i t h a d no c o m p l a i n t a b o u t C h r i s t o p h e r ' s 

work p e r f o r m a n c e a n d t h a t i t w o u l d have p r e f e r r e d t o m a i n t a i n 

h e r employment. 

The h e a r i n g o f f i c e r a l s o r e c e i v e d e v i d e n c e i n d i c a t i n g 

t h a t i n A u g u s t 2010 t h e U n i t e d S t a t e s C o n g r e s s c r e a t e d t h e 

E d u c a t i o n J o b s Fund. Pub. L. No. 111-226, 124 S t a t . 2389. 

P u r s u a n t t o t h a t p r o g r a m , t h e f e d e r a l g o v e r n m e n t a l l o c a t e d 

f u n d s t o l o c a l e d u c a t i o n a l a g e n c i e s f o r t h e c r e a t i o n and 

r e t e n t i o n o f e d u c a t i o n j o b s . § 1 0 1 ( 3 ) , Pub. L. No. 111-226. 

T h a t f e d e r a l l e g i s l a t i o n s p e c i f i e d t h a t t h e f e d e r a l f u n d s were 

t o be " u s e d o n l y f o r c o m p e n s a t i o n and b e n e f i t s and o t h e r 

e x p e n s e s , s u c h as s u p p o r t s e r v i c e s , n e c e s s a r y t o r e t a i n 

e x i s t i n g e m p l o y e e s , t o r e c a l l o r r e h i r e f o r m e r e m p l o y e e s , and 

t o h i r e new e m p l o y e e s , i n o r d e r t o p r o v i d e e a r l y c h i l d h o o d , 

e l e m e n t a r y , o r s e c o n d a r y e d u c a t i o n a l a n d r e l a t e d s e r v i c e s . " § 

1 0 1 ( 5 ) ( A ) , Pub. L. No. 111-226. 

B a s e d on t h e n o t i f i c a t i o n i n A u g u s t 2010 t h a t f u n d s f r o m 

t h a t f e d e r a l l e g i s l a t i o n w o u l d be a v a i l a b l e , t h e B o a r d r e h i r e d 
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some e m p l o y e e s whose employment h a d been t e r m i n a t e d p u r s u a n t 

t o t h e R I F p o l i c y . D i n i s h S i m p s o n , t h e c h i e f f i n a n c i a l 

o f f i c e r f o r t h e M o b i l e C o u n t y S c h o o l S y s t e m , t e s t i f i e d t h a t 

when t h e s c h o o l s y s t e m l e a r n e d i t was t o r e c e i v e a p o r t i o n o f 

t h o s e f e d e r a l f u n d s , t h e B o a r d d e c i d e d t o u s e t h e f u n d s t o 

r e h i r e c e r t a i n t e a c h e r s , c u s t o d i a n s , and a s s i s t a n t p r i n c i p a l s 

and t o h i r e some new s c h o o l - b u s d r i v e r s ; t h e f e d e r a l f u n d s 

were t o be u s e d t o p a y t h o s e e m p l o y e e s ' s a l a r i e s . 

I n r e v e r s i n g t h e B o a r d ' s d e c i s i o n t o t e r m i n a t e 

C h r i s t o p h e r ' s employment, t h e h e a r i n g o f f i c e r d e t e r m i n e d t h a t 

a l t h o u g h t h e B o a r d ' s i m p l e m e n t a t i o n o f t h e R I F p o l i c y was 

j u s t i f i e d and t h a t r e d u c t i o n s i n s t a f f were n e c e s s a r y , 1 t h e 

B o a r d ' s d e c i s i o n t o t e r m i n a t e C h r i s t o p h e r ' s employment 

p u r s u a n t t o t h e R I F p o l i c y was n o t j u s t i f i e d . The h e a r i n g 

o f f i c e r c i t e d f o r m e r § 3 6 - 2 6 - 1 0 4 ( a ) , w h i c h p r o v i d e d t h a t , 

a f t e r he o r she c o n d u c t s a de novo h e a r i n g , t h e h e a r i n g 

o f f i c e r must " d e t e r m i n e w h i c h o f t h e f o l l o w i n g a c t i o n s s h o u l d 

be t a k e n r e l a t i v e t o t h e e m p l o y e e : T e r m i n a t i o n o f t h e 

e m p l o y e e , a s u s p e n s i o n o f t h e e m p l o y e e , w i t h o r w i t h o u t p a y , 

1The e v i d e n c e i n d i c a t e d t h a t a p p r o x i m a t e l y 90% o f t h e 
B o a r d ' s b u d g e t was e x p e n d e d on e m p l o y e e - r e l a t e d e x p e n s e s . 
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a r e p r i m a n d , o t h e r d i s c i p l i n a r y a c t i o n , o r no a c t i o n a g a i n s t 

t h e e m p l o y e e . " Former § 3 6 - 2 6 - 1 0 4 ( a ) , A l a . Code 1975. The 

h e a r i n g o f f i c e r c o n c l u d e d t h a t , i n t h e c o n t e x t o f R I F c a s e s , 

f o r m e r § 3 6 - 2 6 - 1 0 4 ( a ) a l l o w e d a h e a r i n g o f f i c e r t o d e t e r m i n e 

t h a t , e v e n i f t h e R I F i s n e c e s s a r y , i t s h o u l d n o t be a p p l i e d 

t o a s p e c i f i c e m p l o y e e . 

I n d e t e r m i n i n g t h a t t h e B o a r d i m p r o p e r l y t e r m i n a t e d 

C h r i s t o p h e r ' s employment p u r s u a n t t o t h e R I F p o l i c y , t h e 

h e a r i n g o f f i c e r f o u n d t h a t C h r i s t o p h e r was an e x c e l l e n t w o r k e r 

and i n s t r u c t o r , t h a t h e r employment h a d b e n e f i t e d t h e s c h o o l 

s y s t e m as a w h o l e , a n d t h a t she h a d p o s i t i v e l y i m p a c t e d t h e 

l i v e s o f many o f t h e s c h o o l s y s t e m ' s s t u d e n t s . However, t h e 

h e a r i n g o f f i c e r " h a s t e n f e d ] t o add t h a t [he] c e r t a i n l y [ d i d ]  

n o t a t t r i b u t e any i l l w i l l t o any d e c i s i o n maker i n t h i s c a s e .  

A l l o f them made h a r d d e c i s i o n s and c h o i c e s i n a w f u l l y h a r d  

t i m e s , and e v e r y d e c i s i o n was made i n good f a i t h . " ( E m p h a s i s 

added.) The h e a r i n g o f f i c e r a l s o c o n c l u d e d t h a t t h e B o a r d h a d 

e r r e d i n f a i l i n g t o u s e some o f t h e f e d e r a l f u n d s a c q u i r e d 

a f t e r t h e t e r m i n a t i o n o f C h r i s t o p h e r ' s employment t o r e h i r e 

C h r i s t o p h e r , and he c a l c u l a t e d t h a t t h e B o a r d ' s c o s t s a v i n g s , 

a c h i e v e d t h r o u g h t h e t e r m i n a t i o n s made p u r s u a n t t o t h e R I F 
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p o l i c y , w o u l d n o t be s i g n i f i c a n t l y a d v e r s e l y i m p a c t e d by 

r e h i r i n g C h r i s t o p h e r . 

We c a n n o t a g r e e w i t h t h e h e a r i n g o f f i c e r ' s d e t e r m i n a t i o n 

t h a t f o r m e r § 36-26-104 (a) a u t h o r i z e d h i m t o d e t e r m i n e , i n t h e 

a b s e n c e o f a l l e g a t i o n s o f i m p r o p e r m o t i v e , w h e t h e r t h e 

t e r m i n a t i o n o f a p a r t i c u l a r e m p l o y e e ' s employment was 

j u s t i f i a b l e u n d e r a R I F p o l i c y . I n s i t u a t i o n s i n w h i c h an 

e m p l o y e e ' s employment i s t e r m i n a t e d u n d e r t h e FDA as a f o r m o f 

d i s c i p l i n e , t h e a l t e r n a t i v e s l i s t e d i n f o r m e r § 3 6 - 2 6 - 1 0 4 ( a ) 

have a f u n c t i o n . The h e a r i n g o f f i c e r i s a l l o w e d t o c o n s i d e r 

w h e t h e r , i n l i g h t o f t h e p a r t i c u l a r c o n d u c t o f t h e e m p loyee 

and t h e f a c t s o f t h e c a s e , t e r m i n a t i o n was w a r r a n t e d o r 

w h e t h e r a l e s s e r o r no d i s c i p l i n a r y s a n c t i o n , i . e . , 

" s u s p e n s i o n o f t h e e m p l o y e e , w i t h o r w i t h o u t p a y , a r e p r i m a n d , 

o t h e r d i s c i p l i n a r y a c t i o n , o r no a c t i o n , " w o u l d be w a r r a n t e d 

u n d e r t h e c i r c u m s t a n c e s . I n t h e c a s e o f a t e r m i n a t i o n 

p u r s u a n t t o a R I F p o l i c y , h owever, t h e c o n d u c t o f t h e e m p l o y e e 

i s n o t a t i s s u e . The p u r p o s e o f a t e r m i n a t i o n p u r s u a n t t o a 

R I F p o l i c y i s c o s t s a v i n g s t o t h e e m p l o y i n g b o a r d . Where a 

t e r m i n a t i o n o f employment i s made b e c a u s e o f a j u s t i f i a b l e 

d e c r e a s e i n t h e j o b s i n t h e s y s t e m , see f o r m e r § 36-26-102, 
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t h e s e l e c t i o n o f any o t h e r f o r m o f d i s c i p l i n e o r s a n c t i o n 

u n d e r f o r m e r § 3 6 - 2 6 - 1 0 4 ( a ) w o u l d n o t a c h i e v e t h e l o n g - t e r m 

c o s t - s a v i n g s g o a l o f t h e t e r m i n a t i o n p u r s u a n t t o a R I F p o l i c y . 

F u r t h e r , i n t h e c o n t e x t o f s i m i l a r t e r m i n a t i o n s u n d e r 

t e a c h e r - t e n u r e l a w s , o u r c o u r t s have r e j e c t e d t h e s t a n d a r d 

u t i l i z e d by t h e h e a r i n g o f f i c e r i n t h i s c a s e . I n W i l l i a m s v.  

B o a r d o f E d u c a t i o n o f Lamar C o u n t y , 263 A l a . 372, 82 So. 2d 

549 ( 1 9 5 5 ) , W i l l i a m s ' s employment was t e r m i n a t e d p u r s u a n t t o 

a p r e d e c e s s o r t o t h e TTA t h a t p r o v i d e d t h a t a t e a c h e r ' s 

employment c o u l d be t e r m i n a t e d f o r , among o t h e r r e a s o n s , a 

" ' j u s t i f i a b l e d e c r e a s e i n t h e number o f t e a c h i n g p o s i t i o n s . ' " 

W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 552 ( e m p h a s i s 

o m i t t e d ) . The b o a r d a t i s s u e i n t h a t c a s e c i t e d a d e c r e a s e i n 

j o b s as t h e b a s i s f o r s e e k i n g t o t e r m i n a t e W i l l i a m s ' s 

employment, and o u r supreme c o u r t a g r e e d t h a t t h e e v i d e n c e 

s u p p o r t e d a t e r m i n a t i o n f o r t h a t r e a s o n . W i l l i a m s a r g u e d , 

h o w e v er, t h a t h e r employment was t e r m i n a t e d f o r p e r s o n a l 

r e a s o n s , s p e c i f i c a l l y , f o r h e r f a i l u r e t o move t o t h e s c h o o l 

s y s t e m i n w h i c h she was e m p l o y e d , w h i c h was a v i o l a t i o n o f a 

s c h o o l - s y s t e m r u l e . T h i s c o u r t r e j e c t e d t h a t a rgument, n o t i n g 

t h a t t h e b o a r d i n t h a t c a s e h a d n o t s o u g h t t o t e r m i n a t e 
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W i l l i a m ' s employment f o r t h a t p u r p o r t e d r u l e v i o l a t i o n . 

F u r t h e r , t h e c o u r t h e l d t h a t once i t h a d b e e n d e t e r m i n e d t h a t 

t h e e v i d e n c e s u p p o r t e d t h e b o a r d ' s d e t e r m i n a t i o n t h a t t h e r e 

h a d been a j u s t i f i a b l e d e c r e a s e i n t h e number o f t e a c h i n g 

p o s i t i o n s a v a i l a b l e , no f u r t h e r i n q u i r y was n e c e s s a r y w i t h 

r e g a r d t o t h e t e r m i n a t i o n . Our supreme c o u r t e x p l a i n e d : 

"As we s e e i t , t h e o n l y p e r t i n e n t i n q u i r y was 
w h e t h e r t h e r e was a ' j u s t i f i a b l e d e c r e a s e i n t h e 
number o f t e a c h i n g p o s i t i o n s ' . T h a t b e i n g 
e s t a b l i s h e d , t h e r e a s o n f o r s e l e c t i n g [ W i l l i a m s ' s ] 
c o n t r a c t as t h e one t o be c a n c e l l e d was n o t open t o 
i n q u i r y . We f i n d n o t h i n g i n t h e T e n u r e A c t 
e s t a b l i s h i n g a c r i t e r i o n f o r d e t e r m i n i n g what 
p a r t i c u l a r t e n u r e d t e a c h e r ' s c o n t r a c t s h o u l d be 
c a n c e l l e d when t h e r e i s a ' j u s t i f i a b l e d e c r e a s e i n 
t h e number o f t e a c h i n g p o s i t i o n s . ' I n s u c h 
s i t u a t i o n , i t seems t o us t h a t t h e r i g h t o f 
s e l e c t i o n i s a m a t t e r r e s t i n g e n t i r e l y w i t h t h e 
e m p l o y i n g B o a r d o f E d u c a t i o n . " 

W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 552. See a l s o May v. 

A l a b a m a S t a t e T e n u r e Comm'n, 477 So. 2d 438, 440 ( A l a . C i v . 

App. 1985) ("[W]hen a B o a r d i s f a c e d w i t h a r e d u c t i o n i n 

t e a c h i n g p o s i t i o n s , much must be l e f t t o t h e ' e n l i g h t e n e d 

d i s c r e t i o n ' o f t h e B o a r d a f t e r c o n s i d e r i n g t h e e n t i r e 

s i t u a t i o n . " ( q u o t i n g Woods v. B o a r d o f E duc. o f W a l k e r C n t y . , 

259 A l a . 559, 561, 67 So. 2d 840, 841 ( 1 9 5 3 ) ) . 
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I n W a l k e r v. Montgomery C o u n t y B o a r d o f E d u c a t i o n , [Ms. 

2100930, Nov. 4, 2011] So. 3d , ( A l a . C i v . App. 

2 0 1 1 ) , t h i s c o u r t c i t e d t h e a b o v e - q u o t e d p o r t i o n o f W i l l i a m s , 

s u p r a , i n r e j e c t i n g a s i m i l a r a rgument a s s e r t e d b y W a l k e r , a 

c o n t r a c t p r i n c i p a l whose employment h a d been t e r m i n a t e d 

p u r s u a n t t o a p r o v i s i o n i n h e r c o n t r a c t t h a t a l l o w e d 

t e r m i n a t i o n f o r , among o t h e r t h i n g s , " ' [ a ] j u s t i f i a b l e 

d e c r e a s e i n t h e number o f p o s i t i o n s due t o d e c r e a s e d 

e n r o l l m e n t o r d e c r e a s e d f u n d i n g . ' " 2 So. 3d a t . A l s o , 

l i k e C h r i s t o p h e r i n t h i s c a s e , W a l k e r h a d a r g u e d t h a t t h e 

b o a r d h a d o t h e r o p t i o n s a v a i l a b l e t o i t t h a t w o u l d a l l o w h e r 

t o r e m a i n e m p l o y e d ; i n t h a t c a s e , W a l k e r c o n t e n d e d t h a t t h e 

employment o f o t h e r , p r o b a t i o n a r y p r i n c i p a l s i n o t h e r s c h o o l s 

c o u l d have been t e r m i n a t e d . T h i s c o u r t r e j e c t e d W a l k e r ' s 

a r g u m e n t s , c o n c l u d i n g : 

" A l t h o u g h W a l k e r ' s c o n t r a c t f a l l s u n d e r t h e [ T e a c h e r 
A c c o u n t a b i l i t y A c t ('TAA')] and n o t t h e TTA, we have 
f o u n d no p r o v i s i o n i n t h e TAA t h a t ' e s t a b l i s h [ e s ] a 
c r i t e r i o n f o r d e t e r m i n i n g what p a r t i c u l a r [ c o n t r a c t 
p r i n c i p a l ' s ] c o n t r a c t s h o u l d be c a n c e l l e d when t h e r e 
i s a " j u s t i f i a b l e d e c r e a s e i n t h e number o f 

2 W a l k e r v. Montgomery C o u n t y B o a r d o f E d u c a t i o n , s u p r a , 
was d e t e r m i n e d u n d e r t h e p r o c e d u r e s e t f o r t h i n t h e T e a c h e r 
A c c o u n t a b i l i t y A c t , § 16-24B-1 e t s e q . , A l a . Code 1975, w h i c h 
g o v e r n s t h e employment o f s c h o o l p r i n c i p a l s . 
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[ p r i n c i p a l ] p o s i t i o n s . " ' W i l l i a m s , 263 A l a . a t 375, 
82 So. 2d a t 552. The B o a r d was e n t i t l e d t o make 
t h e d e c i s i o n r e g a r d i n g w h i c h c o n t r a c t p r i n c i p a l s 
w o u l d be n o n r e n e w e d o r w o u l d have t h e i r c o n t r a c t s 
c a n c e l e d . C o u r t s a r e n o t p e r m i t t e d t o u s u r p t h e 
r o l e o f t h e s c h o o l b o a r d and c a n n o t d e t e r m i n e t h a t 
a n o t h e r c o u r s e o f a c t i o n o t h e r t h a n t h e one t a k e n b y 
t h e s c h o o l b o a r d m i g h t have b e e n w i s e r o r more 
e q u i t a b l e . S t a t e ex r e l . S t e e l e v. B o a r d o f E d u c .  
o f F a i r f i e l d , 252 A l a . 254, 261, 40 So. 2d 689, 695 
( 1 9 4 9 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e  
J a c k s o n , 625 So. 2d 425 ( A l a . 1 9 9 2 ) . " 

W a l k e r , So. 3d a t . 

I n t h i s c a s e , l i k e t h e a p p e l l a n t s i n W i l l i a m s , s u p r a , and 

W a l k e r , s u p r a , C h r i s t o p h e r ' s employment was t e r m i n a t e d 

p u r s u a n t t o a s t a t u t o r y p r o v i s i o n a l l o w i n g s u c h a t e r m i n a t i o n 

due t o a " j u s t i f i a b l e d e c r e a s e " i n t h e number o f j o b s w i t h i n 

t h e s y s t e m c a u s e d by f i n a n c i a l c o n s t r a i n t s . The FDA has o f t e n 

b een i n t e r p r e t e d w i t h r e f e r e n c e t o c a s e s i n t e r p r e t i n g t e a c h e r -

t e n u r e l a w o r c a s e l a w . See B i s h o p S t a t e Cmty. C o l l . v. 

Thomas, 13 So. 3d a t 985 ( c i t i n g Ex p a r t e W i l s o n , 984 So. 2d 

a t 1171, and M a d i s o n C n t y . Bd. o f E duc. v. W i l s o n , 984 So. 2d 

1153 ( A l a . C i v . App. 2006) ( b o t h c o n s t r u i n g t h e T T A ) ) ; and 

A t h e n s S t a t e C o l l . v. R u t h , 795 So. 2d 703, 706 ( A l a . C i v . 

App. 1 9 9 9 ) , r e v ' d on o t h e r g r o u n d s , Ex p a r t e A t h e n s S t a t e  

C o l l . , 795 So. 2d 709 ( A l a . 2 0 0 0 ) . A c c o r d i n g l y , g i v e n t h a t 

p r e c e d e n t and t h e s i m i l a r i t y i n t h e s t a t u t o r y l a n g u a g e a t 

29 



2101029 

i s s u e i n t h i s c a s e t o t h a t o f W i l l i a m s , s u p r a , and W a l k e r , 

s u p r a , we a p p l y t h e r e a s o n i n g and h o l d i n g s o f W i l l i a m s a n d 

W a l k e r t o t h e f a c t s o f t h i s c a s e . 

I t i s u n d i s p u t e d i n t h i s c a s e t h a t t h e R I F p o l i c y was 

n e c e s s a r y and t h a t , g i v e n t h e f i n a n c i a l c o n d i t i o n o f t h e 

s c h o o l s y s t e m , t e r m i n a t i o n s o f t h e employment o f some o f t h e 

B o a r d ' s e m p l o y e e s was r e q u i r e d p u r s u a n t t o t h e R I F p o l i c y . As 

w i t h t h e TTA and t h e T e a c h e r A c c o u n t a b i l i t y A c t , § 16-24B-1 e t 

s e q . , A l a . Code 1975, t h e r e a r e no e s t a b l i s h e d c r i t e r i a s e t 

f o r t h i n t h e FDA f o r d e t e r m i n i n g w h i c h o f a b o a r d ' s e m p l o y e e s 

s h o u l d be t e r m i n a t e d when a R I F p o l i c y must be i m p l e m e n t e d . 

See W i l l i a m s , s u p r a ; and W a l k e r , s u p r a . F u r t h e r , t h e r e i s no 

a l l e g a t i o n t h a t t h e B o a r d d i d n o t c o m p l y w i t h i t s R I F p o l i c y 

i n r e a c h i n g i t s t e r m i n a t i o n d e c i s i o n i n t h i s c a s e . 

R e g a r d l e s s , t h e h e a r i n g o f f i c e r d e t e r m i n e d t h a t t h e B o a r d 

e r r e d i n t e r m i n a t i n g C h r i s t o p h e r ' s employment. The h e a r i n g 

o f f i c e r was c o r r e c t t h a t C h r i s t o p h e r ' s s e r v i c e t h r o u g h h e r 

employment has been i n v a l u a b l e , a f a c t t h a t i s n o t d i s p u t e d b y 

t h e B o a r d . However, once t h e d e t e r m i n a t i o n t h a t C h r i s t o p h e r ' s 

employment was p r o p e r l y t e r m i n a t e d due t o a j u s t i f i a b l e 

d e c r e a s e i n j o b s w i t h i n t h e s y s t e m was made, t h e h e a r i n g 
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o f f i c e r h a d no a u t h o r i t y t o s e c o n d - g u e s s t h e t e r m i n a t i o n 

d e c i s i o n o f t h e B o a r d . 

We n o t e t h a t t h e e x p e r i e n c e o f t h i s c o u r t l e a d s us t o 

c o n c l u d e t h a t many, i f n o t a l l , o f t h e e m p l o y e e s i n v a r i o u s 

s c h o o l s y s t e m s t h r o u g h o u t t h e s t a t e a r e e x c e l l e n t e m p l o y e e s 

who have h a d p o s i t i v e i m p a c t s on s c h o o l s y s t e m s t h r o u g h t h e i r 

employment. The n e e d t o t e r m i n a t e t h e employment o f t e a c h e r s 

and o t h e r s c h o o l - s y s t e m e m p l o y e e s i s an u n f o r t u n a t e b u r d e n 

f a c e d b y many b o a r d s o f e d u c a t i o n t h r o u g h o u t t h e s t a t e . We 

a g r e e w i t h t h e B o a r d t h a t t h e r e s p o n s i b i l i t y f o r m a k i n g t h e 

d i f f i c u l t d e c i s i o n s r e g a r d i n g w h i c h p o s i t i o n s t o e l i m i n a t e 

p u r s u a n t t o a j u s t i f i e d i m p l e m e n t a t i o n o f a R I F p o l i c y r e s t s 

w i t h t h e B o a r d and t h a t h e a r i n g o f f i c e r s a nd t h e c o u r t s " a r e 

n o t p e r m i t t e d t o u s u r p t h e r o l e o f t h e s c h o o l b o a r d . " 

W i l l i a m s , So. 3d a t . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e h e a r i n g 

o f f i c e r e r r e d i n r e v e r s i n g t h e B o a r d ' s d e c i s i o n t o t e r m i n a t e 

C h r i s t o p h e r ' s employment p u r s u a n t t o i t s R I F p o l i c y . We 

r e v e r s e t h e h e a r i n g o f f i c e r ' s d e c i s i o n and remand t h e c a u s e 

f o r t h e e n t r y o f a d e c i s i o n i n c o n f o r m i t y w i t h t h i s d e c i s i o n . 
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REVERSED AND REMANDED. 

P i t t m a n and B r y a n , J J . , c o n c u r . 

Thomas a n d Moore, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 
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