REL: 05/18/2012

Notice: This opinicn Zs subject to formal revision pefore wnuplication in the advance
sneets oI Southern Reporter. Readsrs are rsguestad —o notify ths Reporter of Decisions,
Alapama Avpellats Courts, 300 Dexter Avsnue, Montgomery, Alebame 36104-3741  ({334)

229-0864Y), of any zyoographical or other errors, In crder that corrections may be made
cefore the oviniorn is wrirnted in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

OCTOBER TERM, 2011-2012

2101029

Board cof School Commissioners of Mobile County
v.
Joann Christopher
Appeal from Federal Mediation and Conciliation Service

{({FMCS No. 10-04431)

THOMPSON, Presiding Judge.
On May 7/, 2010, Roy D. Nichols, the superintendent of the
Mobile County Board of School Commissioners, notified Joann

Christopher of his intention to recommend the termination of
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her employment pursuant to the reduction-in-force policy ("RIF
policy'") adopted by the Mobile County Board of School
Commissioners ("the Board™) in compliance with & 16-1-33, Ala.
Code 1975. The record indicates that budgetary probkblems
necessitated the termination of the employment of a number of
the Board's employees under the RIF policy. The notice
provided by the superintendent to Christopher stated, amcng
other things, that the Board planned to conduct a hearing on
the proposed termination on June 16, 2010, and that, 1f the
Board affirmed the superintendent's termination
recoemmendation, Christopher could elect to contest the
termination of her employment pursuant % 36-26-104 of the
former Fair Dismissal Act ("the FDA"™), & 36-26-100 et seqg.,
Ala. Code 1975 (repealed and replaced by & 16-24C-1 et seqg.,
Ala. Code 1975}. On May 17, 2010, Christopher notified the
Board of her intent to ccntest the termination of her
employment.

On June 17, 2010, the Bcard affirmed the termination
decision, and Christopher filed a timely notice of appeal of
that decision. A hearing officer conducted a hearing con March

le, 2011. On July 12, 2011, the hearing officer entered a
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decision reversing the termination of Christopher's
employment. The Board filed a timely request that this court
accept its appeal. See former & 36-26-104, Ala. Code 1975
(repealed and replaced by & 16-24C-6, Ala. Code 1%75). This
court granted the Board's request and accepted the appeal.
As an initial matter, we note that, during the time this
appeal has been pending, the Alabama Legislature gnacted the
Students First Act ("the SFA"), § 16-24C-1 et seqg., Ala. Ccde
1975. The SFA repealed both the former Teacher Tenure Act
("TTA"), §5 16-24-1 through -38, Ala. Code 1975 (repealed and
replaced by & 16-24C-1 et seqg., Ala. Code 1975), and the FDA.
For the most part, the SFA became effective con July 1, 2011.
5 16(b), Act Ne¢. 2011-270, Ala. Acts 2011; see also Comment,
5 16-24C-14, Ala. Code 1875. However, Act No. 2011-270, the
legislaticn that established the SFA, also specified that some
portions of the SFA were to be effective before July 1, 2011.
Specifically, Act No. Z2011-270 provides that the section
that 1s now & 16-24C-6(h) (3) became cffective at the time the
legislation became law, which occurred in this case on May 26,
2011, when it was signed by the governor. § 16, Act No. 2011-

270. Specifically, section 16 provides:
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"(a) Subdivision ({(2) and subkdivision (3) of
subsection (h) of S8Section 6 shall bhe effective
immediately follcocwing passace and approval of this
act by the Governor, or its otherwise becoming law,

"(b) Subject to the following terms and
gualifications, the remainder of this act shall be
effective on July 1, 2011, following passage and
approval o¢f this act by the Governor, or 1its
otherwise becoming law:

"(1} Fmployees who have attained
tenured status under the Teacher Tenure Law
or nenprobationary status under the TFalr
Dismissal Act as of the effective date of
this act, in the case of tenured teachers,
shall be deemed tenured teachers under this
act and, 1n the case of nonprobaticnary
employees within the meaning of the Fair
Dismissal Act shall be deemed
nonprobationary classified employees under
this act. Employees whe have not attained
tenured status under the Teacher Tenure Law
or nenprobationary status under the TFalr
Dismissal Act as of the effective date of
this act shall be subject to the terms and
provisions of +this act respecting the
attainment of teacher Cenure or
nonprobationary status, and all time 1in
service that would have Dbeen credited
toward the attainment of either tenure
under the Teacher Tenure Law or
nonprchationary status under the Fair
Dismissal Act shall be credited toward the
attainment of tenure or nonprckaticnary
status 1in the corresponding employment
category under this act.

"(2) All employment actions and
preceedings that have been initiated under
either the Teacher Tenure Law or the Failr
Dismissal Act that are pending on the
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effective date of this act shall be
completed under the statutory procedures
that were in effect on the date the action
or proceeding was commenced."

(Emphasis added.)

Section 16-24C-6 governs grounds for terminations, the
precedures for terminaticns and hearings, and appeals.
Subsection (h) of that statute, which is referenced in § 16/{a)
of Act No. 2011-270, guoted above, provides, in pertinent
part:

"(h) The following additional terms, conditions,

and limitations apply to terminations and appeals
Cherefrom:

"

"(3) Tayoffs or other personnel
actions that are unaveclidable reductions in
the workforce beyend normal attrition due
to decreased student enrollment or shortage
of revenues as specified 1in Section
16-1-33, are not subject tCo challenge or
review under this chapter.”

We ncote that the codificaticn of the SFA in the Alabama
Code omits the provisicns set forth in § 16 of Act No. 2011-
270 concerning the effective dates of that Jlegislation,
Instead, the information concerning the effective dates of the

SFA is set forth 1in the Code Commissioner's Notes to & 16-24C-

b and & 16-24C-14, Ala. Code 1975. However, "the failure of
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the publisher ... to incorporate [the full text of § 16, Act
No. 2011-270,] into the Code did not affect [the] validity" of

that section. Ex parte Rheem Mfg., 524 So. 2d 631, 633 (Ala.

1888) {explaining that sections of a legislative enactment
"dealing with the effective date [of legislation] ... belongs
in that category of provisions that customarily are not
codified but remain viakle and applicable provisions of the
legislative enactment"). Thus, subsection 16-24C-6(h) (3),
which addresses situations in which employment is terminated
pursuant to a RIF policy, took effect on May 26, 2011, when
Act No. 2011-270 was signed by the governor. As i1s specified
in & 1l6{k) of Act No. 2011-270, "the remainder of [the SFA
became] effective on July 1, 2011."

In this c¢ase, Nichcels notified Christopher on May 7,
2010, that he was recommending to the Board that her
employment be terminated pursuant to the Board's RIF policy
and that she could contest his recommendation pursuant to the
provisions of the FDA. On June 17, 2010, the Board notified
Christopher that 1t had upheld Nichols's reccmmendation and
terminated her employment. In that notification, the Bocard

informed Christopher that she had the right to appeal pursuant
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to the FDA, which was 1in effect at the time. On June 23,
2010, Christopher filed a notice of appeal, citing the
provisions of the FDA as authority for that appeal. The
hearing officer conducted a hearing on March 16, 2011.
However, the hearing officer entered his decision in this
matter on July 12, 2011, after the effective date ¢f § 16-24C-
6(h) (3).

This court asked the parties to brief whether §
16-24C-6(h) (3), Ala. Code 1975, was intended to apply to bar
actions such as this one that were pending at the time of the
enactment of Act No. 2011-270. This court also allowed the
parties 1in the conscolidated appeals--appeal no. 210252

(Huntsville City Board of Fducation v. Stranahan) and appeal

no. 2110286 {(Huntsville City Board ¢f Education v. Holmes)--to

submit arguments and appear as amlcl curiae at cral argument;
those two cases are hereinafter referred to as "the Huntsville
cases." Those consolidated appeals, which this court has
accepted, concerned appeals from terminations resulting from
the Huntsville City Becard o¢f Education's RIF policy.

The parties and the amici curiae each responded to this

court's request for Dbriefs on the 1issue, and they each
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appeared al oral argument to address the issue whether § 16-
24C-6(h) (3) Dbarred an employee's appeal of a termination
decision made as a result of a RIF policy when the hearing
officer entered his ¢r her decisicon after the effective date
of & 16-24C-6{(h) (3}, Ala. Code 1975, Christopher contended
that & 16-24C-6(h) (3) does not preclude her claims. The Bcard
argued, amcng other things, that because § 16 of Act No. 2011-
270 specifies that § 6(h) (2) and (3} of the act (i.e., what is
now codified as § 16-24C-6{h) (2) and (3)) were to take effect
immediately, these subsecticons applied to this action, which
was pending, but had nol yel been decided, at the time of the
passage ¢f the SFA legislation. The Huntsville City Beoard of
Education, as amicus curiae, submitted the only brief to
address the issue whether retroactive application of § 16-24C-
6(h) (3) is appropriate; the parties and the cther amici curiae
each addressed that issue in thelr arcuments before this court
during oral argument.

"The general rule is that retrospective application of a
statute 1is not favored and legislative intent Lo make a

statute retrospective must be clearly expressed before the



2101029

statute will be construed to operate retrospectively."”

Kittrell v. Benjamin, 396 So. 2d 93, 94 (Ala. 1981}.

"Our Supreme Court has applied a state
constitutional provision in determining whether an
act of the legislature can be applied
retrospectively and has concluded that the
constitution requires that the title of the act
reflects the legislature's intent for retroactive
effect:

"'This Court has interpreted § 45
[Alabama Constitution of 1901,] as imposing
the reguirement that where an act 1s
intended to have retroactive applicaticn,
the title of the act must "falrly and
reasonably indicat[e] that the act 1is
retrospective.” Lindsay v. United States
Savings and Loan Association, 120 Ala. 156,
24 So., 171 (1897); see Gavle v, Fdwards,
261 Ala. 84, 72 So. 2d 848 (1954)."

"Alabama Educ. Ass'n v. Gravyson, 382 So. 2d 501, 505
(Ala., 1980).

"The Ccurt of Appeals, after conducting a
detailed analysis of whether a statute should be
applied retroactively, stated as follows:

"'TL 1is a fundamental precept of our
jurisprudence that substantive legal
interests spring from the law in effect at
the time such interests are alleged to have
arisen or to have been violated. For this
reason, undoubtedly induced by a sense [of]
what 1s falr and what is right, courts have
uniformly been reluctant tc construe
statutes as having retrcactive ocoperation,
even though non offensive constitutionally,
unless the intent of the legislature that
a statute is toc operate retroactively is
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made certain, either by actual words, or by
clear and necessary implication.’

"Alabama Power Cc. v. Director of Indus. Relations,
36 Ala. App. 218, 221, 54 So. 24 786, 788 (1951}
cert. denied.

"Our Supreme Court restated the presumption
against retreocactive applicaticon of laws, as follows:

"'The Jjudiciary generally disdains
retroactive application of laws Dbecause
such application wusually injects undue
disharmony and chaos in the application of
law to a given faclh situaticn; therefore,
the courts will generally indulge every
presumption in favor of  prospective
applicaticn unless the legislature's intent
Lo the contrary is clearly and explicitly
expressed. City of Brewton v. White's Auto
Store, Inc., 362 So. 2d 226 (Ala. 1978).°

"Tee v, Lee, 382 So. 2d 508, 50% {(Ala. 1980)."

State Home Builders Licensure Bd. v. Grzelak, 705 So. 2d 400,

408 (Ala., Civ., App. 1997).

In this case, the SFA does nct expressly address whether
the legislature intended that & 16-24C-6(h) {(Z) and (3) have
retroactive application, as have other legislative enactments.,
See § 13A-5-9.1, Ala. Code 1975 ("The provisions of Section
13A-5-9 shall be applied retrcactively ....); & 32-5A-12, Ala.
Code 1975 ("This chapter shall not have a retroactive effect

J"y; 8 11-44C-96, Ala. Ccde 1975 ("This exemption from all

10
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municipal sales and use taxes and gross receipts taxes shall
be retroactive Lo October 1, 1989."); see also § 36-30-5, Ala.
Code 1875, Code Commissioner's Note, noting that § 4 of Act
No, 2008-480, Ala. Acts 2008, which amended % 36-30-5,
provided that "'[tL]lhis acl shall become effective immediately
following its passage and approval by the Governor, or its
otherwise becoming law, and shall be retroactive te January 1,
2006.""); and & 45-22-234 (b}, Ala. Code 1975 ("This section
shall have retroactive effect to January 1, 1999, upon its
passage and approval by the Geoverncor or upon its otherwise
becoming a law.™).

In the absence of an express leglislative statement of
retroactivity, Che courts must determine, from the statute as
a whole, whether the legislature Intended that the statute
have retrcactive applicaticn. In enacting Act No. 2011-270,
it is clear that the legislature intended that that part of
the legislaticn geverning RIF cases Lake effect immediately
upcen passage, although it is not clear whether the leglislature
intended that that section apply Lo actions then pending but

undecided.

11
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Regardless, whether a statute may be applied
retroactively turns on the issue whether the statute affects

substantive or remedial rights. Ex parte Burks, 487 So. 2d

905 (Ala. 1985); State Home Builders Licensure Bd. v. Grzelak,

supra. Substantive laws affect vested rights or alter a
party's legal status. State Home Builders Licensure Bd. v.
Grzelak, supra. "Substantive law" 1is "[tlhat part of law

which creates, defines, and regulates rights and duties of
parties, as opposed to 'adjectlive, procedural, or remedial
law,"' which prescribes method of enfeorcing the rights or

obtaining redress for their invasion." Black's Law Dictionary

1429 (eth ed. 19%80). Remedial statutes are those "'which
impair no contract or vested right, and do not disturb past
transactions, but preserve and enforce the right and heal
defects 1in existing laws prescribing remedies.'"” Jones v.

Casey, 445 So. 2d 873, 87% (Ala. 1983) (guoting Dickson v,

Alabama Mach. & Supply Co., 18 Ala. App. 164, 165, 89 S5o. 843,

844 (1921)) .
Generally, remedial statutes may  have retroactive
application, but substantive statutes may not be applied

retroactively. Sece Kittrell w. Benjamin, 396 So. 2d 93, 95

12
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(Ala. 1981) (a statute can have retroactive application if it
affects procedural as opposed to substantive rights); United

States Steel & Mining Co. wv. Riddle, 627 So. 2d 455, 457-58

(Ala. Civ. App. 1993} ("[W]e must decide whether the standard
of review in the newly enacted Workers' Act is truly remedial,
and thus applicabkle retrospectively, or 1f it 1is substantive
and therefore only prospectively operable."). Our supreme
court has quoted the following explanation for allowing
retroactive application of remedial statutes: "'"Because
rules o¢of procedure regulate secondary rather than primary
conduct, the fact that a new procedural rule [is] instituted
after the conduct giving rise to the suit does not make

applicaticn of the rule [] retroactive."'" BT Secs. Corp. v,

W.R. Huff Asgset Mgmt. Co., 8%l So., 2Z2d 310, 319 (Ala. 2004)

(quoting Professional Mgmt. Assocs., Inc., Employees' Profit

Sharing Plan v. KPMG, LLP, 335 F.3d 800, 803 (8th Cir. 2003),

quoting in turn Landgraf v, UST Film Preods,, 511 U.5. 244, 275

(19%94)) .
Before this court, the Board argued that & 16-24C-6(h) (3)
is remedial in nature and, therefcre, that it can validly have

retroactive applicaticon. TIn making that argument, the Board

13
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maintained that RIF layeffs are made pursuant Lo statutory
guidelines set forth in & 16-1-33, Ala. Code 1975, and it
contended that the SFA affects the procedure by which an
employee may assert a violation of the mandates of § 16-1-33.
Section 16-1-33 provides, in pertinent part:

"(a) When used in this secticn, the following
words shall have the following meanings:

"

"(3) Layecff. An unavoidable reduction

in the work force bkeyond normal attrition

due to decreased student enrollment or

shortage of revenues.

" (k) Fach  bhoard shall adopt a written
reduction-in-force policy consistent with Secticon
16-1-30. The policy shall include, but shall not be
limited to, layecffs, recalls, and notifications of

layoffs and recalls. The reduction-in-force policy
of the beoard shall be based on objective criteria."”

In making its argument that & 16-24C-6{(h) (3) is remedial
or procedural 1in nature, the Board contends that "[t]he
employees' substantive rights, i.e., that reductions in force
must ke taken in accordance with a written policy adopted in
compliance with & 16-1-33, are unaffected by [§ 16-24C-
6(h) (3)]. That section only affects the remedy or procedure

for addressing violaticns of the mandates of § 16-1-33."

14
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With regard Lo the distinction whether a statute affects
substantive or procedural rights, our supreme courl has noted:
"'PIT]t is simplistic to assume that all law 1is
divided neatly between 'substance' and 'procedure.'

A rule of procedure may have an impact upon the
substantive result and be noc less a rule of

procedure on that acccount.... As said in Hanna v.
Plumer, 380 U.S. 460, 471, 85 S. Ct. 1136, 1144, 14
L. Ed. 2d 8, 16-17 (1%965), "The line Dbetween
"substance" and "procedure™ shifts as the legal
context changes. "Fach implies different variables
depending upon the particular problem for which it
is used.,"”" ,.,.""™

Middleton v, Caterpillar Indus., Inc., 979 So. 2d 53, 60 (Ala.

2007) (quoting Schoenvogel v, Venator Group Retail, Tnc., 895

So. 2d 225, 250 (Ala. 2004), quoting in turn Busik v, Levine,

63 N.J. 351, 364-65, 307 A.Z2d 571, 578 (1973})).

In Ex parte Burks, 487 So. 2d 905, 90¢ (Ala. 1985), our

supreme court considered whether "the amendment to Code 1975,
5 36-26-27(a), effective July 28, 1983, which allows the State
Personnel Board Lo impose discipline less severe Lhan
terminaticn upon a state merit system emplovee, appllies]
retroactively to the review of a Board determination to
terminate a state employee if the review was pending before

the circuit court at the effective date of the amendment?" In

15
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determining that the statute did apply retroactively, our
supreme court stated:

"The amended statute al 1ssue here does nobl
expressly contain any provisicon for retroactive
applicaticn, nor 1s there a clear legislative intent
that the statute so operate. Therefore, the amended
provision may operate retroactively only 1f 1t 1is
found to be 'remedial.'

"Remedial statutes are those relating to

remedies or medes of procedure., Streel v, City of
Anniston, 381 So. 24 26 (Ala. 1880); Harlan v.
State, 31 Ala. App. 478, 18 So. 2d 744 (1947). In

Jones v. Casevy, [445 Sc. 2d 873 (Ala. 1983)], we
reiterated the definition of 'remedial statuteg’

"'... as those "which impair no contract or
vested right, and do not disturb past
transacticons, but preserve and enforce the
right and heal defects in existing laws
prescribing remedies.” Dickson v, Alabama
Mach. and Supply Co., 18 Ala. App. 164,
165, 89 Sc. 843, 844, cert. denied, 2006
Ala. 698, 89 So. 922 (1921)."

"445 So. zZd at 875.

"We believe that the amendment to Code 1875, §
36-26-27(a), 1s remedial 1in nature, touching upocn
matters of procedure rather than substantive rights,
and corrects what may be percelved as a defect in
the original statute. Moreover, no substantial
right 1s impaired by the expanded remedles granted
to the Personnel Board to be applied in reviewing
disciplinary measures against state merit employees.
This is not to say that substantial rights may nct
be affected by the application of the statutory
change, but that this effect is only the result cf
the utilization of what 1is essentially a matter of
Personnel Board procedure.™”

16
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Ex parte Burks, 487 So. 2d at ¢07.

We canncl agree with the Board that § 16-1-33 provides
substantive rights to the employees of a board. Rather, that
section sets forth reguirements for a board to meet In

creating and adopting a RIF policy. Thus, we do not find

—

persuasive the Board's argument that & 16-24C-6(h) 1s a
precedural statute intended Lo implement the requirements of
the substance of & 16-1-33.

Former & 36-26-102 of the FDA, which was effective at the
time Christepher was netified of the decision to seek
terminaticon of her employment and at the time she first
contested that notification, provided:

"Upen the completing by the employee of said
probationary period, said emplovee shall be deemed
employed on a nonprobationary status and said
employee's employment shall thereafter not Dbe
terminated except for failure tc perform his or her
duties 1n a satisfactery manner, I1ncompetency,
neglect of duty, insubordination, immorality,
Justifiable decrease in jokbs in the svstem, or other
good and  just causes; provided, however, such
terminaticn of employment shall not be made for
political or personal reascns on the part of any
party reccmmending or voting to approve said
termination.”

We conclude that former § 36-26-102, Ala, Code 1975, and other

provisions of the FDA provided Christopher a substantive right

17
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to challenge the termination of her employment pursuant Lo a
RIF policy. The SFA, in § 16-24C-6(h) {(3), curtails that
substantive right. Accordingly, we hold that § 16-24C-6(h) (3)
is nol applicable retrospectively in this case,.

With regard to the merits of the appeal, the Board
contends that the hearing officer erred 1in reversing 1ts
Lermination decision. We ncote that ""'"[L]he decisicon of the
hearing officer shall be affirmed on appeal unless the Court
of Civil Appeals finds the decision arbitrary and capricious

"' [Bishop State Cmty. Coll. v.] Williams, 4 So. 3d

[1152,] 1157 [(Ala. Civ. App. 20080] {quoting & 36-26-104(b),

Ala. Code 1975)." Bishop State Cmty. Coll. v. Thomas, 13 So.

3d 878, 986 (Ala. Civ. App. 2008).

This c¢ourt has explained, 1in the context of cases
involving terminations due tc¢ disciplinary reasons, the
considerations the hearing c¢fficer or a court must employ in
determining whether a board, pursuant to former & 36-26-102,
Ala. Ccde 18975, justifiably terminated the employment of a
nonprobationary employee such as Christopher:

"If an employee properly contests the terminaticn of

his c¢cr her employment, see & 36-26-103(b), Ala. Code

1875 (setting out the procedure for contesting a
termination under the FDA), the employee is entitled

18
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to a de novo hearing. € 36-26-104(a), Ala. Code
1975. Pursuant to the statutory charge, the hearing
officer should first decide whether the employer has
'stated and proved proper grounds for terminating an
employee's employment.' Bishop State Cmty. Coll. v,
Williams, 4 So. 3d 1152, 1157 (Ala. Civ. App. 2008).
Tf the hearing officer concludes that the employer
has met its initial burden, the hearing officer
shall then decide whether Lhe employer dismissed tLhe
employee to further an improper motive, i.e., for
personal or political reascns. See Ex parte Wilson,
984 Sc. 2d 1161, 1171 {(Ala. 2007) (construing the
Teacher Tenure Act, § 16-24-1 et seg., Ala. Code
1975) . Finally, the hearing officer 'shall
determine which of the following actions should be
taken relative toc the employee: Termination of the
employee, a suspension of the employee, with or
without pay, a reprimand, other disciplinary action,
or no action against the employee.' & 36-26-104(a}),
Ala. Code 1975.M

Bishop State Cmty. Coll. v. Thomas, 13 So. 3d at 985.

In reaching his July 12, 2011, decision in this case, the
hearing officer concluded that the Board's decision to
implement the RIF policy was financially Jjustified. The
hearing officer set forth a detalled statement of the evidence
presented on the issue of the financial difficulties facing
the Board; no useful purpose would be served by detailing that
evidence in this opinion. Suffice it to say that the hearing
officer's conclusicns that financial conditicns over the last
few years have resulted in the proration of school-system

budgets throughout Alabama, that the Board had faced several

19
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recent. cutbacks to its income, and that the RBoard's financial
situation worsenad during the 2010-2011 schocl year are
clearly supported by the evidence presented in this matter.
Thus, we conclude that the hearing officer determined that the
Board had met its initial burden of stating and proving proper
grounds for terminating Christopher's emplcoyment, which, in
this case, was a Jjustifiable decrease in Jjobs within the

system. See Bishop State Cmty. Coll. v. Thomas, 13 So. 3d at

985; see also Mobile Cnty. Bd., of Sch. Comm'rs v. Long, 46 So.

3d 6, 9 (Ala. Civ. App. 2010) ("The hearing officer was
authorized to determine whether the Board proved the asserted
greund for the dismissal--a Jjustifiable decrease in Jjobs In
the school system. See former 5 36-26-102 and -104(a).").
In this case, there was no allegation that the Board had
an improper motive when it terminated Christopher's employment
pursuant to the RIF pelicy. See fermer § 36-26-102, Ala. Code
1975 (providing that a "termination ¢f employment shall nct be
made for political or personal reasons on the part of any
party recommending or voting to approve sald termination™);

and Bishop State Cmty. Coll, v. Thomasg, 13 So. 3d at 885. We

alsc note that, unlike the appellant in Mobile Ccunty Beard of

20
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School Commissioners v. Long, supra, there was no allegation

that the Board did not comply with its RIF policy in reaching
its decision to terminate Christopher's employment. Tt also
does not appear that Christopher contested the need for
reducticons in staffing in the school system caused by the
financial crisis facing the Board and other school systems
throughout the state.

Rather, Christopher argued that, based on her employment
history with, and job performance for, the school system, her
employment should not have been terminated. Christopher also
argued that additional federal funds for teacher and other
employees' salaries became available in August 2010 and that
the Board should have used those federal funds to rehire her
at that time. The evidence presented with regard to those
arguments is as follows.

Christopher was one of three arts instructors whose
employment was terminated pursuant to the RIF policy. The
undisputed evidence presented to the hearing officer was that
Christopher was an excellent employee and instructor. The
evidence and testimony 1ndicated that Christopher had made

substantial contributions toward developing and implementing

21
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the arts program in the school system. In addition, evidence
was presented indicating that Christopher had had a positive
impact on a number of students within the school system. The
Board conceded that it had no complaint about Christopher's
work performance and that it would have preferred to maintain
her employment.

The hearing officer alsc received evidence indicating
that in August 2010 the United States Congress created the
Education Jobs Fund. Pub. L. No. 111-226, 124 Stat. 2389.
Pursuant to tChat program, the federal government allocated
funds to local educational agencies for the creation and
retention ¢f education jobs. & 101(3), Pub. L. No. 111-226,.
That federal legislation specified that the federal funds were
to ke "used only for compensation and benefits and other
expenses, such as support services, necessary to retain
existing employees, Lo recall or rehire former employees, and
Lo hire new employees, 1n order to provide early childhood,
elementary, or secondary educatlional and related services." &
101 (¢5) (A}, Pub. L. Ne. 111-226,.

Based on the notificaticon in August 2010 that funds from

that federal legislation would be avallable, the Beard rehired

272
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some employees whose employment had been Lerminated pursuant
to the RIF policy. Dinish Simpson, the chief financial
officer for the Mobile County School System, testified that
when Lhe school system learned it was Lo receive a portion of
these federal funds, the Board decided Lo use the funds to
rehire certain teachers, custcdians, and assistant principals
and to hire some new school-bus drivers; the federal funds
were to be used to pay those employees' salaries.

In reversing the Board's decision to  terminate
Christopher's employment, the hearing officer determined that
although the Beard's implementaticon of the RIF policy was
justified and that reducticns in staff were necessary,' the
Board's decisicen Lo terminate Christopher's employment
pursuant to the RIF pelicy was ncot justified. The hearing
officer cited former § 36-26-104{(a), which provided that,
after he or she cenducts a de nove hearing, the hearing
officer must "determine which of the following acticons should
be taken relative to the employee: Terminatlon of the

employee, a suspensicn of the employee, with or without pay,

'The evidence indicated that approximately 90% of the
Board's budget was expended on employee-related expenses.
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a reprimand, other disciplinary action, or n¢ action against
the empleoyee." TFormer & 36-26-104(a), Ala. Code 1975. The
hearing officer concluded that, in the context of RIF cases,
former & 36-26-104(a) allowed a hearing officer to determine
that, even 1f the RIF is necessary, it should not be applied
to a specific employee.

In determining that the BRBoard improperly terminated
Christopher's employment pursuant Lo the RIF policy, the
hearing officer found that Christopher was an excellent worker
and instructor, that her employment had benefited the school
system as a whoele, and that she had positively impacted the
lives of many of the school system's students. However, the

hearing officer "hasten[ed] to add that [he] certainly [did]

not attribute any 111 will to any decision maker in this case.

All of them made hard decisions and choices in awfully hard

times, and every decision was made in gcod faith." (Emphasis

added.) The hearing officer also concluded that the Board had
erred in failing to use some of the federal funds acquired
after the termination of Christopher's emplcoyment to rehire
Christopher, and he calculated that the Board's cost savings,

achieved through the terminatlions made pursuant to the RIF
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policy, would not be significantly adversely impacted by
rehiring Christopher.,

We cannot agree with the hearing officer's determination
that former $ 36-26-104(a) authorized him to determine, in the
absence of allegations of improper motive, whether the
terminaticn o¢f a particular emplcyee's employment was
Justifiable under a RIF policy. In situations in which an
employee's employment i3 Lerminated under the FDA as a form of
discipline, the alternatives listed in former § 36-26-104({a)
have a function. The hearing officer is allcwed Lo consider
whether, in light ¢f the particular conduct of the employee
and the facts of the case, termination was warranted or
whether & lesser o¢r no disciplinary sanctiocon, i.e.,
"suspensicn ¢f the employee, with or without pay, a reprimand,
other disciplinary action, ¢r no action,"™ would be warranted
under the circumstances, In the case of a tCermination
pursuant to a RIF policy, however, the conduct of the employee
is not at issue. The purpcse of a terminaticon pursuant Lo a
RIF peclicy is cost savings to the employing board. Where a
Lerminaticn of employment is made because of a Jjustifiable

decrease in the jobks in the system, see former § 36-26-102,
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the selecticon ¢of any other form of discipline or sanction

under former § 36-26-104(a) would not achieve the long-term

cost-savings goal of Lhe termination pursuant Lo a RIF policy.
Further, in the context of similar terminations under

teacher-tenure laws, our courts have rejected the standard

utilized by the hearing officer in this case. In Williams v.

Board of Fducation of Lamar County, 263 Ala. 372, 82 So. 2d

549 (195b), Williams's employment was Lerminated pursuant to
a predecessor to the TTA that provided that a teacher's
employment ccould be terminated fcor, among other reasons, a
"'Justifiable decrease in the number of teaching positions.'"
Williams, 263 Ala. at 375, 82 So. 2d at 552 {(emphasis
omitted). The board at issue in that case cited & decrease Iin
Jjobs as the basis for seeking to terminate Williams's
employment, and our supreme court agreed that the evidence
supported a termination for that reascon,. Williams argued,
however, that her employment was terminated for perscnal
reasons, specifically, for her failure to move to the school
system in which she was employed, which was a violation of a
school-system rule. This court rejected that argument, noting

that the board in that case had not sought to terminate
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William's employment for that purported rule violation.
Further, the court held that once it had been determined that
the evidence supported the board's determination that there
had been a Jjustifiable decrease 1In the number of teaching
positions available, no further Iingquiry was necessary with
regard to the termination. OCur supreme court explained:

"As we see 1t, the only pertinent inquiry was
whether there was a 'justifiable decrease in the
number ¢f teaching positions'. That  being
established, the reason for selecting [Williams's]
contract as the one Lo be cancelled was not open to
inguiry. We find nothing in the Tenure Act
establishing a c¢riterion for determining what
particular tenured teacher's contract should be
cancelled when there 1s a "justifiable decrease in
the number of teaching positions.’ In such
situation, 1t seems to wus that the right of
selection 1s a matter resting entirely with the
employing Board of Education."

Williamsg, 263 Ala. at 37bH, 82 So. 2d at bb2. See also Mav v.

Alabama State Tenure Comm'n, 477 So. 2Z2d 438, 440 (Ala. Civ.

App. 1985) ("[W]lhen a Board 1s faced with a reduction in
teaching positions, much must be left to the 'enlightened
discreticn' of the Board after conslidering the entire

situation." (quoting Woods v. Board of Fduc. of Walker Cnty.,

259 Ala. 559, 561, &7 So. 2d 840, 841 (1953)).
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In Walker v. Montgomery County Board of Education, [Ms.

2100930, Nov, 4, 2011] So, 3d ; (Ala, Civ. App.

2011), this court cited the above-quoted portion of Williams,
supra, 1in rejecting a similar argument asserted by Walker, a
contract principal whose employment had been terminated
pursuant to a provision 1in her «contract that allcwed
terminaticon for, among other things, "'[a] Justifiable
decrease 1In the number of poesitions due to decreased
enrocllment or decreased funding.'" = So. 3d at . Also,
like Christeoepher in this case, Walker had argused that the
board had other opticns available Lo it that would allow her
Lo remain employed; in that case, Walker contended that the
employment of other, probationary principals in other schools
could have keen terminated. This court rejected Walker's
arguments, concluding:
"Although Walker's contract falls under the [Teacher
Accountability Act ('TAA')] and not the TTA, we have
found ne previsicen in the TAA that 'establishl[es] a
criterion for determining what particular [contract

principal's] contract should ke cancelled when there
is a "justifiable decrease 1in the number of

‘Walker v. Montgeomervy Countyv Beard of Educaticn, supra,
was determined under the procedure set forth in the Teacher
Accountability Act, & 16-24B-1 et seg., Ala. Code 1975, which
governs the employment of school principals.
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[principal] positions.”™' Williams, 263 Ala. at 375,
82 So. 2d at 5Hbh2. The Board was entitled to make
the decision regarding which contract principals
would be nonrenewed or would have their contracts
canceled. Courts are nobt permitted Lo usurp the
role of the school board and cannot determine that
ancther course of action other than the one taken by
the school board might have been wiser or more
equitable. State ex rel. Steele v. Board of Fduc.
of Fairfield, 252 Ala. 254, 261, 40 So. 2d 089, 895
(1949), overruled on other grounds, Ex parte
Jackson, %25 Sco. 2d 425 (Ala. 168382)."

Walker, So. 3d at

In this case, like the appellants in Williams, supra, and
Walker, sugra, Christeopher's employment was terminated
pursuant to a statutcory provisicn allowing such a termination
due to a "justifiable decrease” in the number of Jjobs within
the system caused by financial constraints. The FDA has often
been interpreted with reference to cases interpreting teacher-

fLenure law or caselaw. See Bishop State Cmty. Coll. wv.

Thomas, 13 So. 3d at 985> (citing Ex parte Wilson, 984 So. 2d

at 1171, and Madison Cntv. Bd. of Educ. v. Wilson, 984 So. 2d

1153 {(Ala. Civ. App. 2006) (both construing the TTA)); and

Athens State Coll. wv. Ruth, 785 So. 2d 703, 706 {(Ala. Ciwv.

App. 1999), rev'd on other grounds, Ex parte Athens State

Coll., 795 So. 24 709 (Ala. 2000). Accordingly, given that

precedent and the similarity in the statutory language at
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issue in this case to that of Williams, supra, and Walker,
supra, we apply Lhe reasoning and heldings of Williams and
Walker tCo the facts of this case.

TL is undisputed in this case that the RIF policy was
necessary and that, given the financial condition of the
schecol system, terminations of the emplcyment of scme of the
Board's employees was required pursuant to the RIF policy. As
with the TTA and the Teacher Accountability Act, § 16-24B-1 et
seqg., Ala. Code 1975, there are no established criteria set
forth in the FDA for determining which of a board's employees
should be terminated when a RIF policy must be implemented.

See Williams, supra; and Walker, supra. Further, there is no

allegation that the Beard did not comply with Its RIF policy
in reaching 1its termination decision in this case.
Regardless, the hearing officer determined that the Board
erred in terminating Christopher's emplcyment. The hearing
officer was correct that Christopher's service through her
employment has been Invaluable, a fact that is not disputed by
the Becard. However, once the determination that Christopher's
employment was properly terminated due to a Jjustifiable

decrease 1n Jjobs within the system was made, the hearing
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officer had no authority to second-guess the termination
decision of the Board.

We note that the experience of this court leads us Lo
conclude that many, if not all, of the employees in various
scheool systems throughout The state are excellent employees
whe have had positive impacts on scheoel systems through their
employment.. The need Lo terminate Lhe employment of teachers
and other schocl-system employees 1is an unfortunate burden
faced by many becards ¢f education throughout the state. We
agree with the Board that the responsibility for making the
difficult decisions regarding which positions to eliminate
pursuant to a justified implementation of a RIF policy rests
with the Board and that hearing officers and the courts "are
not permitted to¢ usurp the role of the school board."

Williams, So. 3d at

Based o¢on the foregoing, we conclude that the hearing
officer erred in reversing the Beard's decisicon Lo terminate
Christeopher's employment pursuant to its RIF policy. We
reverse the hearing cfficer's decision and remand Che cause

for the entry of a decision in conformity with this decision.
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REVERSED AND REMANDED,
Pittman and Bryan, JJ., concur.
Thomas and Moore, JJ., concur 1in the result, withoub

writings.
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