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PITTMAN, Judge. 

Dee Lavon Haynes ("the former husband") ap p e a l s from a 

judgment e n t e r e d on June 22, 2011, by the Cullman C i r c u i t 

C o u r t i n a p o s t d i v o r c e p r o c e e d i n g f i n d i n g the former husband 

i n c r i m i n a l contempt based upon h i s noncompliance w i t h v a r i o u s 

p r o v i s i o n s of the judgment d i v o r c i n g him from L i n d a Lee Haynes 

("the former w i f e " ) . Because t he former w i f e d i d not p r o p e r l y 
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i n v o k e the t r i a l c o u r t ' s contempt j u r i s d i c t i o n , we d i s m i s s the 

a p p e a l as b e i n g from a v o i d judgment. 

The r e c o r d r e f l e c t s t h a t a judgment d i v o r c i n g the p a r t i e s 

was e n t e r e d i n January 2010. A l t h o u g h a copy of t h a t judgment 

does not appear i n the a p p e l l a t e r e c o r d , the p a r t i e s ' f i l i n g s 

r e v e a l t h a t t h a t judgment c o n t a i n e d p r o v i s i o n s r e q u i r i n g the 

former husband t o p r o v i d e m e d i c a l i n s u r a n c e f o r the former 

w i f e and t h a t the former w i f e was t o r e c e i v e the f i r s t $40,000 

of net proceeds from a j u d i c i a l l y o r d e r e d s a l e of the former 

m a r i t a l home. 

In August 2010, the former w i f e , a c t i n g pro se, sent a 

l e t t e r t o the t r i a l c o u r t a v e r r i n g t h a t the former husband had 

f a i l e d t o comply w i t h the m e d i c a l - i n s u r a n c e - p r o v i s i o n 

r e q u i r e m e n t , t h a t he had f a i l e d t o c o o p e r a t e w i t h the c o u r t -

a p p o i n t e d r e a l - e s t a t e agent t h a t had been m a r k e t i n g the former 

m a r i t a l p r o p e r t y , and t h a t he had d e f a u l t e d on a note s e c u r e d 

by a mortgage on t h a t p r o p e r t y . The t r i a l c o u r t i s s u e d an 

o r d e r d i r e c t i n g the former husband t o show cause a t a h e a r i n g 

why he s h o u l d not be found i n contempt. A f t e r h o l d i n g a 

h e a r i n g , a t which b o t h p a r t i e s appeared pr o se, the t r i a l 

c o u r t e n t e r e d a judgment on November 30, 2010, d e t e r m i n i n g 

t h a t , a l t h o u g h the former husband had a l l o w e d the mortgage on 

the p r o p e r t y t o be f o r e c l o s e d upon, he had not done so 
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c o n t e m p t u o u s l y ; the t r i a l c o u r t awarded the former w i f e a 

$40,000 money judgment a g a i n s t the former husband, but t h a t 

c o u r t o t h e r w i s e d e n i e d a l l r e l i e f sought by the former w i f e . 

The former w i f e sent a l e t t e r on December 9, 2010, r e q u e s t i n g 

t h a t the t r i a l c o u r t amend i t s judgment t o s e t a payment 

d e a d l i n e as t o the $40,000 judgment; the t r i a l c o u r t e n t e r e d 

o r d e r s on December 13, 2010, and December 14, 2010, denying 

the r e q u e s t e d r e l i e f and s u g g e s t i n g t h a t the former w i f e might 

w i s h t o seek the a d v i c e of c o u n s e l as t o c o l l e c t i o n of her 

judgment. No a p p e a l was taken by e i t h e r p a r t y from the 

November 30, 2010, judgment. 

On March 22, 2011, the former w i f e sent another l e t t e r t o 

the t r i a l c o u r t , a v e r r i n g t h a t the former husband had f a i l e d 

t o s a t i s f y the o b l i g a t i o n t o pay $40,000 under the November 

30, 2010, judgment and " r e q u e s t i n g t h a t the [ d i v o r c e judgment] 

a g a i n be amended t o award [ t h e former w i f e ] h a l f (or 

$40,000.00) of [ t h e former husband's] r e t i r e m e n t [ b e n e f i t s ] 

from" h i s former employer (a form of r e l i e f t h a t , the former 

w i f e a d m i t t e d i n her l e t t e r , had not been sought i n the 

d i v o r c e p r o c e e d i n g ) . The r e c o r d does not, however, i n d i c a t e 

t h a t , a t or b e f o r e the time t h a t she r e q u e s t e d t h a t judgment 

m o d i f i c a t i o n i n the t r i a l c o u r t , the former w i f e had p a i d the 

a p p l i c a b l e docket f e e or f i l e d a v e r i f i e d statement of 
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s u b s t a n t i a l h a r d s h i p t h a t would a u t h o r i z e her t o p r o c e e d 

w i t h o u t payment of t h a t f e e . As t h i s c o u r t s t a t e d i n Vann v. 

Cook, 989 So. 2d 556, 558-59 ( A l a . C i v . App. 2008): 

" S e c t i o n 12-19-70, A l a . Code 1975, 
p r o v i d e s t h a t 'a c o n s o l i d a t e d c i v i l f i l i n g 
f e e , known as a docket f e e , [ s h a l l be] 
c o l l e c t e d ... a t the time a c o m p l a i n t i s 
f i l e d i n c i r c u i t c o u r t or i n d i s t r i c t 
c o u r t , ' a l t h o u g h t h a t payment 'may be 
waived i n i t i a l l y and t a x e d as c o s t s a t the 
c o n c l u s i o n of the case' i f '[a] v e r i f i e d 
statement of s u b s t a n t i a l h a r d s h i p ' i s f i l e d 
and i s approved by the t r i a l c o u r t . In 
t u r n , § 1 2 - 1 9 - 7 1 ( a ) ( 7 ) , A l a . Code 1975, 
s p e c i f i e s t h a t a f i l i n g fee of $248 i s t o 
be c o l l e c t e d ' f o r cases f i l e d i n the 
domestic r e l a t i o n s docket of the c i r c u i t 
c o u r t s e e k i n g t o modify or e n f o r c e an  
e x i s t i n g domestic r e l a t i o n s c o u r t o r d e r ' 
(emphasis added [ i n V a n n ] ) . The payment of 
a f i l i n g fee or the f i l i n g of a 
c o u r t - a p p r o v e d v e r i f i e d statement of 
s u b s t a n t i a l h a r d s h i p i s a j u r i s d i c t i o n a l 
p r e r e q u i s i t e t o the commencement of an 
a c t i o n . See De-Gas, I n c . v. M i d l a n d Res., 
470 So. 2d 1218, 1222 ( A l a . 1985); see a l s o  
Farmer v. Farmer, 842 So. 2d 679, 681 ( A l a . 
C i v . App. 2002) ('The f a i l u r e t o pay the 
f i l i n g or d o c k e t i n g f ee i s a j u r i s d i c t i o n a l 
d e f e c t . ' ) . " 

The t r i a l c o u r t , n o t w i t h s t a n d i n g the former w i f e ' s f a i l u r e 

e i t h e r t o pay the a p p l i c a b l e docket f ee or t o f i l e a v e r i f i e d 

statement of s u b s t a n t i a l h a r d s h i p , i s s u e d an o r d e r d i r e c t i n g 

the former husband t o show cause a t a June 20, 2011, h e a r i n g 

why he s h o u l d not be h e l d i n contempt; the former husband, 

a c t i n g pro se, then f i l e d a l e t t e r i n which he accused the 
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former w i f e of h a v i n g a mental d i s o r d e r . A f t e r an ore tenus 

p r o c e e d i n g a t which b o t h p a r t i e s appeared pro se and 

t e s t i f i e d , the t r i a l c o u r t , a c t i n g through a t r i a l judge who 

had assumed o f f i c e j u s t b e f o r e the h e a r i n g , e n t e r e d a judgment 

on June 22, 2011, t h a t , i n p e r t i n e n t p a r t , found the former 

husband i n c r i m i n a l contempt on b o t h of the grounds s t a t e d i n 

the former w i f e ' s August 2010 l e t t e r and s e t c o n d i t i o n s 

p u r s u a n t t o which the former husband c o u l d purge h i m s e l f of 

t h a t contempt. 

The former husband, a p p e a r i n g through c o u n s e l , a p p e a l e d 

from the June 22, 2011, judgment. Among the grounds of e r r o r 

a s s e r t e d by the former husband i n h i s b r i e f on a p p e a l 1 i s t h a t 

the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o a c t on 

the former w i f e ' s March 22, 2011, m o d i f i c a t i o n r e q u e s t because 

the former w i f e had f a i l e d t o pay a docket f e e . We agree w i t h 

the former husband t h a t t he r e c o r d does not show t h a t the 

former w i f e made such a payment. F u r t h e r , we note t h a t the 

former w i f e f i l e d no v e r i f i e d statement of s u b s t a n t i a l 

h a r d s h i p t h a t would, i f approved by the t r i a l c o u r t , have 

excused her payment of t h a t f e e a t the o u t s e t of her 

1The former w i f e has not f a v o r e d t h i s c o u r t w i t h an 
a p p e l l a t e b r i e f . 
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m o d i f i c a t i o n r e q u e s t . 2 A l t h o u g h the former husband's argument 

was not f i r s t p r e s e n t e d t o the t r i a l c o u r t i n any form, the 

d e f e c t he r a i s e s as t o the t r i a l c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n , as we noted i n Vann, "'may be r a i s e d a t any time 

by any p a r t y ' " and "'may not be waived.'" 989 So. 2d a t 558 

( q u o t i n g C.J.L. v. M.W.B., 868 So. 2d 451, 453 ( A l a . C i v . App. 

2003)). A judgment, such as the June 22, 2 011, judgment under 

r e v i e w i n t h i s a p p e a l , t h a t i s e n t e r e d by a c o u r t l a c k i n g 

s u b j e c t - m a t t e r j u r i s d i c t i o n i s a b s o l u t e l y v o i d and w i l l not 

support an a p p e a l , and an a p p e l l a t e c o u r t must d i s m i s s an 

attempted a p p e a l from such a v o i d judgment. Vann, 989 So. 2d 

a t 559. 

As the a p p e a l was d i s m i s s e d i n Vann, we d i s m i s s the 

former husband's appea l i n t h i s case, and the t r i a l c o u r t i s 

i n s t r u c t e d t o v a c a t e i t s June 22, 2011, judgment. Any f u r t h e r 

p l e a d i n g s f i l e d i n the t r i a l c o u r t i n which the former w i f e 

seeks t o e n f o r c e or modify the d i v o r c e judgment or the 

November 30, 2010, judgment s h o u l d be accompanied e i t h e r by 

2 I n c o n c l u d i n g t h a t the former w i f e ' s March 22, 2011, 
f i l i n g was, i n form and i n substance, a r e q u e s t f o r 
m o d i f i c a t i o n of the p a r t i e s ' d i v o r c e judgment, we n e c e s s a r i l y 
r e j e c t the former husband's a l t e r n a t i v e argument t h a t the 
l e t t e r can be viewed as an i m p e r m i s s i b l e s u c c e s s i v e 
postjudgment motion under Ru l e s 59 or 60 of the Alabama R u l e s 
of C i v i l Procedure s e e k i n g changes t o the November 30, 2010, 
judgment on the w i f e ' s August 2010 contempt c l a i m s . 
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the r e q u i s i t e f i l i n g f e e or by a v e r i f i e d a f f i d a v i t of 

s u b s t a n t i a l h a r d s h i p t h a t , i f a c c e p t e d , w i l l a l l o w f o r w a i v e r 

of the payment of t h a t fee u n t i l the c l o s e of the case. In 

l i g h t of our d i s m i s s a l , we p r e t e r m i t c o n s i d e r a t i o n of the 

former husband's o t h e r c o n t e n t i o n s , i n c l u d i n g t h a t the June 

22, 2011, judgment c o n t r a v e n e d p r i n c i p l e s of r e s j u d i c a t a or 

c o l l a t e r a l e s t o p p e l , was e n t e r e d w i t h o u t the former husband's 

h a v i n g been r e p r e s e n t e d by a p p o i n t e d c o u n s e l , and was 

erroneous g i v e n the c o n s t r u c t i v e n a t u r e of the p u r p o r t e d 

contempt found by the t r i a l c o u r t and the former husband's 

c l a i m e d i n a b i l i t y t o pay h i s d e b t s . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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