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PITTMAN, J u d g e . 

I n December 2009, J o h n n i e L. Odom f i l e d a c o m p l a i n t 

s e e k i n g b e n e f i t s u n d e r t h e Alabama W o r k e r s ' C o m p e n s a t i o n A c t , 

§ 25-5-1 e t s e q . , A l a . Code 1975 ("the A c t " ) , on a c c o u n t o f 

i n j u r i e s he s u f f e r e d f r o m r a t t l e s n a k e b i t e s on h i s ha n d s , 
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w h i c h i n j u r i e s , he a l l e g e d , a r o s e o u t o f and i n t h e c o u r s e o f 

h i s employment w i t h M e r c y L o g g i n g , LLC (" M e r c y " ) , and r e n d e r e d 

him p e r m a n e n t l y and t o t a l l y d i s a b l e d . Odom f u r t h e r a l l e g e d 

t h a t M e r c y had p a i d h i m no c o m p e n s a t i o n b e n e f i t s and none o f 

h i s m e d i c a l e x p e n s e s , w h i c h e x p e n s e s t o t a l e d o v e r $300,000. 

M e r c y a n s w e r e d t h e c o m p l a i n t and d e n i e d t h a t Odom's i n j u r i e s 

were c o m p e n s a b l e u n d e r t h e A c t . 

F o l l o w i n g a b e n c h t r i a l , t h e t r i a l c o u r t e n t e r e d a 

j u d g m e n t d e t e r m i n i n g t h a t Odom's i n j u r i e s were c o m p e n s a b l e ; 

f i n d i n g t h a t Odom was p e r m a n e n t l y and t o t a l l y d i s a b l e d and 

a w a r d i n g h im b e n e f i t s u n d e r t h e A c t ; and f i n d i n g t h a t Odom had 

i n c u r r e d r e a s o n a b l e and n e c e s s a r y m e d i c a l e x p e n s e s o f 

$310,994.57, f o r w h i c h M e r c y was l i a b l e . The t r i a l c o u r t 

f u r t h e r d e t e r m i n e d t h a t t h e Alabama M e d i c a i d A g e n c y had p a i d 

a p o r t i o n o f Odom's m e d i c a l e x p e n s e s and was e n t i t l e d t o 

r e i m b u r s e m e n t . The t r i a l c o u r t a w a r d e d Odom's c o u n s e l an 

a t t o r n e y ' s f e e o f 1 5 % o f Odom's a c c r u e d d i s a b i l i t y b e n e f i t s 

and f u t u r e d i s a b i l i t y b e n e f i t s r e d u c e d t o p r e s e n t v a l u e . I t 

a l s o a w a r d e d Odom's c o u n s e l an a d d i t i o n a l a t t o r n e y ' s f e e b a s e d 

on t h e "common-fund" t h e o r y . The t r i a l c o u r t c o n c l u d e d t h a t 

Odom's c o u n s e l h a d c r e a t e d a f u n d c o n s i s t i n g o f t h e u n p a i d 
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m e d i c a l e x p e n s e s t h a t were owed t o Odom's m e d i c a l p r o v i d e r s , 

l e s s t h e d e d u c t i o n f o r t h e p o r t i o n o f t h o s e e x p e n s e s t h a t h a d 

been p a i d b y t h e Al a b a m a M e d i c a i d A g e n c y , f r o m w h i c h f u n d 

Odom's c o u n s e l was e n t i t l e d t o an a t t o r n e y ' s f e e o f 4 0 % . 

M e r c y a p p e a l s , a r g u i n g ( 1 ) t h a t t h e t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t Odom's i n j u r i e s a r o s e o u t o f and i n t h e c o u r s e 

o f h i s employment and ( 2 ) t h a t t h e a d d i t i o n a l a t t o r n e y ' s f e e 

aw a r d e d t o Odom's c o u n s e l was n o t a u t h o r i z e d b y t h e A c t o r b y 

t h e common-fund t h e o r y . 

F a c t u a l B a c k g r o u n d 

A t t h e t i m e o f t h e t r i a l o f t h i s c a s e i n May 2011, Odom 

was a 4 6 - y e a r - o l d h i g h - s c h o o l g r a d u a t e who h a d been w o r k i n g i n 

t h e l o g g i n g b u s i n e s s f o r more t h a n 20 y e a r s . He began w o r k i n g 

f o r M e r c y ' s p r e d e c e s s o r , P e r r i t t L o g g i n g , i n F e b r u a r y 2009. 

On t h e d a t e o f h i s i n j u r y , Odom was e m p l o y e d as a l o g - t r u c k 

d r i v e r f o r M e r c y ; h i s d u t i e s i n c l u d e d t r i m m i n g , b i n d i n g , and 

f l a g g i n g l o a d s and d e l i v e r i n g t h e l o a d s t o t i m b e r and p a p e r 

m i l l s . On t h e m o r n i n g o f S e p t e m b e r 24, 2009, Odom a n d two 

o t h e r e m p l o y e e s , M i c h a e l R a i n e s a n d R i l e y N e l s o n , who were 

p a r t o f a l o g g i n g c r e w u n d e r t h e s u p e r v i s i o n o f c r e w f o r e m a n 

A a r o n P e r r i t t , t h e son o f M e r c y ' s owner, W i n s t o n P e r r i t t , 
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d r o v e t h e i r p e r s o n a l v e h i c l e s a nd p a r k e d them a t a s e r v i c e 

s t a t i o n i n B r e w t o n , where t h e y were met b y A a r o n P e r r i t t , who 

was d r i v i n g t h e l a b o r t r u c k f o r M e r c y . P e r r i t t t r a n s p o r t e d 

t h e l o g g i n g c r e w i n t h e l a b o r t r u c k t o t h e j o b s i t e where 

M e r c y was c u t t i n g t i m b e r . The s i t e was a d j a c e n t t o a p a v e d 

r o a d i n Monroe C o u n t y , 59 m i l e s f r o m B r e w t o n . The c r e w w o r k e d 

u n t i l 5:00 p.m. t h a t day and t h e n , a t P e r r i t t ' s i n s t r u c t i o n , 

r e t u r n e d t o t h e l a b o r t r u c k f o r t h e r i d e b a c k t o B r e w t o n , w i t h 

P e r r i t t d r i v i n g t h e t r u c k . P e r r i t t d r o v e n o r t h o f t h e j o b 

s i t e f o r a s h o r t d i s t a n c e t o r e t r i e v e one o f two " T r u c k s -

E n t e r i n g - R o a d w a y " s i g n s t h a t h a d been p l a c e d on t h e r o a d t o 

warn t r a f f i c and t h e n t u r n e d t h e v e h i c l e a r o u n d and d r o v e 

s o u t h t o r e t r i e v e t h e o t h e r s i g n . Two o r t h r e e h u n d r e d y a r d s 

b e y o n d t h e p o i n t a t w h i c h he h a d r e t r i e v e d t h e s e c o n d s i g n , 

P e r r i t t saw a d i a m o n d b a c k r a t t l e s n a k e on t h e p a v e d r o a d i n t h e 

n o r t h e r l y l a n e o f t r a f f i c . 

When P e r r i t t saw t h e s n a k e , he s w e r v e d t h e t r u c k t o w a r d s 

t h e s n a k e i n an a t t e m p t t o r u n o v e r i t and k i l l i t . When 

a s k e d why he h a d i n t e n d e d t o k i l l t h e s n a k e , P e r r i t t r e p l i e d : 

" I t ' s j u s t [ a l o g g e r ' s ] n a t u r e t o k i l l [ s n a k e s ] b e c a u s e we 

f e e l t h e y ' r e a t h r e a t ... i n t h e wo o d s . " Odom a g r e e d t h a t 

4 



2101061 

s n a k e s a r e an o c c u p a t i o n a l h a z a r d t o l o g g e r s i n t h e w o o d s . 

P e r r i t t s t a t e d t h a t i t h a d n o t b e e n uncommon f o r h i m and h i s 

c r e w t o e n c o u n t e r r a t t l e s n a k e s i n t h e woods, t h a t he h a d 

k i l l e d 20 t o 40 s n a k e s w h i l e w o r k i n g , and t h a t h i s f a t h e r h a d 

k e p t a gun i n h i s t r u c k t o s h o o t s n a k e s . P e r r i t t a d d e d t h a t , 

s e v e r a l months e a r l i e r , when he h a d b e e n d r i v i n g a w ork c r e w 

away f r o m a j o b s i t e i n t h e l a b o r t r u c k , he h a d s t o p p e d t h e 

t r u c k s o t h a t one o f t h e e m p l o y e e s c o u l d k i l l a s n a k e . 

P e r r i t t s t a t e d t h a t he h a d h a d a h a b i t o f r u n n i n g o v e r s n a k e s 

w h e n e v e r he saw them on t h e r o a d and t h a t he h a d c o n s i d e r e d 

t h e s n a k e he h a d s e e n i n t h e r o a d on S e p t e m b e r 24, 2009, 

p a r t i c u l a r l y d a n g e r o u s b e c a u s e i t was i n an a r e a t h a t was 

a d j a c e n t t o ( a n d i t s h e a d was p o i n t i n g i n t h e d i r e c t i o n o f ) 

t h e j o b s i t e where he and h i s c r e w w o u l d be w o r k i n g t h e 

f o l l o w i n g d a y . 

As P e r r i t t v e e r e d t h e t r u c k t o w a r d t h e s n a k e t o r u n o v e r 

i t , e i t h e r R a i n e s o r N e l s o n c a l l e d o u t : " D o n ' t k i l l i t ; l e t ' s 

c a t c h i t . " P e r r i t t t h e n s t e e r e d t h e t r u c k away f r o m t h e 

s n a k e , s t o p p e d t h e t r u c k on t h e s i d e o f t h e r o a d a few f e e t 

p a s t t h e s n a k e , and t u r n e d o f f t h e i g n i t i o n . When P e r r i t t was 

a s k e d why he h a d s t o p p e d t h e t r u c k , he s a i d : " I d o n ' t know. 

5 



2101061 

J u s t b e i n g a c o u n t r y b o y, I g u e s s ; t h e y s a i d , ' l e t ' s c a t c h 

i t . ' I mean, I w a s n ' t g o i n g t o p u t my hands on i t , b u t " 

When P e r r i t t s t o p p e d t h e t r u c k , a l l f o u r men e x i t e d t h e t r u c k , 

and, a c c o r d i n g t o Odom, N e l s o n b e n t o v e r t h e s n a k e t o c a t c h i t 

w i t h h i s h a n d s . Odom (who s t a t e d t h a t h i s f a t h e r h a d t a u g h t 

h i m how t o c a t c h s n a k e s , t h a t he h a d c a u g h t as many as 100 

s n a k e s i n t h e p a s t , a nd t h a t he h a d n e v e r b e e n b i t t e n b y a 

s n a k e ) t e s t i f i e d t h a t i t h a d a p p e a r e d t o h i m t h a t N e l s o n d i d 

n o t know how t o c a t c h a s n a k e and was i n d a n g e r o f b e i n g 

b i t t e n . T h e r e f o r e , Odom s a i d , he h a d i n s t r u c t e d N e l s o n t o 

" p i n " t h e s n a k e w i t h a s t i c k . R a i n e s r e t r i e v e d a f o r k e d s t i c k 

and h a n d e d i t t o Odom, who p l a c e d t h e s t i c k b e h i n d t h e s n a k e ' s 

h e a d . P e r r i t t t e s t i f i e d t h a t , when he saw t h e s n a k e s t r i k e 

a t , o r b i t e t h e s t i c k , he t o l d Odom n o t t o c a t c h t h e s n a k e , 

b u t t o " l e a v e [ t h e s n a k e ] a l o n e " b e c a u s e i t "was g o i n g t o b i t e 

[ O d o m ] . " A c c o r d i n g t o P e r r i t t , Odom i g n o r e d t h e w a r n i n g . 1 As 

1Odom t e s t i f i e d t h a t he d i d n o t h e a r P e r r i t t warn h i m . 
The t r i a l c o u r t r e s o l v e d t h a t d i s p u t e i n f a v o r o f Odom. I t 
f o u n d : 

" I t i s u n d i s p u t e d t h a t P e r r i t t f i r s t i n t e n d e d t o r u n 
o v e r t h e s n a k e w i t h t h e t r u c k a n d k i l l i t , b u t when 
one o r more o f t h e e m p l o y e e s t o l d h i m t h a t t h e y 
w a n t e d t o c a t c h i t , P e r r i t t v e e r e d away f r o m t h e 
s n a k e , s t o p p e d t h e t r u c k , t u r n e d t h e i g n i t i o n o f f , 
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Odom g r a s p e d t h e s n a k e b e h i n d i t s h e a d a n d d r o p p e d i t i n t o a 

b u c k e t , he was r e p e a t e d l y b i t t e n on b o t h h a n d s . One o f t h e 

c r e w members l a t e r m e a s u r e d t h e s n a k e and d e t e r m i n e d t h a t i t 

was s i x f e e t , t h r e e i n c h e s l o n g . 

P e r r i t t d r o v e Odom t o t h e h o s p i t a l i n B r e w t o n and Odom 

was l a t e r a i r l i f t e d t o USA M e d i c a l C e n t e r i n M o b i l e where he 

was h o s p i t a l i z e d u n t i l November 3, 2009. Odom was i n a coma 

f o r t h e f i r s t two weeks o f h i s h o s p i t a l i z a t i o n . He r e m a i n e d 

i n t h e i n t e n s i v e - c a r e u n i t f o r 35 o f t h e 40 d a y s t h a t he was 

i n t h e h o s p i t a l . He e x p e r i e n c e d , among o t h e r p r o b l e m s , a 

" f r o z e n " s h o u l d e r a nd e x t e n s i v e a nd p r o l o n g e d s w e l l i n g o f h i s 

hands and arms. A f t e r h i s d i s c h a r g e f r o m t h e h o s p i t a l , Odom 

p a r t i c i p a t e d i n p h y s i c a l t h e r a p y a t D.W. M c M i l l a n M e m o r i a l 

H o s p i t a l f r o m J a n u a r y 15, 2010, u n t i l M a r c h 5, 2010. B e f o r e 

and e x i t e d t h e t r u c k w i t h t h e o t h e r e m p l o y e e s and 
w a l k e d t o t h e s n a k e , k n o w i n g t h a t someone was g o i n g 
t o c a t c h t h e s n a k e . T h e s e a c t i o n s o f P e r r i t t a r e 
i n c o n s i s t e n t w i t h P e r r i t t ' s t e s t i m o n y t h a t j u s t a 
few s e c o n d s o r m i n u t e s l a t e r he t o l d Odom n o t t o 
c a t c h t h e s n a k e . The c o u r t f i n d s f r o m t h e t e s t i m o n y 
and f r o m i t s o b s e r v a t i o n o f t h e w i t n e s s e s t h a t A a r o n 
P e r r i t t n e v e r i n s t r u c t e d Odom t h a t he s h o u l d n o t o r 
must n o t c a t c h t h e r a t t l e s n a k e . " 
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e n g a g i n g i n p h y s i c a l t h e r a p y , Odom h a d e x p e r i e n c e d no 

d i s a b l i n g p a i n i n h i s n e c k o r s h o u l d e r s . D u r i n g p h y s i c a l 

t h e r a p y , Odom c o m p l a i n e d o f p a i n i n h i s n e c k and u p p e r b a c k , 

and he e x p e r i e n c e d a p o p p i n g i n h i s n e c k . Odom a l s o 

c o m p l a i n e d t o h i s p e r s o n a l p h y s i c i a n t h a t p h y s i c a l t h e r a p y was 

c a u s i n g h i m p a i n i n h i s n e c k and u p p e r b a c k . 

The t r i a l c o u r t u l t i m a t e l y d e t e r m i n e d t h a t Odom was 

p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f i n j u r i e s t o 

h i s h a n d s , arms, s h o u l d e r , u p p e r b a c k , and n e c k . B e c a u s e 

M e r c y does n o t c h a l l e n g e on a p p e a l t h e t r i a l c o u r t ' s m e d i c a l -

c a u s a t i o n o r d i s a b i l i t y d e t e r m i n a t i o n s , we have n o t s e t o u t 

t h e t r i a l c o u r t ' s f i n d i n g s and c o n c l u s i o n s w i t h r e s p e c t t o 

t h o s e i s s u e s . 

S t a n d a r d o f R e v i e w 

Our r e v i e w o f t h i s c a s e i s g o v e r n e d b y t h e A c t , w h i c h 

s t a t e s , i n p e r t i n e n t p a r t : " I n r e v i e w i n g t h e s t a n d a r d o f p r o o f 

... and o t h e r l e g a l i s s u e s , r e v i e w by t h e C o u r t o f C i v i l 

A p p e a l s s h a l l be w i t h o u t a p r e s u m p t i o n o f c o r r e c t n e s s . " A l a . 

Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 1 ) . See a l s o Ex p a r t e T r i n i t y I n d u s . ,  

I n c . , 680 So. 2d 262, 268 ( A l a . 1 9 9 6 ) . " I n r e v i e w i n g p u r e 

f i n d i n g s o f f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t s h a l l n o t 
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be r e v e r s e d i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . " A l a . Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) . S u b s t a n t i a l 

e v i d e n c e i s " ' e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 

f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l j u d g m e n t c a n 

r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be 

p r o v e d . ' " Ex p a r t e T r i n i t y I n d u s . , 680 So. 2d a t 269 ( q u o t i n g 

West v. F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 

870, 871 ( A l a . 1 9 8 9 ) , and c i t i n g § 1 2 - 2 1 - 1 2 ( d ) , A l a . Code 

1 9 7 5 ) . 

D i s c u s s i o n 

F o r an i n j u r y t o be c o m p e n s a b l e u n d e r t h e A c t , t h e i n j u r y 

must be c a u s e d b y "an a c c i d e n t a r i s i n g o u t o f a n d i n t h e 

c o u r s e o f [ t h e ] employment." § 25-5-51, A l a . Code 1975. 

"Upon c o n s i d e r i n g t h e m e a n i n g o f t h e c o m p l e t e 
e x p r e s s i o n ' a r i s i n g o u t o f and i n t h e c o u r s e o f h i s 
employment,' and o f i t s s e p a r a t e component p a r t s , i t 
s h o u l d be o b s e r v e d t h a t w h i l e an a c c i d e n t a r i s i n g 
o u t o f an employment u s u a l l y o c c u r s i n t h e c o u r s e o f 
i t , s u c h i s n o t i n v a r i a b l y t r u e . L i k e w i s e , an 
a c c i d e n t w h i c h o c c u r s i n t h e c o u r s e o f an employment 
does n o t n e c e s s a r i l y a r i s e o u t o f i t . The words 
' a r i s i n g o u t o f ' i n v o l v e t h e i d e a o f c a u s a l 
r e l a t i o n s h i p b e t w e e n t h e employment and t h e i n j u r y , 
w h i l e t h e t e r m ' i n t h e c o u r s e o f ' r e l a t e s more 
p a r t i c u l a r l y t o t h e t i m e , p l a c e and c i r c u m s t a n c e s 
u n d e r w h i c h t h e i n j u r y o c c u r r e d . The p h r a s e s a r e 
n o t synonymous; where b o t h a r e u s e d c o n j u n c t i v e l y a 
d o u b l e c o n d i t i o n h as b e e n i m p o s e d , and b o t h t e r m s 
must be s a t i s f i e d i n o r d e r t o b r i n g a c a s e w i t h i n 
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t h e a c t . 58 Am. J u r . 717. G e n e r a l l y , an i n j u r y 
a r i s e s o u t o f an employment o n l y when t h e r e i s a 
c a u s a l c o n n e c t i o n b e t w e e n t h e i n j u r y a nd t h e 
c o n d i t i o n s u n d e r w h i c h t h e work i s r e q u i r e d t o be 
p e r f o r m e d . " 

Wooten v. Roden, 260 A l a . 606, 610, 71 So. 2d 802, 805-06 

( 1 9 5 4 ) . We w i l l a d d r e s s t h e s e c o n d p a r t o f t h e c o m p e n s a b i l i t y 

t e s t f i r s t . 

A. " I n t h e C o u r s e Of" Employment 

"An i n j u r y t o an e m p l o y e e a r i s e s i n t h e c o u r s e o f 
h i s employment when i t o c c u r s [ ] w i t h i n t h e p e r i o d o f 
h i s employment, a t a p l a c e where he may r e a s o n a b l y 
be and w h i l e he i s r e a s o n a b l y f u l f i l l i n g t h e d u t i e s 
o f h i s employment o r engaged i n d o i n g s o m e t h i n g 
i n c i d e n t t o i t . " 

C a r r a w a y M e t h o d i s t Hosp. v. P i t t s , 256 A l a . 665, 671, 57 So. 

2d 96, 101 ( 1 9 5 2 ) . The e v i d e n c e i n t h e p r e s e n t c a s e i n d i c a t e s 

t h a t M e r c y p r o v i d e d i t s e m p l o y e e s w i t h t r a n s p o r t a t i o n t o and 

f r o m work p u r s u a n t t o an i m p l i e d c o n t r a c t u a l o b l i g a t i o n ; 

P e r r i t t t e s t i f i e d t h a t M e r c y c o n s i d e r e d t h e e m p l o y e e s ' t r a v e l 

t o a n d f r o m work t o be o n - t h e - j o b t i m e . A l t h o u g h " a c c i d e n t s 

o c c u r r i n g w h i l e a w o r k e r i s t r a v e l i n g on a p u b l i c r o a d w h i l e 

g o i n g t o o r c o m i n g f r o m work g e n e r a l l y f a l l o u t s i d e t h e c o u r s e 

o f t h e employment," M c D a n i e l v. H e l m e r i c h & Payne I n t ' l 

D r i l l i n g Co., 61 So. 3d 1091, 1093 ( A l a . C i v . App. 2010) 

( c i t i n g T u r n e r v. Drummond Co., 349 So. 2d 598, 603 ( A l a . C i v . 
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App. 1 9 7 7 ) ) , t h e r e i s an e x c e p t i o n t o t h e " g o i n g and c o m i n g 

r u l e " when t h e e m p l o y e r f u r n i s h e s t r a n s p o r t a t i o n t o and f r o m 

work p u r s u a n t t o an i m p l i e d c o n t r a c t u a l o b l i g a t i o n , s ee Ammons  

v. M c C l e n d o n , 263 A l a . 651, 652, 83 So. 2d 239, 240 ( 1 9 5 5 ) . 

T h e r e f o r e , Odom's a c c i d e n t o c c u r r e d w i t h i n t h e p e r i o d o f h i s 

employment (on t h e d r i v e b a c k t o B r e w t o n a f t e r work) and i n a 

p l a c e where he m i g h t r e a s o n a b l y be (on t h e r o a d f r o m t h e j o b 

s i t e t o B r e w t o n ) . 

The more d i f f i c u l t q u e s t i o n i s w h e t h e r , i n a t t e m p t i n g t o 

c a t c h a r a t t l e s n a k e , Odom was " r e a s o n a b l y f u l f i l l i n g t h e 

d u t i e s o f h i s employment o r en g a g e d i n d o i n g s o m e t h i n g 

i n c i d e n t t o i t . " C a r r a w a y M e t h o d i s t Hosp. v. P i t t s , 256 A l a . 

a t 671, 57 So. 2d a t 101. " [ T ] h e c o u r t s have d e c i d e d t h a t t h e 

c o u r s e o f t h e employment i s n o t l i m i t e d s o l e l y t o t h e s e r v i c e s 

f o r w h i c h t h e em p l o y e e was r e t a i n e d , b u t i n c l u d e s any a c t 

e x p r e s s l y o r i m p l i c i t l y a u t h o r i z e d by t h e e m p l o y e r . " 1 T e r r y 

A. Moore, A l a b a m a W o r k e r s ' C o m p e n s a t i o n § 11:50 a t 417 

( 1 9 9 8 ) . 2 

2The i m p l i e d - c o n s e n t r a t i o n a l e a l s o a p p l i e s 
" h o r s e p l a y . " 

" [ T ] t h e c o u r s e o f t h e employment i n c l u d e s a l l 
a c t i v i t i e s i m p l i e d l y a u t h o r i z e d by t h e e m p l o y e r 

11 

t o 



2101061 

B e c a u s e Odom's f o r e m a n a b a n d o n e d h i s p l a n t o r u n o v e r t h e 

s n a k e and k i l l i t and, i n s t e a d , s t o p p e d t h e l a b o r t r u c k a nd 

p u l l e d o f f t h e r o a d a f t e r two e m p l o y e e s e x p r e s s e d a d e s i r e t o 

c a t c h t h e s n a k e , i t c a n be i n f e r r e d t h a t M e r c y i m p l i e d l y 

c o n s e n t e d t o t h e s n a k e - c a t c h i n g a c t i v i t y . C f . S t a t e P a r k s &  

W i l d l i f e Dep't v. T i d w e l l , 735 S.W.2d 629, 631-32 (Tex. App. 

1 9 8 7 ) . I n T i d w e l l , s t a t e game wardens t o o k an i n t o x i c a t e d 

h u n t e r i n t o c u s t o d y , and, w h i l e t r a n s p o r t i n g h i m t o j a i l , t h e y 

saw a l a r g e r a t t l e s n a k e on t h e h i g h w a y . The h u n t e r t o l d t h e 

w a r d e n s , " ' [ T ] u r n a r o u n d , I ' l l c a t c h t h a t s n a k e , ' " whereupon 

t h e warden who was d r i v i n g t h e c a r " t u r n e d t h e v e h i c l e a r o u n d 

t h r o u g h i t s a c q u i e s c e n c e w i t h f u l l k n o w l e d g e . Thus, 
i t a p p e a r s t h a t i n Al a b a m a l a w even an i n s t i g a t o r o r 
p a r t i c i p a n t [ i n h o r s e p l a y ] i s e n t i t l e d t o 
c o m p e n s a t i o n i f t h e h o r s e p l a y was a r e g u l a r i n c i d e n t  
o f t h e employment, o f w h i c h t h e e m p l o y e r h a d a c t u a l  
o r c o n s t r u c t i v e n o t i c e , as d i s t i n g u i s h e d f r o m an  
i s o l a t e d a c t , o r , i f t h e employee c a n p r o v e t h a t t h e  
e m p l o y e r i m p l i e d l y c o n s e n t e d t o t h e a c t i v i t y e v e n  
t h e f i r s t t i m e i t t o o k p l a c e s i n c e i t was a  
c h a r a c t e r i s t i c f e a t u r e o f t h e employment." 

Moore, A l a b a m a W o r k e r s ' C o m p e n s a t i o n , § 11:71 a t 443-44 
( e m p h a s i s added; f o o t n o t e s o m i t t e d ) . To t h e e x t e n t t h a t t h e 
s n a k e - c a t c h i n g a c t i v i t y c a n be c o n s i d e r e d a n a l o g o u s t o 
" h o r s e p l a y , " we n o t e t h a t t h e r e was no e v i d e n c e i n d i c a t i n g 
t h a t c a t c h i n g s n a k e s , as o p p o s e d t o k i l l i n g s n a k e s , was a 
r e g u l a r i n c i d e n t o f t h e employment o r t h a t M e r c y e v e r 
i m p l i e d l y c o n s e n t e d t o s u c h a c t i v i t y b e f o r e t h e day o f Odom's 
i n j u r y . 
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and h e a d e d i t b a c k i n t h e d i r e c t i o n o f t h e s n a k e . " 735 S.W.2d 

a t 630. The Texas a p p e l l a t e c o u r t s t a t e d : 

" T h e r e was e v i d e n c e t o t h e e f f e c t t h a t [ t h e 
warden] t u r n e d t h e c a r a r o u n d when [ t h e h u n t e r ] made 
t h e s u g g e s t i o n t h a t he w o u l d c a t c h t h e s n a k e . [The 
warden] t h e n p r o c e e d e d t o p a r k t h e c a r on t h e edge 
o f t h e r o a d w i t h i n t w e n t y f e e t o f t h e s n a k e . T h i s 
c r e a t e d a s i t u a t i o n i n w h i c h i t c o u l d be i n f e r r e d 
t h a t [ t h e warden] i n h i s s u p e r v i s o r y c a p a c i t y ( [ t h e 
h u n t e r ] b e i n g h i s p r i s o n e r ) was g o i n g b a c k f o r t h e 
p u r p o s e o f a l l o w i n g [ t h e h u n t e r ] t o c a t c h t h e s n a k e . 
... I t c o u l d be i n f e r r e d t h a t [ t h e w a r d e n ' s ] 
p a r k i n g o f t h e v e h i c l e a t t h a t l o c a t i o n n o t o n l y 
e n a b l e d [ t h e h u n t e r ] t o c a t c h t h e s n a k e , b u t was an 
e n c o u r a g e m e n t and t a c i t a p p r o v a l o f [ t h e h u n t e r ' s ] 
a c t i o n . " 

I d . a t 631-32. 

The i m p l i e d - c o n s e n t r a t i o n a l e i s , h o w e v e r, l i m i t e d by t h e 

r e q u i r e m e n t t h a t , " a l t h o u g h t h e e m p l o y e r may have i m p l i c i t l y 

a u t h o r i z e d an a c t i v i t y , i f t h e e m p l o y e r r e c e i v e s no d i r e c t o r 

i n d i r e c t e c o n o m i c b e n e f i t f r o m t h e a c t i v i t y , i t does n o t 

become p a r t o f t h e employment." Moore, A l a b a m a W o r k e r s '  

C o m p e n s a t i o n § 11:50 a t 421 ( c i t i n g F o s t e r v. C o n t i n e n t a l G i n  

Co. , 261 A l a . 366, 74 So. 2d 474 (19 5 4 ) ) ( h o l d i n g t h a t an 

i n j u r y s u s t a i n e d b y an e m p l o y e e who was m a k i n g a lamp s t a n d 

f o r h i m s e l f -- an a c t i v i t y c u s t o m a r i l y p e r m i t t e d by t h e 

e m p l o y e r -- n e v e r t h e l e s s d i d n o t o c c u r i n t h e c o u r s e o f 
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employment b e c a u s e t h e e m p l o y e r d e r i v e d no e c o n o m i c b e n e f i t 

f r o m t h e e m p l o y e e ' s a c t i v i t y ) . 

"The c o u r t s have n o t d e v i s e d a c l e a r t e s t t o 
d i s t i n g u i s h i n d i r e c t l y b e n e f i c i a l a c t i v i t i e s 
i n t e n d e d t o be w i t h i n t h e [ i n d i r e c t - b e n e f i t ] t h e o r y , 
f r o m p u r e l y r e m o t e ones o u t s i d e t h e d o c t r i n e . 
However, t h e f a c t t h a t t h e employee deems t h e a c t 
i n d i r e c t l y b e n e f i c i a l t o h i s o r h e r e m p l o y e r i s n o t 
o f i t s e l f s u f f i c i e n t t o f a s t e n l i a b i l i t y upon t h e 
company. E m p l o y e e s may d e v i s e any number o f 
i n g e n i o u s o r c r e a t i v e a r g u m e n t s t o p r o v e how t h e i r 
a c t i v i t y has b e n e f i t e d t h e i r e m p l o y e r , b u t u n l e s s 
t h e a c t i v i t y a c t u a l l y f u r t h e r s t h e e c o n o m i c 
o b j e c t i v e s o f t h e e m p l o y e r , i t w i l l n o t be 
c o n s i d e r e d w o r k - r e l a t e d . " 

Moore, A l a b a m a W o r k e r s ' C o m p e n s a t i o n § 11:51 a t 423 ( f o o t n o t e s 

o m i t t e d ) . 

Odom's c o u n s e l a r g u e d t o t h e t r i a l c o u r t a nd now 

m a i n t a i n s on a p p e a l t h a t r e m o v i n g t h e p o i s o n o u s s n a k e f r o m t h e 

roadway ( w h e t h e r by c a t c h i n g i t o r k i l l i n g i t ) on t h e 

a f t e r n o o n o f September 24, 2009, f u r t h e r e d t h e e c o n o m i c 

o b j e c t i v e s o f M e r c y b e c a u s e s n a k e s a r e an o c c u p a t i o n a l h a z a r d 

t o l o g g e r s i n t h e woods, and, he p o i n t e d o u t , t h e s n a k e on t h e 

roadway was s e v e r a l h u n d r e d y a r d s f r o m (and f a c i n g i n t h e 

d i r e c t i o n o f ) t h e j o b s i t e where t h e M e r c y l o g g e r s w o u l d be 

w o r k i n g t h e f o l l o w i n g m o r n i n g . The s u g g e s t i o n t h a t Odom's 

s n a k e - c a t c h i n g a c t i v i t y was t a n t a m o u n t t o s a f e g u a r d i n g t h e j o b 
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s i t e assumes t h a t , u n l e s s i t was c a u g h t and removed f r o m t h e 

roadway, t h e same s n a k e w o u l d l i k e l y h a v e been p r e s e n t on t h e 

j o b s i t e 12 h o u r s l a t e r when t h e l o g g i n g c r e w a r r i v e d . We 

q u e s t i o n w h e t h e r an a c t i v i t y t h a t p r o d u c e s s u c h a s p e c u l a t i v e 

a nd r e m o t e b e n e f i t t o t h e e m p l o y e r f a l l s w i t h i n t h e i n d i r e c t -

b e n e f i t r u l e . C f . E l l i o t t v. D a r b y , 382 S.W.2d 70, 76 (Mo. 

C t . App. 1964) ( h o l d i n g t h a t any g o o d w i l l t h a t may h a v e 

a c c r u e d t o t h e e m p l o y e r , t h e owner o f an a u t o m o b i l e 

d e a l e r s h i p , as a r e s u l t o f h i s e m p l o y e e ' s p a r t i c i p a t i o n i n a 

community b o a t - d o c k p r o j e c t a i m e d a t p r o m o t i n g r e c r e a t i o n and 

t o u r i s m a l o n g t h e r i v e r where t h e d e a l e r s h i p was l o c a t e d was 

s p e c u l a t i v e and r e m o t e , and s t a t i n g t h a t t h e i n d i r e c t - b e n e f i t 

r u l e " c a n n o t be a p p l i e d w i t h o u t l i m i t a t i o n . E v e n t u a l l y t h e 

i n d i r e c t b e n e f i t t o t h e e m p l o y e r becomes so t e n u o u s as t o be 

i m p e r c e p t i b l e . " ) . 

F u r t h e r , t o p o s i t t h a t , f o r p u r p o s e s o f t h e e c o n o m i c -

b e n e f i t r u l e , c a t c h i n g a p o i s o n o u s s n a k e i s no d i f f e r e n t f r o m 

k i l l i n g t h e s n a k e b e c a u s e e i t h e r a c t i o n r e s u l t s i n t h e r e m o v a l 

o f a p o t e n t i a l h a z a r d f r o m t h e e m p l o y e r ' s j o b s i t e i s t o t u r n 

t h e e c o n o m i c - b e n e f i t r u l e on i t s h e a d . E v e n a s s u m i n g t h a t 

M e r c y ' s j o b s i t e was p o t e n t i a l l y b e n e f i t e d as a c o n s e q u e n c e o f 
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Odom's r i d d i n g t h e a r e a o f one d a n g e r o u s s n a k e , t h a t p o t e n t i a l 

b e n e f i t a p p e a r s t o be o u t w e i g h e d by t h e p o t e n t i a l d e t r i m e n t t o 

M e r c y t h a t c o u l d (and d i d , i n t h i s c a s e ) r e s u l t f r o m l o s i n g 

t h e s e r v i c e s o f a v a l u e d e m p l oyee who m i g h t have b e e n 

s e r i o u s l y i n j u r e d w h i l e t r y i n g t o c a t c h t h e s n a k e . 

I n an e a r l y A l a b a m a c a s e o u r supreme c o u r t s t a t e d : 

" [ T ] t h e e f f e c t o f w e l l - c o n s i d e r e d c a s e s i s t h a t an 
em p l o y e e does n o t s t e p a s i d e f r o m h i s employment, 
and i s w i t h o u t t h e p r o t e c t i o n o f t h e s t a t u t e , when 
he i s d o i n g a r e a s o n a b l y n e c e s s a r y a c t a t t h e t i m e 
and p l a c e t o t h e end t h a t t h e work and b u s i n e s s o f 
t h e e m p l o y e r may be p r o p e r l y c o n d u c t e d o r p r e s e r v e d , 
o r t h e s a f e t y a n d h e a l t h o f t h e human and p h y s i c a l 
a g e n c i e s e n g a g e d t h e r e i n be c o n s e r v e d , and t h e ways, 
w o r k s , m a c h i n e r y , o r p l a n t s a f e g u a r d e d . I n s u c h a 
t e m p o r a r y d e v i a t i o n b y t h e e m p l o y e e f r o m t h e 
o r i g i n a l employment o r a t e m p o r a r y d e p a r t u r e b y h i m 
f r o m h i s u s u a l v o c a t i o n , i n t h e p e r f o r m a n c e o f some 
work f o r t h e e m p l o y e r , he i s y e t a c t i n g w i t h i n t h e 
c o u r s e o f h i s employment." 

Ex p a r t e M a j e s t i c C o a l Co., 208 A l a . 86, 88, 93 So. 728, 729 

(1922) ( e m p h a s i s added) ( h o l d i n g t h a t m i n e r ' s i n j u r y , 

s u s t a i n e d when he p u l l e d l o o s e r o c k f r o m t h e e n t r a n c e t o a 

c o a l m i ne, o c c u r r e d " i n t h e c o u r s e o f h i s employment," d e s p i t e 

t h e f a c t s t h a t he h a d n e v e r been i n s t r u c t e d t o remove t h e 

r o c k , t h a t h i s j o b d u t i e s d i d n o t i n c l u d e t h a t t a s k , and t h a t 

o t h e r e m p l o y e e s h a d c u s t o m a r i l y p e r f o r m e d and h a d bee n p a i d 

f o r s u c h w o r k ) . U n l i k e t h e e m p l o y e e i n M a j e s t i c C o a l , who saw 
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an i m m i n e n t l y d a n g e r o u s c o n d i t i o n and a t t e m p t e d t o a b a t e i t 

f o r t h e s a f e t y o f h i m s e l f and o t h e r e m p l o y e e s , Odom and h i s 

f e l l o w e m p l o y e e s were n o t p e r f o r m i n g "a r e a s o n a b l y n e c e s s a r y 

a c t " when t h e y l e f t t h e s e c u r i t y o f t h e v e h i c l e i n w h i c h t h e y 

were t r a v e l i n g a n d c h o s e t o c o n f r o n t a p o i s o n o u s s n a k e t h a t 

p r e s e n t e d no i m m i n e n t t h r e a t t o them o r t o any o t h e r e m p l oyee 

o f M e r c y . 

A l t h o u g h we e n t e r t a i n some d o u b t a b o u t t h e c o r r e c t n e s s o f 

t h e t r i a l c o u r t ' s c o n c l u s i o n t h a t Odom's s n a k e - c a t c h i n g 

a c t i v i t y o c c u r r e d " i n t h e c o u r s e o f " h i s employment, we w i l l 

assume, w i t h o u t d e c i d i n g , t h a t i t d i d s o o c c u r and p r o c e e d t o 

a d d r e s s w h e t h e r t h a t a c t i v i t y " a r o s e o u t o f " Odom's 

employment. 

B. " A r i s i n g Out o f " Employment 

"Whether an a c c i d e n t a l i n j u r y ' a r i s e s o u t o f ' t h e 

c l a i m a n t ' s employment i s b a s i c a l l y a q u e s t i o n o f w h e t h e r t h e r e 

i s a c a u s a l r e l a t i o n s h i p b e t w e e n t h e c l a i m a n t ' s p e r f o r m a n c e o f 

h i s o r h e r d u t i e s as an e m p l o y e e a n d t h e c o m p l a i n e d - o f 

i n j u r y . " Ex p a r t e T r i n i t y I n d u s . , 680 So. 2d a t 266. " L e g a l 

c a u s a t i o n r e f e r s t o t h e s t a n d a r d u s e d by t h e c o u r t s t o 

d e t e r m i n e i f t h e r i s k c a u s i n g t h e i n j u r y i s s u f f i c i e n t l y 
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r e l a t e d t o t h e employment t o be c o n s i d e r e d an o c c u p a t i o n a l 

h a z a r d . " Moore, A l a b a m a W o r k e r s ' C o m p e n s a t i o n § 10:2 a t 315 

(e m p h a s i s a d d e d ) . " [ T ] h e employment s h o u l d be c o n s i d e r e d t h e 

l e g a l c a u s e o f t h e i n j u r y f o r w o r k e r s ' c o m p e n s a t i o n p u r p o s e s 

o n l y when t h e i n j u r y r e s u l t s f r o m an o c c u p a t i o n a l r i s k . " I d . , 

§ 10:5 a t 318 ( e m p h a s i s added; c i t i n g , among o t h e r c a s e s , 

Young v. M u t u a l Sav. L i f e I n s . Co., 541 So. 2d 24, 26 ( A l a . 

C i v . App. 1989) ( s t a t i n g t h a t an i n j u r y a r i s e s o u t o f 

employment i f i t a r i s e s " f r o m any r i s k o r d a n g e r i n c i d e n t a l t o 

t h e c h a r a c t e r o f ... e m p l o y m e n t " ) ) . 

I n Young, a t r a v e l i n g s a l e s m a n who was t a k i n g a l u n c h 

b r e a k u n d e r a shade t r e e on t h e s i d e o f t h e r o a d was i n j u r e d 

when he f e l l i n t o a d i t c h on h i s way t o l o o k a t some r i p e 

b l a c k b e r r i e s i n a n e a r b y f i e l d . T h i s c o u r t h e l d t h a t t h e 

a c c i d e n t o c c u r r e d " i n t h e c o u r s e o f " t h e s a l e s m a n ' s 

employment, b u t t h a t i t d i d n o t " a r i s e o u t o f " t h e s a l e s m a n ' s 

employment, b e c a u s e 

" [ t ] h e p o s s i b i l i t y o f s l i p p i n g a nd f a l l i n g i n t o 
a r o a d s i d e d i t c h i s n o t a h a z a r d p e c u l i a r t o 
t r a v e l i n g s a l e s m e n . C l e a r l y t h e c l a i m a n t , a l t h o u g h 
p r i m a r i l y c a r r y i n g on h i s e m p l o y e r ' s b u s i n e s s , i . e . , 
he c o n t i n u e d on h i s r o u t e a f t e r t h e f a l l , h a d 
d e p a r t e d on h i s own p e r s o n a l e n t e r p r i s e a t t h e t i m e 
o f t h e i n j u r y . " 
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541 So. 2d a t 26-27 ( c i t i n g G u m b r i l l v. G e n e r a l M o t o r s C o r p . , 

216 M i n n . 351, 13 N.W.2d 16 ( 1 9 4 4 ) ) . 

The t r i a l c o u r t ' s j u d g m e n t c o n t a i n s t h e f o l l o w i n g 

f i n d i n g s o f f a c t : 

"11. A a r o n P e r r i t t t e s t i f i e d t h a t r a t t l e s n a k e s 
a r e an o c c u p a t i o n a l h a z a r d , t h r e a t , a n d d a n g e r t o 
h i m and t h e o t h e r w o r k e r s i n h i s l o g g i n g crew when  
w o r k i n g i n t h e woods. Odom a g r e e s w i t h P e r r i t t t h a t 
r a t t l e s n a k e s a r e a h a z a r d , t h r e a t a nd d a n g e r t o h i m 
w h i l e he w o r k e d f o r M e r c y . I t i s t h e p o l i c y o f 
M e r c y t o remove r a t t l e s n a k e s f r o m i t s e m p l o y e e s ' 
work e n v i r o n m e n t , and i n t h e p a s t i t has removed 
r a t t l e s n a k e s b y k i l l i n g them. P r i o r t o September 
24, 2009, A a r o n P e r r i t t has k i l l e d many s n a k e s w h i l e 
w o r k i n g f o r M e r c y , i n c l u d i n g r u n n i n g o v e r s n a k e s 
w i t h M e r c y ' s l a b o r t r u c k w h i l e l e a v i n g j o b s i t e s i n 
t h e woods. I n a d d i t i o n , W i n s t o n P e r r i t t a n d o t h e r 
e m p l o y e e s o f M e r c y have k i l l e d s n a k e s on o r n e a r 
M e r c y ' s j o b s i t e s . W i n s t o n P e r r i t t keeps a s h o t g u n 
i n h i s t r u c k t o k i l l s n a k e s w h i l e w o r k i n g . An 
i n c i d e n t o c c u r r e d b e f o r e S e p t e m b e r 24, 2009, when 
A a r o n P e r r i t t was l e a v i n g a j o b s i t e a t t h e 
c o n c l u s i o n o f t h e work day and s t o p p e d h i s l a b o r 
t r u c k i n t h e r o a d and a l l o w e d R a i n e s t o k i l l a 
r a t t l e s n a k e . A a r o n P e r r i t t t e s t i f i e d t h a t s n a k e s 
c r a w l i n g on t h e roadway t o w a r d a M e r c y j o b s i t e i n 
t h e n e a r v i c i n i t y o f t h e j o b s i t e a r e p o t e n t i a l l y 
more d a n g e r o u s t o M e r c y e m p l o y e e s t h a n s n a k e s n o t 
l o c a t e d n e a r t h e j o b s i t e . A a r o n P e r r i t t t e s t i f i e d 
t h a t he k i l l s r a t t l e s n a k e s r a t h e r t h a n c a t c h i n g 
them, b u t he t e s t i f i e d t h a t w h e t h e r t h e y a r e k i l l e d 
o r c a u g h t , t h e i m p o r t a n t c o n s i d e r a t i o n i s t o remove 
them t o e l i m i n a t e t h e t h r e a t t h a t t h e y p o s e t o t h e 
e m p l o y e e s . " 

( E m p h a s i s added.) 
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The f o r e g o i n g f i n d i n g s f o c u s on t h e o c c u p a t i o n a l h a z a r d 

t h a t s n a k e s p r e s e n t t o M e r c y ' s e m p l o y e e s when t h e e m p l o y e e s 

a r e c o n d u c t i n g l o g g i n g o p e r a t i o n s i n t h e woods. Odom's 

i n j u r y , h o w e v e r, d i d n o t o c c u r w h i l e he was c o n d u c t i n g l o g g i n g 

o p e r a t i o n s o r w h i l e he was i n t h e woods. Odom a c k n o w l e d g e d a t 

t r i a l t h a t c a t c h i n g a r a t t l e s n a k e on a p u b l i c roadway was n o t 

an a c t i v i t y c a u s e d by h i s employment. D u r i n g q u e s t i o n i n g b y 

t h e e m p l o y e r ' s c o u n s e l , Odom t e s t i f i e d : 

"Q. Now, i f [ N e l s o n o r R a i n e s ] w a n t e d t o c a t c h a 
s n a k e , why [were] you i n v o l v e d i n c a t c h i n g t h e 
s n a k e ? 

"A. W e l l , we a l l k i n d o f g o t c a u g h t up i n t h a t , I 
g u e s s . ... 

"Q. Now wh a t ' s t h e p u r p o s e o f c a t c h i n g o f a s n a k e ? 
Why w o u l d you want t o c a t c h i t as o p p o s e d t o k i l l 

i t ? 

"A. W e l l , t h a t ' s a good q u e s t i o n , I g u e s s . 

"Q. Okay. 

"A. K i n d o f a dumb t h i n g . 
"Q. Okay. D i d c a t c h i n g a s n a k e h a v e a n y t h i n g t o do 
w i t h g e t t i n g y o u r j o b done a t M e r c y L o g g i n g ? 

"A. No, s i r . 

"Q. T h a t w a s n ' t g o i n g t o p u t t i m b e r on t h e t r u c k , 
was i t ? 

"A. No, s i r . I w i s h we w o u l d have j u s t k e p t g o i n g . 
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"Q. Okay. I t w a s n ' t k e e p i n g y ' a l l f r o m d o i n g y o u r 
work, b e c a u s e y ' a l l were a l r e a d y i n t h e t r u c k on t h e 
b l a c k t o p . Y ' a l l c o u l d have j u s t k e p t on g o i n g . 

"A. Y e s , s i r . We c o u l d h a v e , b u t we s t o p p e d . 

"Q. We s t o p p e d . Anybody f o r c e you t o g e t o u t o f t h e 
t r u c k ? 

"A. No, s i r . ... " 

Odom f u r t h e r t e s t i f i e d : 

"Q. Okay. Was i t p a r t o f [ y o u r ] j o b d u t i e s t o c a t c h 
t h a t s n a k e ? 

"A. No, s i r . 

"Q. Was t h a t s n a k e i n any way i n t e r f e r i n g w i t h y o u r 
a b i l i t y t o p e r f o r m y o u r j o b d u t i e s [ o f ] c u t t i n g 
t i m b e r a nd l o a d i n g up a n d d r i v i n g t o t h e p a p e r m i l l 
o r what ha v e you? 

"A. No, s i r . I w i s h we w o u l d h a v e j u s t went on and 
h a d n ' t s t o p p e d . 

"Q. Was t h e r e any b u s i n e s s r e a s o n , work r e a s o n t o 
c a t c h t h a t s n a k e ? 

"A. N o t t h a t I know o f . " 3 

3Odom l a t e r a c k n o w l e d g e d t h a t one m i g h t want t o c a t c h a 
sn a k e t o keep i t a l i v e so t h a t i t c o u l d be e a t e n . P e r r i t t 
t e s t i f i e d t h a t N e l s o n h a d s k i n n e d t h e s n a k e t h a t h a d b i t t e n 
Odom, and N e l s o n " s t i l l h a [ d ] t h e h i d e . " P e r r i t t s a i d t h a t 
he, N e l s o n , and R a i n e s "were g o i n g t o make [Odom] a b e l t b u t 
n e v e r d i d g e t a r o u n d t o i t . " 
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The t r i a l c o u r t ' s j u dgment c o n t a i n s t h e f o l l o w i n g 

c o n c l u s i o n s o f l a w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f Odom's 

i n j u r i e s : 

"20. The C o u r t f i n d s t h a t r a t t l e s n a k e s were an 
o c c u p a t i o n a l h a z a r d t o Odom and o t h e r e m p l o y e e s o f 
M e r c y w h i l e e m p l o y e d by and w o r k i n g f o r M e r c y , and 
Odom's employment w i t h M e r c y c o n t r i b u t e d t o t h e 
h a z a r d o f a r a t t l e s n a k e b i t e a nd m a t e r i a l l y 
i n c r e a s e d Odom's r i s k o f e x p o s u r e t o a r a t t l e s n a k e 
b i t e . ... The C o u r t f i n d s t h a t Odom was b i t t e n by 
t h e r a t t l e s n a k e a t a t i m e and a t o r n e a r a p l a c e and 
w h i l e p e r f o r m i n g an a c t i v i t y f o r w h i c h he was h i r e d 
b y M e r c y , t h a t he c a u g h t t h e r a t t l e s n a k e w i t h t h e 
e x p r e s s o r i m p l i c i t a u t h o r i z a t i o n a nd a c q u i e s c e n c e 
o f M e r c y , a n d t h a t M e r c y and i t s e m p l o y e e s r e c e i v e d 
an e c o n o m i c b e n e f i t b y Odom's a c t i v i t y i n r e m o v i n g 
t h e r a t t l e s n a k e f r o m o r n e a r M e r c y ' s j o b s i t e . The 
C o u r t f i n d s t h a t t h e p e r s o n a l i n j u r i e s a nd 
d i s a b i l i t y s u f f e r e d b y Odom a r o s e o u t o f and i n t h e 
c o u r s e o f h i s employment w i t h M e r c y . " 

The f o r e g o i n g d e t e r m i n a t i o n s a c t u a l l y a d d r e s s o n l y t h a t 

p o r t i o n o f t h e c o m p e n s a b i l i t y t e s t t h a t i s c o n c e r n e d w i t h 

w h e t h e r Odom's a c c i d e n t o c c u r r e d " i n t h e c o u r s e o f " h i s 

employment, n o t w i t h w h e t h e r t h e a c c i d e n t " a r o s e o u t o f " h i s 

employment. " I t i s w e l l s e t t l e d t h a t an a c c i d e n t may o c c u r i n 

t h e c o u r s e o f ... employment w i t h o u t a r i s i n g o u t o f i t . I n 

o r d e r t o be c o m p e n s a b l e t h e a c c i d e n t must hav e t h e two 

c o n c u r r i n g i n c i d e n t s . " B e l l v. T e n n e s s e e C o a l , I r o n , & R.R., 

247 A l a . 394, 396, 24 So. 2d 443, 444 ( 1 9 4 5 ) . 
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The t r i a l c o u r t ' s d e t e r m i n a t i o n s t h a t r a t t l e s n a k e s a r e an 

o c c u p a t i o n a l h a z a r d t o l o g g e r s a nd t h a t Odom's employment w i t h 

M e r c y " m a t e r i a l l y i n c r e a s e d Odom's r i s k o f e x p o s u r e t o a 

r a t t l e s n a k e b i t e " do n o t a d d r e s s t h e m a t e r i a l q u e s t i o n 

p r e s e n t e d b y t h i s c a s e , n a m e l y : w h e t h e r Odom's o c c u p a t i o n a l  

r i s k o f b e i n g b i t t e n by a s n a k e d u r i n g l o g g i n g o p e r a t i o n s i n 

t h e woods h a d any c a u s a t i v e r e l a t i o n t o t h e s n a k e b i t e t h a t 

Odom a c t u a l l y s u f f e r e d on September 24, 2009, when he 

v o l u n t a r i l y l e f t t h e s a f e t y o f t h e v e h i c l e i n w h i c h he was a 

p a s s e n g e r and a t t e m p t e d t o c a t c h a s n a k e t h a t was l y i n g on t h e 

roadway. T h a t q u e s t i o n must be a n s w e r e d i n t h e n e g a t i v e . The 

s n a k e on t h e roadway p o s e d no r i s k -- o c c u p a t i o n a l o r 

o t h e r w i s e — t o Odom so l o n g as he r e m a i n e d i n t h e v e h i c l e i n 

w h i c h he was r i d i n g ; once he v o l u n t a r i l y e x i t e d t h e v e h i c l e 

and a t t e m p t e d t o c a t c h t h e s n a k e , t h e r i s k t h a t c a u s e d Odom's 

i n j u r y was p e r s o n a l t o h i m and n o t " s u f f i c i e n t l y r e l a t e d t o 

[ h i s ] employment t o be c o n s i d e r e d an o c c u p a t i o n a l h a z a r d . " 

Moore, A l a b a m a W o r k e r s ' C o m p e n s a t i o n § 10:2 a t 315 ( c i t i n g 

D a l l a s M f g . Co. v. Kennemer, 243 A l a . 42, 44, 8 So. 2d 519, 

520 (1942)) ( s t a t i n g t h a t " [ t ] h e q u e s t i o n a l w a y s i s w h e t h e r 

[ t h e ] employment s p e c i a l l y s u b j e c t e d [ t h e i n j u r e d employee] t o 
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a h a z a r d o f [ t h e ] s o r t [ t h a t c a u s e d t h e i n j u r y ] " ) . The h a z a r d 

t h a t Odom e n c o u n t e r e d on Septe m b e r 24, 2009, was n o t p e c u l i a r 

t o l o g g e r s ; i t was one t h a t w o u l d be s h a r e d b y any p a s s i n g 

m o t o r i s t who, a f t e r h a v i n g s p i e d a s n a k e on t h e roadway, 

a l i g h t s f r o m h i s o r h e r v e h i c l e a nd u n d e r t a k e s t o c a t c h t h e 

s n a k e . See U n i o n Camp C o r p . v. B l a c k m o n 289 A l a . 635, 639, 

270 So. 2d 108, 111-12 (1972) ("The r i s k t o w h i c h t h e employee 

was s u b j e c t e d on h i s t r i p t o o b t a i n a s o f t d r i n k was a r i s k 

s h a r e d b y anyone r i d i n g i n an a u t o m o b i l e , and i t was n o t a 

r i s k a r i s i n g f r o m h i s employment b y U n i o n Camp. The f a c t t h a t 

he was w i t h i n t h e h o u r s o f h i s employment, and was s u b j e c t t o 

r e c a l l , i s n o t c o n t r o l l i n g . Such f a c t o r f a c t s do n o t change 

t h e n e c e s s a r y c o n c l u s i o n t h a t B l a c k m o n ' s employment i n no w i s e 

e x p o s e d h i m t o t h e r i s k c a u s i n g h i s f a t a l i n j u r i e s . " ) ; Young  

v. M u t u a l Sav. L i f e I n s . Co., 541 So. 2d a t 26-27 ("The 

p o s s i b i l i t y o f s l i p p i n g a nd f a l l i n g i n t o a r o a d s i d e d i t c h i s 

n o t a h a z a r d p e c u l i a r t o t r a v e l i n g s a l e s m e n . C l e a r l y t h e 

c l a i m a n t , a l t h o u g h p r i m a r i l y c a r r y i n g on h i s e m p l o y e r ' s 

b u s i n e s s , i . e . , he c o n t i n u e d on h i s r o u t e a f t e r t h e f a l l , h a d 

d e p a r t e d on h i s own p e r s o n a l e n t e r p r i s e a t t h e t i m e o f t h e 

i n j u r y . " ) . 
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C o n c l u s i o n 

B e c a u s e Odom's a c c i d e n t d i d n o t a r i s e o u t o f h i s 

employment w i t h M e r c y , t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g 

t h a t h i s i n j u r i e s were c o m p e n s a b l e , i n a w a r d i n g h i m b e n e f i t s 

u n d e r t h e A c t , and i n a w a r d i n g h i s c o u n s e l a t t o r n e y ' s f e e s . 

The judgment o f t h e E s c a m b i a C i r c u i t C o u r t i s r e v e r s e d , and 

t h e c a u s e i s remanded f o r e n t r y o f a jud g m e n t i n f a v o r o f 

M e r c y . 

REVERSED AND REMANDED. 

Thompson, P . J . , and Thomas, J . , c o n c u r . 

B r y a n and Moore, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 
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