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E n t e r p r i s e C o u n t r y C l u b , I n c . ( " t h e c o u n t r y c l u b " ) , as 

d e f e n d a n t s and r e q u e s t i n g t h e t e r m i n a t i o n o r e x t i n g u i s h m e n t o f 

an i n g r e s s / e g r e s s easement a c r o s s t h e p r o p e r t y owned b y t h e 

B r a d s h a w s and a b u t t e d b y p r o p e r t y owned b y t h e C r u m p l e r s , 

w h i c h i s l o c a t e d i n t h e C r e e k P o i n t e s u b d i v i s i o n ( " t h e 

s u b d i v i s i o n " ) . O r w i n L e w i s and C o r a l Sue L e w i s , owners o f a 

l o t i n t h e s u b d i v i s i o n , i n t e r v e n e d i n t h e a c t i o n . E n t e r p r i s e 

R e a l t y and t h e c o u n t r y c l u b e a c h moved t o be d i s m i s s e d f r o m 

t h e a c t i o n , s t a t i n g t h a t t h e y h a d no i n t e r e s t i n t h e easement 

and d e n y i n g t h a t t h e y were t h e d o m i n a n t - e s t a t e owners whose 

i n t e r e s t s t h e eas e m e n t s e r v e d . The t r i a l c o u r t d e n i e d t h e 

m o t i o n s t o d i s m i s s , a n d t h e B r a d s h a w s and t h e C r u m p l e r s moved 

f o r a summary j u d g m e n t , w h i c h t h e t r i a l c o u r t a l s o d e n i e d . 

A f t e r a t r i a l , t h e t r i a l c o u r t e n t e r e d a judgment d e t e r m i n i n g 

t h a t t h e s u b d i v i s i o n was t h e d o m i n a n t e s t a t e s e r v e d b y t h e 

easement, d i s m i s s i n g E n t e r p r i s e R e a l t y a n d t h e c o u n t r y c l u b as 

p a r t i e s , d e t e r m i n i n g t h a t t h e easement h a d n o t b e e n 

o v e r b u r d e n e d , and d e c l i n i n g t o t e r m i n a t e o r e x t i n g u i s h t h e 

easement. The B r a d s h a w s and t h e C r u m p l e r s a p p e a l e d t h e t r i a l 

c o u r t ' s j u dgment t o t h e A l a b a m a Supreme C o u r t , w h i c h 
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t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 1 2 - 2 - 7 ( 6 ) . 

The r e c o r d d i s c l o s e s t h e f o l l o w i n g p e r t i n e n t f a c t s . I n 

1996, C o f f e e D e v e l o p e r s r e c o r d e d a p l a t o f t h e s u b d i v i s i o n 

w i t h t h e P r o b a t e C o u r t o f C o f f e e C o u n t y . The p l a t i n d i c a t e d 

t h a t t h e s u b d i v i s i o n h a d a p p r o x i m a t e l y 100 home l o t s , named 

s t r e e t s , s e v e r a l u t i l i t y a nd d r a i n a g e e a s e m e n t s , and a 10-

f o o t - w i d e i n g r e s s / e g r e s s easement a c r o s s L o t 7. The 

i n g r e s s / e g r e s s easement a c r o s s L o t 7 l e a d s t o t h e p r o p e r t y 

owned b y E n t e r p r i s e R e a l t y and upon w h i c h t h e c o u n t r y c l u b 

o p e r a t e s a c o u n t r y c l u b and g o l f - c o u r s e f a c i l i t y . 

I n 1998, t h e L e w i s e s p u r c h a s e d L o t 34 i n t h e s u b d i v i s i o n . 

A c c o r d i n g t o O r w i n , a t t h e t i m e he p u r c h a s e d L o t 34, no l o t s 

a b u t t i n g t h e g o l f c o u r s e were a v a i l a b l e f o r p u r c h a s e . He 

e x p l a i n e d t h a t he h a d d i s c u s s e d w i t h B u r t B a r r , a b u i l d e r f o r 

t h e s u b d i v i s i o n , h i s d e s i r e f o r a c c e s s t o t h e g o l f c o u r s e . 

O r w i n t e s t i f i e d t h a t B a r r h a d e x p l a i n e d t h a t t h e s u b d i v i s i o n 

i n t e n d e d t o c a t e r t o g o l f e r s and t h a t an easement f o r a c c e s s 

t o t h e g o l f c o u r s e h a d been r e s e r v e d a c r o s s L o t 7, w h i c h was 

l o c a t e d n e a r L o t 34. O r w i n t e s t i f i e d t h a t a c c e s s t o t h e g o l f 

c o u r s e t h r o u g h t h e easement was a m a j o r c o n s i d e r a t i o n i n h i s 
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d e c i s i o n t o p u r c h a s e L o t 34; C o r a l Sue a l s o t e s t i f i e d t h a t t h e 

e asement h a d f o r m e d p a r t o f t h e b a s i s f o r t h e i r d e c i s i o n t o 

p u r c h a s e a l o t i n t h e s u b d i v i s i o n . 

A l t h o u g h t h e easement was n o t p a s s a b l e f o r t h e f i r s t few 

y e a r s O r w i n owned h i s home b e c a u s e t r e e s were g r o w i n g i n t h e 

e a s ement, O r w i n e x p l a i n e d t h a t he and o t h e r s w o u l d c r o s s L o t 

7 d i a g o n a l l y t o a c c e s s t h e b a c k o f L o t 7, w h i c h , a t t h a t t i m e , 

was u n i m p r o v e d , t o u t i l i z e t h e r e a r o f t h e e a s e m e n t . I n 2001, 

O r w i n a r r a n g e d t o have t h e t r e e s b l o c k i n g t h e easement c u t . 

He a l s o a r r a n g e d t o have a ramp o v e r t h e c u r b i n s t a l l e d so t h e 

e asement c o u l d be a c c e s s e d f r o m t h e s t r e e t . A t t h a t p o i n t , he 

and o t h e r s began u s i n g t h e easement f o r a c c e s s t o t h e g o l f 

c o u r s e . 

The C r u m p l e r s own L o t 8, w h i c h a b u t s t h e easement a c r o s s 

L o t 7. T h e y b u i l t t h e i r home i n 2000 and have l i v e d i n i t 

s i n c e t h a t t i m e . R o b e r t t e s t i f i e d t h a t he was aware o f t h e 

e asement when he p u r c h a s e d L o t 8. A c c o r d i n g t o R o b e r t , t h e 

e asement was n o t b e i n g u t i l i z e d a t t h e t i m e he p u r c h a s e d L o t 

8 and c o n s t r u c t e d h i s home. A f t e r 2003, however, R o b e r t 

t e s t i f i e d , t h e r e h a d " b e e n a l o t o f d i f f e r e n t u s e " on t h e 

e a s ement. N o t a b l y , t h e C r u m p l e r s t e s t i f i e d t h a t , a l t h o u g h 
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R o b e r t was a g o l f e r , he n e v e r u s e d t h e easement t o a c c e s s t h e 

g o l f c o u r s e b u t , i n s t e a d , u t i l i z e d a n o t h e r r o u t e t h a t a dded 

l e s s t h a n a m i n u t e t o t h e t i m e i t t o o k t o r e a c h t h e g o l f 

c o u r s e . 

The C r u m p l e r s b o t h t e s t i f i e d t h a t t h e use o f t h e easement 

i n c l u d e d n o t o n l y use b y r e s i d e n t s o f t h e s u b d i v i s i o n b u t a l s o 

use b y o t h e r p e o p l e f r o m o u t s i d e t h e s u b d i v i s i o n . T h e y a l s o 

e x p l a i n e d t h a t t h e easement was n o t s o l e l y u t i l i z e d b y g o l f 

c a r t s g o i n g t o a n d f r o m t h e g o l f c o u r s e b u t b y b i c y c l e s , a l l -

t e r r a i n v e h i c l e s / f o u r - w h e e l e r s ("ATVs"), m o t o r c y c l e s , and e v e n 

a u t o m o b i l e s and t r u c k s . A c c o r d i n g t o t h e C r u m p l e r s , p e o p l e on 

f o o t , j o g g e r s , and p e o p l e w a l k i n g t h e i r dogs a l s o u s e d t h e 

easement. The C r u m p l e r s c o m p l a i n e d t h a t t h e a c t i v i t y was n o t 

c o n f i n e d t o t h e d a y l i g h t o r e a r l y e v e n i n g h o u r s b u t e x t e n d e d 

i n t o t h e n i g h t t i m e h o u r s , s o m e t i m e s e v e n so l a t e as t o d i s t u r b 

them w h i l e t h e y s l e p t . T h e y f u r t h e r t e s t i f i e d t h a t t h e use o f 

t h e easement c a u s e d t r a s h , d e b r i s , and d i r t t o a c c u m u l a t e on 

t h e i r p o r c h and i n t h e i r b a c k a n d s i d e y a r d s and t h a t t h e use 

o f t h e easement h a d c a u s e d e r o s i o n i n t h e easement t r a c k t h a t , 

t h e y s a i d , h a d c a u s e d p e o p l e t o a l t e r t h e i r p a t h t o c r o s s t h e 

C r u m p l e r s ' y a r d , w h i c h , i n t u r n , c a u s e d damage t o o r t h e 
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d e s t r u c t i o n o f t h e i r p r o p e r t y s u c h as s p r i n k l e r heads and 

o u t d o o r l i g h t i n g . F i n a l l y , t h e C r u m p l e r s c o m p l a i n e d t h a t some 

o f t h e p e o p l e who h a d u s e d t h e easement h a d v a n d a l i z e d t h e i r 

home. 

The B r a d s h a w s p u r c h a s e d L o t 7 i n 2001 and b u i l t a home on 

t h e l o t i n 2002-2003. B o t h t e s t i f i e d t h a t t h e y were aware o f 

t h e easement when t h e y p u r c h a s e d t h e l o t ; i n f a c t , t h e 

e x i s t e n c e o f t h e easement i s c o n t a i n e d i n t h e i r d e e d . L i k e 

t h e C r u m p l e r s , t h e B r a d s h a w s c o m p l a i n e d o f t h e use o f t h e 

easement b o t h d a y and n i g h t and o f e r o s i o n damage, damage t o 

t h e i r d r i v e w a y and s p r i n k l e r h e a d s , an i n c r e a s e i n t r a s h and 

d e b r i s a l o n g t h e e a s e m e n t , and t h e i n a p p r o p r i a t e u se o f t h e i r 

b a c k y a r d as a " s h o r t c u t " t o t h e easement. I n a d d i t i o n , 

M o n i c a c o m p l a i n e d t h a t dog w a l k e r s a l l o w e d dogs t o d e f e c a t e 

a l o n g t h e p a t h on h e r p r o p e r t y and t h a t p e o p l e o f t e n 

t r e s p a s s e d i n h e r y a r d a t a l l h o u r s , c i t i n g , as one e x a m p l e , 

a s e t o f t e e n a g e r s who she d i s c o v e r e d w a l k i n g i n h e r b a c k y a r d 

a t 2:30 a.m. B o t h G a r y and M o n i c a t e s t i f i e d t h a t , a t l e a s t 

f i v e n i g h t s p e r week, t h e easement was u s e d b e t w e e n 10:00 p.m. 

and 4:00 a.m., i n t e r r u p t i n g t h e i r " q u i e t e n j o y m e n t " o f t h e i r 

p r o p e r t y . A c c o r d i n g t o G a r y , he h a d once a p p r e h e n d e d a g r o u p 

6 



2101074 

o f t e e n a g e r s u s i n g t h e easement i n t h e e a r l y m o r n i n g h o u r s ; 

t h o s e t e e n a g e r s h a d a l l e g e d l y b r o k e n i n t o t h e c o u n t r y - c l u b 

c l u b h o u s e , s t o l e n l i q u o r , and d r i v e n a c o u n t r y - c l u b g o l f c a r t 

i n t o a l a k e on t h e g o l f c o u r s e . G a r y t e s t i f i e d t h a t a n o t h e r 

r o u t e t o a c c e s s t h e g o l f c o u r s e was a v a i l a b l e t o t h e 

s u b d i v i s i o n owners who d e s i r e d t o use t h e c o u r s e . 1 

N o r r i s P f e i f e r , a n o t h e r r e s i d e n t o f t h e s u b d i v i s i o n , 

t e s t i f i e d a t t h e t r i a l . He t e s t i f i e d t h a t he h a d l o o k e d a t 

1To t h e e x t e n t t h e B r a d s h a w s and t h e C r u m p l e r s r e l y on t h e 
f a c t t h a t an a l t e r n a t e r o u t e t o a c c e s s t h e g o l f c o u r s e e x i s t s , 
we n o t e t h a t , b e c a u s e t h e easement i s n o t an easement b y 
n e c e s s i t y , t h e e x i s t e n c e o f t h a t a l t e r n a t e r o u t e i s i r r e l e v a n t 
and c a n n o t be u s e d t o c o m p e l a r e l i n q u i s h m e n t o f t h e 
s u b d i v i s i o n o w n e r s ' p r o p e r t y r i g h t s i n t h e e a sement. Magna,  
I n c . v. C a t r a n i s , 512 So. 2d 912, 914 ( A l a . 1987) ( l a c k o f 
n e e d o f e n t i r e t y o f easement i r r e l e v a n t t o d e t e r m i n a t i o n o f 
w h e t h e r t h e s e r v i e n t - e s t a t e owner c o u l d l e a s e a p o r t i o n o f t h e 
e asement t o a n o t h e r p a r t y ) ; see a l s o Ex p a r t e F o l s o m , 42 So. 
3d 732, 739 ( A l a . 2 0 0 9 ) . As o u r supreme c o u r t has e x p l a i n e d : 

"Our r e s p e c t f o r p r o p e r t y r i g h t s w i l l n o t p e r m i t us 
t o d i m i n i s h o r r e d u c e Magna's r i g h t s s i m p l y b e c a u s e 
n e i t h e r Magna n o r i t s t e n a n t needs a l l t h e p r o p e r t y 
t o w h i c h i t has p r o p e r t y r i g h t s . C e r t a i n l y , o u r 
f e d e r a l and s t a t e c o n s t i t u t i o n s p r o t e c t s u c h r i g h t s 
and w o u l d p r o h i b i t j u d i c i a l d e p r i v a t i o n o r 
d i m i n u t i o n o f s u c h r i g h t s b a s e d s o l e l y upon a 
j u d i c i a l d e t e r m i n a t i o n o f an owner's l a c k o f n e e d 
f o r s u c h p r o p e r t y . The i m p l i c a t i o n s o f a c o n t r a r y 
r e s u l t w o u l d be f r i g h t e n i n g . " 

Magna, 512 So. 2d a t 914. 
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b o t h L o t 7 and L o t 8 when he was l o o k i n g t o p u r c h a s e a l o t i n 

t h e s u b d i v i s i o n . He s a i d t h a t t h e p r e s e n c e o f t h e easement 

h a d r e s u l t e d i n h i s d e c i s i o n n o t t o p u r c h a s e e i t h e r o f t h o s e 

l o t s b e c a u s e he h a d e x p e c t e d t h a t t h e use o f easement w o u l d be 

an a n n o y a n c e t o t h e owners o f t h o s e l o t s . P f e i f e r t e s t i f i e d 

t h a t t h e s u b d i v i s i o n d e v e l o p m e n t h a d be e n t o u t e d as a g o l f i n g 

community and t h a t t h e ease m e n t a c r o s s L o t 7 was one o f t h e 

b i g g e s t s e l l i n g p o i n t s o f t h e s u b d i v i s i o n . 

D a v i d Naumann, who does n o t r e s i d e i n t h e s u b d i v i s i o n b u t 

owns p r o p e r t y a b u t t i n g t h e s u b d i v i s i o n and t h e g o l f c o u r s e , 

p a r t o f w h i c h i s l o c a t e d b e h i n d L o t 7, t e s t i f i e d r e g a r d i n g t h e 

use o f t h e e a s e m e n t . He s a i d t h a t he h a d s e e n a u t o m o b i l e s , 

m o t o r c y c l e s , t r u c k s , ATV's, b i c y c l e s , and s k a t e b o a r d s b e i n g 

u s e d on t h e e a s e m e n t . He i n d i c a t e d t h a t he h a d p r e s u m e d t h a t 

t h o s e u s i n g t h e easement i n s u c h a manner were n o t members o f 

t h e c o u n t r y c l u b . He a l s o n o t e d t h a t t h e use and m i s u s e o f 

t h e easement o c c u r r e d b o t h day and n i g h t . A c c o r d i n g t o 

Naumann, t h e use o f t h e easement i n t e r f e r e s w i t h h i s q u i e t 

e n j o y m e n t o f h i s p r o p e r t y and p o s e s a t h r e a t t o h i s s e c u r i t y . 

Naumann s p e c i f i c a l l y s t a t e d t h a t he h a d no c o n c e r n s w i t h t h e 

d r i v e r s o f g o l f c a r t s u t i l i z i n g t h e eas e m e n t . 
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As n o t e d a b o v e , t h e B r a d s h a w s and t h e C r u m p l e r s d e s i r e d 

t o t e r m i n a t e o r e x t i n g u i s h t h e easement a c r o s s t h e B r a d s h a w s ' 

p r o p e r t y . The t r i a l c o u r t r e f u s e d t o do s o . I n t h e p r o c e s s , 

t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e d o m i n a n t - e s t a t e owners 

s e r v e d by t h e easement were n o t E n t e r p r i s e R e a l t y o r t h e 

c o u n t y c l u b b u t i n s t e a d were t h e owners o f l o t s i n t h e 

s u b d i v i s i o n . On a p p e a l , t h e B r a d s h a w s and t h e C r u m p l e r s t a k e 

i s s u e w i t h t h e t r i a l c o u r t ' s d e t e r m i n a t i o n as t o who a r e t h e 

d o m i n a n t - e s t a t e owners and w i t h t h e t r i a l c o u r t ' s f a i l u r e t o 

e x t i n g u i s h t h e easement d e s p i t e what t h e y a r g u e was c l e a r 

e v i d e n c e t h a t t h e easement was o v e r b u r d e n e d . A f t e r a 

c o n s i d e r a t i o n o f t h e l a w g o v e r n i n g e a s e m e n t s and a r e v i e w o f 

t h e e v i d e n c e and t e s t i m o n y p r e s e n t e d a t t r i a l , we a f f i r m t h e 

j u d g m e n t o f t h e t r i a l c o u r t . 

The B r a d s h a w s and t h e C r u m p l e r s f i r s t c o m p l a i n t h a t t h e 

t r i a l c o u r t e r r e d when i t d e t e r m i n e d t h a t E n t e r p r i s e R e a l t y 

and t h e c o u n t r y c l u b were n o t t h e d o m i n a n t - e s t a t e owners 

s e r v e d b y t h e e a s e m e n t . The way t h e B r a d s h a w s and t h e 

C r u m p l e r s v i e w t h e e v i d e n c e , t h e easement b e n e f i t e d t h e 

c o u n t r y c l u b b e c a u s e i t a l l o w e d a c c e s s t o t h e g o l f c o u r s e 

a c r o s s t h e s e r v i e n t e s t a t e , i . e . , t h e B r a d s h a w s ' p r o p e r t y . 
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E n t e r p r i s e R e a l t y and t h e c o u n t r y c l u b v i e w t h e e v i d e n c e q u i t e 

d i f f e r e n t l y . T h e y a r g u e t h a t t h e y r e c e i v e no b e n e f i t , o t h e r 

t h a n an i n c i d e n t a l o n e , f r o m t h e e a s e m e n t , w h i c h , t h e y s a y , 

t h e y n e v e r r e q u e s t e d o r b a r g a i n e d f o r a t any t i m e . We a g r e e 

w i t h t h e t r i a l c o u r t t h a t t h e d o m i n a n t - e s t a t e owners i n t h e 

p r e s e n t c a s e a r e c l e a r l y t h e owners o f l o t s i n t h e 

s u b d i v i s i o n . 

To e x p l a i n o u r c o n c l u s i o n , we w i l l f i r s t d i s c u s s t h e 

g e n e r a l l a w g o v e r n i n g a p p u r t e n a n t e a s e m e n t s . 2 An easement i s 

a p r o p e r t y r i g h t . Magna, I n c . v. C a t r a n i s , 512 So. 2d a t 913¬

14. 

"'"A p a r c e l o f l a n d b e n e f i t e d b y 
an easement i s d e s c r i b e d as t h e 
d o m i n a n t e s t a t e o r t h e d o m i n a n t 
t e n e m e n t . By d e f i n i t i o n , an  
easement a p p u r t e n a n t i s c r e a t e d  
f o r t h e a d v a n t a g e o f t h e owner o f 
t h e d o m i n a n t e s t a t e . When an 
easement i s i n g r o s s , 
e s t a t e e x i s t s . " 

no d o m i n a n t 

" ' B r u c e & E l y , The Law o f E a s e m e n t s and  
L i c e n s e s i n L a n d , P a r a . 2.02 ( 1 9 8 8 ) . The 

2The B r a d s h a w s , t h e C r u m p l e r s , a n d t h e L e w i s e s a l l a g r e e 
t h e easement i s an easement a p p u r t e n a n t , w h i c h a p p e a r s t o be 
t h e c a s e . I n any e v e n t , b e c a u s e t h e p a r t i e s do n o t a r g u e t h a t 
t h e easement i s an easement i n g r o s s , we w i l l a n a l y z e t h e c a s e 
u n d e r t h e l a w g o v e r n i n g a p p u r t e n a n t e a s e m e n t s . 

10 
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b e n e f i t t h e owner o f t h e d o m i n a n t t e n e m e n t . 
3 P o w e l l on R e a l P r o p e r t y , 34-21 (1992) 

"Gowen v. C o t e , 875 S.W.2d 637, 641 n. 4 (Mo. C t . 
App. 1994) ( e m p h a s i s a d d e d ) . " 

Weeks v. W o l f C r e e k I n d u s . , I n c . , 941 So. 2d 263, 269 ( A l a . 

2 0 0 6 ) . P u t a n o t h e r way, " ' [ a ] d o m i n a n t e s t a t e i s t h e one 

e n j o y i n g t h e easement, and t o w h i c h i t i s a t t a c h e d ; t h e 

s e r v i e n t e s t a t e i s t h e one upon w h i c h t h e easement i s 

i m p o s e d . ' " W a l k e r v. C l i f f o r d , 128 A l a . 67, 74, 29 So. 588, 

591 (1901) ( q u o t i n g Tiedeman on R e a l P r o p . § 4 9 7 ) . I t m a t t e r s 

n o t w h e t h e r t h e d o m i n a n t e s t a t e i s a s i n g l e p a r c e l o f l a n d o r 

w h e t h e r , as h e r e , i t i s a g r o u p o f s u b d i v i d e d p a r c e l s . Weeks, 

941 So. 2d a t 269-70. 

A l t h o u g h t h e c o u n t r y c l u b m i g h t b e n e f i t i n a t a n g e n t i a l 

o r i n c i d e n t a l way b y h a v i n g t h o s e o f i t s members who happen t o 

l i v e i n t h e s u b d i v i s i o n e n t i t l e d t o a c c e s s t h e g o l f c o u r s e by 

way o f t h e eas e m e n t , i t i s t h e owners o f t h e s u b d i v i d e d 

p a r c e l s i n t h e s u b d i v i s i o n t h a t d e r i v e t h e b e n e f i t o f b e i n g 

a b l e t o c r o s s a n e i g h b o r ' s p r o p e r t y t o a c c e s s t h e g o l f c o u r s e 

i n s t e a d o f h a v i n g t o t a k e a r o u t e a r o u n d t h e b o r d e r s o f t h e 

s u b d i v i s i o n . Thus, we c a n n o t a g r e e w i t h t h e B r a d s h a w s and t h e 

C r u m p l e r s t h a t t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t t h e 
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s u b d i v i s i o n was t h e d o m i n a n t e s t a t e t h e easement s e r v e s t o 

b e n e f i t . 3 

W i t h i n t h e i r argument t h a t t h e t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t t h e s u b d i v i s i o n was t h e d o m i n a n t e s t a t e , t h e 

B r a d s h a w s and t h e C r u m p l e r s a r g u e b r i e f l y t h a t t h e t r i a l c o u r t 

a l s o e r r e d i n c o n c l u d i n g t h a t t h e owners o f p a r c e l s i n t h e 

s u b d i v i s i o n h a d t h e r e s p o n s i b i l i t y t o m a i n t a i n t h e e a s e m e n t . 4 

The B r a d s h a w s and t h e C r u m p l e r s c o m p l a i n t h a t t h e l a w does n o t 

g r a n t t h e s u b d i v i s i o n owners t h e r i g h t t o i m p r o v e o r m a i n t a i n 

t h e e a s e m e n t ; however, t h e a u t h o r i t y i s t o t h e c o n t r a r y . 

A l t h o u g h a s e r v i e n t - e s t a t e owner "'has ... a l l t h e r i g h t s and 

b e n e f i t s o f o w n e r s h i p c o n s i s t e n t w i t h t h e easement [ a n d ] t h e 

r i g h t t o u s e t h e l a n d r e m a i n s i n him, w i t h o u t any e x p r e s s 

r e s e r v a t i o n t o t h a t e f f e c t , so f a r as s u c h r i g h t does n o t 

3 B e c a u s e we h a v e c o n c l u d e d t h a t t h e t r i a l c o u r t d i d n o t 
e r r i n d e t e r m i n i n g t h a t t h e s u b d i v i s i o n was t h e d o m i n a n t 
e s t a t e , we w i l l n o t d i s c u s s t h e argument a d v a n c e d by t h e 
B r a d s h a w s and t h e C r u m p l e r s i n t h e i r b r i e f t h a t t h e d o c t r i n e 
o f m e r g e r somehow e x t i n g u i s h e d t h e easement b e c a u s e E n t e r p r i s e 
R e a l t y and t h e c o u n t r y c l u b a d m i t t e d t h a t t h e y h a d no i n t e r e s t 
i n t h e easement. 

4 N o t a b l y , t h e B r a d s h a w s and t h e C r u m p l e r s , i n 
c o n t r a v e n t i o n o f R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., p r e s e n t no 
a u t h o r i t y f o r t h e i r s t a t e m e n t s t h a t t h e t r i a l c o u r t ' s 
c o n c l u s i o n i s n o t s u p p o r t e d b y t h e l a w g o v e r n i n g e a s e m e n t s . 
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c o n f l i c t w i t h t h e p u r p o s e and c h a r a c t e r o f t h e e a s ement,'" he 

has no d u t y t o m a i n t a i n t h e e a s e m e n t . Duke v. P i n e C r e s t  

Homes, I n c . , 358 So. 2d 148, 151 ( A l a . 1978) ( q u o t i n g 25 Am. 

J u r . 2d E a s e m e n t s and L i c e n s e s , § 89) ("'A s e r v i e n t owner 

o r d i n a r i l y has no d u t y t o do any p o s i t i v e a c t w i t h r e s p e c t t o 

t h e m a i n t e n a n c e o r r e p a i r o f an easement, b u t he i s r e q u i r e d 

t o r e f r a i n f r o m u n l a w f u l l y i n t e r f e r i n g w i t h o r o b s t r u c t i n g 

i t . ' " ) . However, t h e owner o f t h e d o m i n a n t e s t a t e -- o r t h e 

easement h o l d e r -- has t h e r i g h t t o p r e p a r e , m a i n t a i n , and 

r e p a i r t h e easement t o t h e e x t e n t n e c e s s a r y t o s e c u r e i t s u s e 

f o r i t s i n t e n d e d p u r p o s e . See E l l a r d v. G o o d a l l , 203 A l a . 

476, 478, 83 So. 568, 571 (1919) ( h o l d i n g t h a t t h e owner o f an 

easement f o r i n g r e s s and e g r e s s t o l a n d t o c u t t i m b e r was 

e n t i t l e d t o " e n t e r t h e l a n d , c o n s t r u c t and r e p a i r t h e way, 

b r e a k up and l e v e l t h e s o i l , f i l l up d e p r e s s i o n s , b l a s t r o c k s , 

remove i m p e d i m e n t s , and s u p p l y d e f i c i e n c i e s " i n o r d e r t o 

p e r f e c t and e n j o y t h e e a s e m e n t ) ; see a l s o A n n o t a t i o n , R i g h t o f  

Owner o f Easement o f Way t o Make Improvements o r R e p a i r s  

T h e r e o n , 112 A.L.R. 1303, 1303-04 (1938) ( " I t i s a g e n e r a l 

r u l e t h a t t h e owner o f an easement o f way may p r e p a r e , 

m a i n t a i n , i m p r o v e , o r r e p a i r t h e way i n a manner and t o an 

13 



2101074 

e x t e n t r e a s o n a b l y c a l c u l a t e d t o p r o m o t e t h e p u r p o s e s f o r w h i c h 

i t was c r e a t e d o r a c q u i r e d , c a u s i n g n e i t h e r an undue b u r d e n 

upon t h e s e r v i e n t e s t a t e , n o r an u n w a r r a n t e d i n t e r f e r e n c e w i t h 

t h e r i g h t s o f common owners o r t h e i n d e p e n d e n t r i g h t s o f 

o t h e r s . " ) . Thus, we a r e n o t c o n v i n c e d t h a t t h e t r i a l c o u r t 

e r r e d i n d e t e r m i n i n g t h a t t h e d u t y t o m a i n t a i n and r e p a i r t h e 

easement r e s t s w i t h t h e s u b d i v i s i o n o w n e r s . 

We t u r n now t o t h e argument f r o m t h e B r a d s h a w s and t h e 

C r u m p l e r s t h a t t h e easement i s due t o be t e r m i n a t e d o r 

e x t i n g u i s h e d on t h e g r o u n d t h a t i t has been o v e r b u r d e n e d . Our 

supreme c o u r t has e x p l a i n e d t h e l a w r e g a r d i n g a l l e g a t i o n s t h a t 

an easement has be e n o v e r b u r d e n e d . 

" F i r s t , ' t h e owner o f t h e s e r v i e n t e s t a t e 
[ o r d i n a r i l y ] has t h e b u r d e n o f p r o v i n g o v e r b u r d e n i n g 
b e c a u s e t h e s e r v i e n t owner has a s s e r t e d 
o v e r b u r d e n i n g as a c a u s e o f a c t i o n o r as a r e p l y t o 
a s p e c i a l d e f e n s e o f an easement when t h e p u r p o s e o f 
t h e easement i s n o t i n d i s p u t e . ' Zhang v. O m n i p o i n t  
C o m m u n i c a t i o n s E n t e r s . , I n c . , 272 Conn. 627, 640 n. 
8, 866 A.2d 588, 596 n. 8 ( 2 0 0 5 ) . See a l s o S h o o t i n g  
P o i n t , L.L.C. v. W e s c o a t , 265 Va. 256, 266, 576 
S.E.2d 497, 502 ( 2 0 0 3 ) ; and L o g a n v. B r o d r i c k , 29 
Wash. App. 796, 800, 631 P.2d 429, 432 ( 1 9 8 1 ) . 

" S e c o n d , as a g e n e r a l r u l e , an i n c r e a s e i n  
t r a f f i c o v e r an easement i n t h e p r o c e s s o f n o r m a l 
d e v e l o p m e n t o f t h e d o m i n a n t e s t a t e , i n a n d o f 
i t s e l f , does n o t o v e r b u r d e n a s e r v i e n t e s t a t e . 
G u t c h e o n v. B e c t o n , 585 A.2d 818, 822 (Me. 1 9 9 1 ) ; 
Downing House R e a l t y v. Hampe, 127 N.H. 92, 497 A.2d 
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862 ( 1 9 8 5 ) ; S h o o t i n g P o i n t , L.L.C., 265 Va. a t 267, 
576 S.E.2d a t 503; [ J o n W.] B r u c e & [James W.] E l y 
[ J r . , The Law o f E a sments and L i c e n s e s i n L a n d ] , 5 
8 . 0 3 [ 1 ] ; an d R e s t a t e m e n t ( T h i r d ) o f P r o p e r t y § 4.10 
[ 

[ ( 1 9 9 5 ) ] , comment f ( 2 0 0 0 ) . O r d i n a r i l y , t o s u p p o r t a f i n d i n g 
o f o v e r b u r d e n i n g , i t must be shown t h a t t h e u s e has c h a n g e d i n 
k i n d , r a t h e r t h a n e x t e n t . S h o o t i n g P o i n t , L.L.C., 265 Va. a t 
267, 576 S.E.2d a t 503 (an i n c r e a s e i n t r a f f i c o v e r t h e 
s e r v i e n t e s t a t e ' d e m o n s t r a t e s o n l y an i n c r e a s e i n d e g r e e o f 
b u r d e n , n o t an i m p o s i t i o n o f an a d d i t i o n a l b u r d e n , on t h e 
s e r v i e n t e s t a t e ' ) . See a l s o B l a l o c k v. C o n z e l m a n , 751 So. 2d 
2 ( A l a . 1 9 9 9 ) . 

o r 
" R e l e v a n t f a c t o r s i n c l u d e e v i d e n c e o f an a b r u p t 

' a b n o r m a l ' change i n t h e d e v e l o p m e n t o f t h e 
d o m i n a n t e s t a t e and r e s u l t i n g u s e o f t h e easement. 
G l e n n v. P o o l e , 12 Mass. App. 292, 295, 423 N.E.2d 
1030, 1033 (1981) ('In t h e l a w o f e a s e m e n t s , a 
m u t a t i o n i s n o t w i t h i n t h e s c o p e o f n o r m a l 
d e v e l o p m e n t . ' ) . A r e l e v a n t s h o w i n g m i g h t a l s o be 
made o f b u r d e n s s u c h as '(1) d e c r e a s e d p r o p e r t y 
v a l u e ; (2) i n c r e a s e d n o i s e and t r a f f i c o r 
i n t e r f e r e n c e w i t h t h e s e r v i e n t owner's p e a c e and 
e n j o y m e n t o f t h e l a n d ; and (3) p h y s i c a l damage t o 
t h e s e r v i e n t e s t a t e . ' B u r k h a r t v. J a c o b , 976 P.2d 
1046 ( O k l a . 1 9 9 9 ) . See a l s o S m i t h v. F u l k r o a d , 305 
Pa. S u p e r . 459, 463, 451 A.2d 738, 740 (1982) (a 
s i g n i f i c a n t i n c r e a s e i n ' d u s t , d i r t and n o i s e ' was 
a m a t e r i a l f a c t o r i n d e t e r m i n i n g t h a t t h e r e h a d been 
'a m a r k e d t r a n s f o r m a t i o n i n t h e f o r m e r p e a c e f u l 
e n j o y m e n t ' o f t h e p r o p e r t y ) . M o r e o v e r , t h e u s e o f 
t h e easement by owners o f p r o p e r t y o t h e r t h a n a 
s u b d i v i s i o n o f t h e d o m i n a n t t e n e m e n t -- e v e n 
p r o p e r t y a c q u i r e d b y t h e d o m i n a n t - t e n e m e n t owner 
a f t e r c r e a t i o n o f t h e s e r v i t u d e -- o v e r b u r d e n s t h e 
s e r v i e n t e s t a t e as a m a t t e r o f l a w . I l G i a r d i n o , LLC  
v. B e l l e Haven L a n d Co., 254 Conn. 502, 516, 757 
A.2d 1103, 1113 ( 2 0 0 0 ) ; B r u c e & E l y , 5 8 . 0 3 [ 2 ] ; see 
a l s o Watson v. L a z y S i x C o r p . , 608 So. 2d 389 ( A l a . 
1 9 9 2 ) ; Loveman v. L a y , 271 A l a . 385, 124 So. 2d 93 
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( 1 9 6 0 ) ; a nd M c L a u g h l i n v. S e l e c t m e n o f A m h e r s t , 422 
Mass. 359, 664 N.E.2d 786 ( 1 9 9 6 ) . 

" T h i r d , u n l e s s e x p r e s s l y r e s t r i c t e d , t h e u s e o f 
an easement a p p u r t e n a n t i s n o t l i m i t e d t o t h e owners 
o f t h e d o m i n a n t e s t a t e , b u t a l s o i n u r e s t o t h e 
b e n e f i t o f t h e i r t e n a n t s , ' s e r v a n t s , a g e n t s , o r 
e m p l o y e e s i n c o n d u c t i n g [ t h e i r ] b u s i n e s s , ' 28A 
C.J.S. E a s e m e n t s § 164 ( 1 9 9 6 ) , as w e l l as s o c i a l a nd 
b u s i n e s s i n v i t e e s , Gowen v. C o t e , 875 S.W.2d 637, 
641 (Mo. C t . App. 1 9 9 4 ) ; and P i c a r d i v. Zimmiond, 
693 N.W.2d 656, 664 (S.D. 2 0 0 5 ) , w h i c h i n c l u d e s u se 
by u t i l i t y w o r k e r s and ' u t i l i t y company s e r v i c e 
v e h i c l e s . ' " 

Weeks, 941 So. 2d a t 271-72. 

The B r a d s h a w s and t h e C r u m p l e r s a r g u e t h a t t h e y p r e s e n t e d 

u n c o n t r o v e r t e d e v i d e n c e d e m o n s t r a t i n g t h a t t h e easement was 

o v e r b u r d e n e d . They p o i n t t o t h e e v i d e n c e t h e y p r o v i d e d 

i n d i c a t i n g t h a t t h e easement was b e i n g u s e d by p e r s o n s who d i d 

n o t l i v e i n t h e s u b d i v i s i o n ( i . e . , t r e s p a s s e r s ) , t h a t 

v a n d a l i s m h a d r e s u l t e d f r o m t h e u s e o f t h e ease m e n t , t h a t 

t h e i r p r o p e r t y h a d s u s t a i n e d damage f r o m u s e o f t h e easement, 

t h a t t h e easement h a d e r o d e d t h e l a n d , t h a t d i r t , t r a s h , a nd 

o t h e r d e b r i s was t h r o w n upon t h e i r l a n d by t h o s e u s i n g t h e 

easement, and t h a t t h e u s e o f t h e easement a t a l l h o u r s 

c r e a t e d n o i s e a nd d i s r u p t e d t h e i r p e a c e f u l e n j o y m e n t o f t h e i r 

r e s p e c t i v e p r o p e r t i e s . As e x p l a i n e d i n Weeks, t h o s e f a c t s 
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b e a r on t h e d e t e r m i n a t i o n w h e t h e r t h e u s e o f an easement i s 

o v e r b u r d e n i n g t h e s e r v i e n t e s t a t e . 

However, t h o s e f a c t s -- w h i l e burdensome a n n o y a n c e s -¬

c a n n o t be c o n s i d e r e d i n a vacuum. An easement i s , by v i r t u e 

o f i t s e x i s t e n c e a nd u s e , a b u r d e n t o t h e s e r v i e n t e s t a t e . 

"'"By d e f i n i t i o n , an easement a p p u r t e n a n t i s c r e a t e d f o r t h e 

a d v a n t a g e o f t h e owner o f t h e d o m i n a n t e s t a t e . " ' " Weeks, 941 

So. 2d a t 269 ( q u o t i n g Gowen v. C o t e , 875 S.W.2d 637, 641 n. 

4 (Mo. C t . App. 1 9 9 4 ) , q u o t i n g i n t u r n B r u c e & E l y , The Law o f  

Eas e m e n t s and L i c e n s e s i n L a n d , P a r a . 2.02 ( 1 9 8 8 ) ) ( e m p h a s i s 

o m i t t e d ) . "'The p u r p o s e o f a p p u r t e n a n t e a s e m e n t s i s t o 

b e n e f i t t h e owner o f t h e d o m i n a n t t e n e m e n t . ' " I d . ( q u o t i n g 

Gowen, 875 S.W.2d a t 641 n. 4 ) . However, a l t h o u g h t h e 

easement e x i s t s t o b e n e f i t t h e d o m i n a n t e s t a t e , " t h e [ e s t a t e 

owners] have c o n c u r r e n t r i g h t s t o t h e u s e o f t h e easement, and 

n e i t h e r [ e s t a t e owner] can p r e v e n t t h e o t h e r f r o m u s i n g t h e 

easement i n a manner c o n s i s t e n t w i t h t h e p u r p o s e s f o r w h i c h 

t h e easement was c r e a t e d . Thus, t h e e x i s t e n c e o f t h e easement 

c r e a t e s m u t u a l r i g h t s a nd o b l i g a t i o n s . " B l a l o c k v. C o n z e l m a n , 

751 So. 2d 2, 6 ( A l a . 1 9 9 9 ) . 

" ' [ T ] h e l a n d o w n e r may n o t , w i t h o u t t h e c o n s e n t 
o f t h e easement h o l d e r , u n r e a s o n a b l y i n t e r f e r e w i t h 
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t h e l a t t e r ' s r i g h t s o r change t h e c h a r a c t e r o f t h e 
easement so as t o make t h e u s e t h e r e o f s i g n i f i c a n t l y 
more d i f f i c u l t o r burdensome.' B o s s v. R o c k l a n d  
E l e c . Co., 95 N . J . 33, 38, 468 A.2d 1055, 1058 
( 1 9 8 3 ) . C o n v e r s e l y , t h e easement h o l d e r '"can n o t 
change i t s c h a r a c t e r , o r m a t e r i a l l y i n c r e a s e t h e 
b u r d e n upon t h e s e r v i e n t e s t a t e . " ' W h i t e v. W a l s h , 
105 C a l . App. 2d 828, 832, 234 P.2d 276, 278 (1951) 
( e m p h a s i s added) ( q u o t i n g B u r r i s v. P e o p l e ' s D i t c h  
Co. , 104 C a l . 248, 252, 37 P. 922, 923 ( 1 8 9 4 ) ) . 
I n d e e d , ' i t i s e l e m e n t a r y l a w r e s p e c t i n g e a s e m e n t s 
t h a t n e i t h e r t h e d o m i n a n t owner n o r t h e s e r v i e n t 
owner i s p e r m i t t e d t o m a t e r i a l l y a l t e r t h e c h a r a c t e r 
o f t h e s e r v i t u d e . ' G e r b e r v. A p p e l , 164 S.W.2d 225, 
228 (Mo. C t . App. 1942) ( e m p h a s i s a d d e d ) , q u a s h e d i n  
p a r t on o t h e r g r o u n d s , S t a t e ex r e l . A p p e l v.  
Hughes, 351 Mo. 488, 173 S.W.2d 45 ( 1 9 4 3 ) . " 

I d . 

I n t h o s e A l a b a m a c a s e s a c t u a l l y c o n s i d e r i n g w h e t h e r an 

easement has been o v e r b u r d e n e d , t h e i s s u e has been w h e t h e r t h e 

d o m i n a n t - e s t a t e owner s h o u l d be e n j o i n e d f r o m u s i n g t h e 

easement i n an o v e r b u r d e n i n g manner. Weeks, 941 So. 2d a t 

271-74 ( w h e r e i n t h e s e r v i e n t - e s t a t e owner a p p e a l e d , s e e k i n g 

f u r t h e r l i m i t a t i o n s on t h e u s e o f t h e easement b e c a u s e o f 

a l l e g e d o v e r b u r d e n i n g ) ; s ee a l s o P e r d i d o P l a c e Condo. Owners  

A s s ' n , I n c . v. B e l l a L una Condo. Owners A s s ' n , I n c . , 43 So. 3d 

1201 ( A l a . 2009) ( w h e r e i n t h e s e r v i e n t - e s t a t e owner a p p e a l e d 

t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e use o f t h e easement 

w o u l d n o t o v e r b u r d e n t h e s e r v i e n t e s t a t e and i t s d e c i s i o n n o t 
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t o " v o i d " t h e e a s e m e n t ) . No Alabama c a s e has a d d r e s s e d what 

t h e t r i a l c o u r t was c a l l e d on t o d e t e r m i n e i n t h i s c a s e -¬

w h e t h e r t h e a l l e g e d o v e r b u r d e n i n g o f an easement b y t h e 

d o m i n a n t - e s t a t e owners s h o u l d r e s u l t i n t h e t e r m i n a t i o n o r 

e x t i n g u i s h m e n t o f t h e e a s e m e n t . O t h e r j u r i s d i c t i o n s have 

c o n s i d e r e d t h e i s s u e a n d , g e n e r a l l y , have d e c i d e d a g a i n s t t h e 

e x t i n g u i s h m e n t o r t e r m i n a t i o n o f an easement i n a l l b u t t h e 

most e g r e g i o u s c a s e s i n v o l v i n g o v e r b u r d e n i n g o r m i s u s e o f an 

easement. See, g e n e r a l l y , James L. B u c h w a l t e r , A n n o t a t i o n , 

What C o n s t i t u t e s , and Remedies f o r , M i s u s e o f Easement, 111 

A.L.R. 5 t h 313 ( 2 0 0 3 ) . 

" M i s u s e o f an easement r i g h t i s n o t s u f f i c i e n t 
t o c o n s t i t u t e a f o r f e i t u r e , w a i v e r , o r abandonment 
o f s u c h r i g h t . The r i g h t t o an easement i s n o t l o s t 
by u s i n g i t i n an u n a u t h o r i z e d manner o r t o an 
u n a u t h o r i z e d e x t e n t , u n l e s s i t i s i m p o s s i b l e t o 
s e v e r t h e i n c r e a s e d b u r d e n so as t o p r e s e r v e t o t h e 
owner o f t h e d o m i n a n t tenement t h a t t o w h i c h he i s 
e n t i t l e d , and impose on t h e s e r v i e n t t enement o n l y 
t h a t b u r d e n w h i c h was o r i g i n a l l y i m p o s e d upon i t . " 

Penn B o w l i n g R e c r e a t i o n C t r . v. Hot Shoppes, I n c . , 17 9 F.2d 

64, 66 (D.C. C i r . 1 9 5 0 ) ; see a l s o F r e n n i n g v. Dow, 544 A.2d 

145, 146 ( R . I . 1988) ( " G e n e r a l l y c o u r t s have n o t f a v o r e d 

e x t i n g u i s h i n g an easement u n l e s s i n j u n c t i v e r e l i e f w o u l d be 

i n e f f e c t i v e t o r e l i e v e t h e s e r v i e n t [ e s t a t e ] . " ) . 
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"'Use o f an easement f o r an u n a u t h o r i z e d p u r p o s e , o r 
t h e e x c e s s i v e use o r m i s u s e o f i t , i s n o t s u f f i c i e n t 
t o c a u s e a f o r f e i t u r e o f t h e easement, u n l e s s t h e 
m i s u s e o f t h e easement i s w i l l f u l and s u b s t a n t i a l 
and n o t m e r e l y m i n o r o r t e c h n i c a l . ' 25 Am. J u r . 2d 
E a sements & L i c e n s e s § 99 ( 2 0 0 7 ) . I n s t e a d , o t h e r 
r e m e d i e s may be u s e d where m i s u s e o f an easement has 
o c c u r r e d . " 

S l u y t e r v. H a l e F i r e w o r k s P ' s h i p , 370 511 , 51 6, 2 62 S.W.3d 

154, 158 ( A r k . 2 0 0 7 ) . 

I n a d d i t i o n , t h e p r i n c i p l e t h a t " c o u r t s o f e q u i t y a b h o r 

f o r f e i t u r e s , " w h i c h Alabama has l o n g r e c o g n i z e d , see McDonough  

v. S a u n d e r s , 201 A l a . 321, 325, 78 So. 160, 165 (1917 ) 

( " C o u r t s o f e q u i t y a b h o r f o r f e i t u r e s , and w i l l n e v e r e n f o r c e 

them u n l e s s n e c e s s a r y t o e n f o r c e t h e l a w and t o do j u s t i c e 

b e t w een t h e p a r t i e s . " ) , s u p p o r t s t h e i d e a t h a t t h e p r o p e r t y 

r i g h t t h e d o m i n a n t - e s t a t e owner has i n t h e easement s h o u l d n o t 

be e x t i n g u i s h e d l i g h t l y . See F r e n n i n g , 544 A.2d a t 146; 

P a r o l i s i v. B e a c h T e r r a c e Improvement A s s ' n , I n c . , 463 A.2d 

197, 199 ( R . I . 1983) ( n o t i n g t h e p r i n c i p l e and a f f i r m i n g t h e 

t r i a l c o u r t ' s d e c i s i o n n o t t o e x t i n g u i s h an easement p u r s u a n t 

t o t h e t e r m s o f t h e g r a n t f o r m i s u s e and i n s t e a d o r d e r i n g t h a t 

t h e easement h o l d e r a d h e r e t o t h e r e s t r i c t i o n s i n t h e g r a n t 

and i n s t a l l a l o c k on a g a t e a c r o s s t h e easement t o p r e v e n t 

u n a u t h o r i z e d use o f t h e e a s e m e n t ) . L i k e w i s e , t h e f a c t t h a t i t 
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a p p e a r s t h a t most o f t h e m i s u s e o f t h e easement has been 

p e r p e t r a t e d by t r e s p a s s e r s and v a n d a l s m i l i t a t e s i n f a v o r o f 

a d e c i s i o n n o t t o f o r f e i t t h e d o m i n a n t - e s t a t e owners' p r o p e r t y 

r i g h t s i n t h e e a s e m e n t . See C l e v e l a n d v. C l i f f o r d , (No. 

02CA008071, M a r c h 13, 2 0 0 3 ) ( O h i o C t . App. 2 0 0 3 ) ( n o t r e p o r t e d 

i n N.E.2d) ( a f f i r m i n g t h e t r i a l c o u r t ' s d e c i s i o n n o t t o 

e x t i n g u i s h an easement f o r m i s u s e where i t was a p p a r e n t t h a t 

t h e d o m i n a n t - e s t a t e owner, t h e owner o f a r e s t a u r a n t , h a d n o t 

v i o l a t e d t h e easement and had, i n f a c t , d i s c o u r a g e d r e s t a u r a n t 

p a t r o n s f r o m v i o l a t i n g t h e easement, t o no a v a i l ) . B o t h t h e 

P a r o l i s i a nd t h e C l e v e l a n d c a s e s a r e i n s t r u c t i v e . C l e v e l a n d 

i n d i c a t e s t h a t a t r i a l c o u r t s h o u l d c o n s i d e r w h e t h e r t h e 

d o m i n a n t - e s t a t e owner has c o m m i t t e d t h e a c t s a m o u n t i n g t o 

m i s u s e o r has a t t e m p t e d t o p r e v e n t them when d e t e r m i n i n g 

w h e t h e r t h e easement s h o u l d be e x t i n g u i s h e d and P a r o l i s i 

s u p p o r t s t h e c o n c l u s i o n t h a t t h e t r i a l c o u r t f a c i n g q u e s t i o n s 

r e g a r d i n g o v e r b u r d e n i n g o r m i s u s e s h o u l d b a l a n c e t h e e q u i t i e s 

o f t h e p a r t i e s t o p r e s e r v e t h e i r r e s p e c t i v e p r o p e r t y r i g h t s . 

P a r o l i s i , 463 A.2d a t 199; C l e v e l a n d , s u p r a . 

The d o m i n a n t - e s t a t e owner i n C l e v e l a n d was t h e owner o f 

a r e s t a u r a n t t h a t h a d be e n g r a n t e d a " d r i v e e a sement" b y t h e 
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s e r v i e n t - e s t a t e owner. The p a t r o n s o f t h e r e s t a u r a n t o f t e n 

p a r k e d i n t h e a r e a o f t h e d r i v e easement d e s p i t e t h e f a c t t h a t 

t h e owner o f t h e r e s t a u r a n t h a d i n f o r m e d r e s t a u r a n t p a t r o n s 

n o t t o p a r k i n t h a t a r e a . B e c a u s e t h e r e s t a u r a n t owner h a d 

n o t h i m s e l f p a r k e d i n t h e d r i v e easement, t h e c o u r t n o t e d t h a t 

he h a d n o t i n t e n t i o n a l l y v i o l a t e d t h e easement. However, t h e 

c o u r t p o i n t e d o u t t h a t o t h e r s t e p s c o u l d be t a k e n t o p r e v e n t 

m i s u s e o f t h e easement, i n c l u d i n g p o s t i n g "No P a r k i n g " s i g n s 

o r p a i n t i n g s i m i l a r m a r k i n g s on t h e g r o u n d o r c l e a r l y m a r k i n g 

p a r k i n g s p a c e s a r o u n d t h e r e s t a u r a n t . 

I n P a r o l i s i , t h e d o m i n a n t - e s t a t e owner was t h e B e a c h 

T e r r a c e Improvement A s s o c i a t i o n , w h i c h h a d a b e a c h - a c c e s s 

easement a c r o s s P a r o l i s i ' s p r o p e r t y . P a r o l i s i , 463 A.2d a t 

197. The d e e d c o n v e y i n g t h e easement c o n t a i n e d a r e s t r i c t i o n 

r e q u i r i n g t h a t t h e easement be u s e d f o r i n g r e s s and e g r e s s b y 

t h e A s s o c i a t i o n ' s members o n l y ; t h e d e e d f u r t h e r p r o v i d e d t h a t 

i f t h e r e s t r i c t i o n was v i o l a t e d , t h e A s s o c i a t i o n w o u l d d e e d 

t h e easement b a c k t o s e r v i e n t - e s t a t e owner. I d . a t 198. 

P a r o l i s i o b j e c t e d t o t h e u s e o f t h e b e a c h a c c e s s b y : 

nonmembers o f t h e A s s o c i a t i o n l i k e c h i l d r e n a t t e n d i n g a swim 

c l a s s p u t on b y t h e town's r e c r e a t i o n d e p a r t m e n t , g u e s t s o f 
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t h e A s s o c i a t i o n ' s members, s h e l l f i s h e r m e n , " b o i s t e r o u s 

y o u n g s t e r s who made t h e m s e l v e s h e a r d a t 11 p.m.," and an 

u n i d e n t i f i e d l o c a l p o l i c e o f f i c e r a nd h i s c h i l d o r c h i l d r e n . 

I d . The A s s o c i a t i o n h ad, b e f o r e t h i s a c t i o n , e r e c t e d a g a t e 

a c r o s s t h e e a s e m e n t , p o s t e d a s i g n i n d i c a t i n g t h a t t h e 

easement was o n l y f o r t h e u s e o f A s s o c i a t i o n members, a n d 

e n a c t e d a r u l e t h a t t h e easement c o u l d n o t be u s e d b e t w e e n t h e 

h o u r s o f 10 p.m. a n d 6 a.m. I d . a t 199. The t r i a l c o u r t 

d e c l i n e d t o r e q u i r e t h a t t h e A s s o c i a t i o n d e e d t h e easement 

b a c k t o P a r o l i s i a nd i n s t e a d o r d e r e d t h e A s s o c i a t i o n t o a b i d e 

by t h e r e s t r i c t i o n s i n t h e d e e d and t o i n s t a l l a l o c k on t h e 

g a t e and i s s u e k e y s o n l y t o A s s o c i a t i o n members t o u s e when 

a c c e s s i n g t h e easement. I d . The a p p e l l a t e c o u r t a f f i r m e d t h e 

t r i a l c o u r t ' s j u d g m e n t , n o t i n g t h a t b y i t s i n j u n c t i o n i t h a d 

" f a s h i o n e d ... a model o f t h e p r o p e r b a l a n c i n g o f t h e 

e q u i t i e s . " I d . 

T u r n i n g b a c k t o t h e p r e s e n t c a s e , e v e n a s s u m i n g , w i t h o u t 

d e c i d i n g , t h a t t h e u s e o f t h e easement a t a l l h o u r s , t h e u s e 

o f t h e easement b y v e h i c l e s o t h e r t h a n g o l f c a r t s , t h e t r a s h , 

n o i s e , and a s s o c i a t e d i n t e r f e r e n c e w i t h t h e u s e and e n j o y m e n t 

o f t h e s e r v i e n t e s t a t e , and t h e u s e by t r e s p a s s e r s and v a n d a l s 
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o v e r b u r d e n t h e s e r v i e n t e s t a t e , we a r e n o t c o n v i n c e d t h a t t h e 

t r i a l c o u r t e r r e d i n r e f u s i n g t o t e r m i n a t e o r e x t i n g u i s h t h e 

e a s e m e n t . The e v i d e n c e d i d n o t c l e a r l y e s t a b l i s h t h a t t h e 

m i s u s e o f t h e easement was c o m m i t t e d b y s u b d i v i s i o n owners 

u s i n g t h e easement f o r i t s i n t e n d e d p u r p o s e . The B r a d s h a w s 

and t h e C r u m p l e r s h a d t a k e n no s t e p s t o a m e l i o r a t e t h e i s s u e s 

t h a t g ave r i s e t o t h i s l i t i g a t i o n , l i k e i n s t a l l i n g f e n c i n g o r 

o t h e r b a r r i e r s t o p r e v e n t a c c e s s t o t h e i r p r o p e r t i e s by 

u n a u t h o r i z e d u s e r s o r t o c l e a r l y d e m a r c a t e t h e b o u n d a r i e s o f 

t h e easement o r r e q u e s t i n g t h a t t h e s u b d i v i s i o n p o s t s i g n s 

l i m i t i n g a c c e s s t o t h e easement t o g o l f c a r t s o r s u b d i v i s i o n 

owners o r t h a t t h e s u b d i v i s i o n l i m i t t h e t i m e s t h e easement 

may be u s e d . I n a d d i t i o n , t h e B r a d s h a w s and t h e C r u m p l e r s 

a c t i v e l y p r e v e n t e d t h e i m p r o v e m e n t o f t h e easement t o p r e v e n t 

f u r t h e r e r o s i o n . The t r i a l c o u r t p r o p e r l y d e t e r m i n e d t h a t 

" t h e [ s u b d i v i s i o n ] owners s h a l l n o t be d e n i e d t h e b e n e f i t and 

u s e o f t h e easement b e c a u s e o f i l l e g a l u s e o f t h e easement b y 

t r e s p a s s e r s , v a n d a l s o r t r o u b l e m a k e r s . " T h e r e f o r e , we a f f i r m 

i t s d e c i s i o n t o deny t h e r e q u e s t e d e x t i n g u i s h m e n t o f t h e 

easement. 

AFFIRMED. 
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