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THOMPSON, P r e s i d i n g J u d g e . 

D.M.J. ("the mother") a p p e a l s f r o m a c u s t o d y - m o d i f i c a t i o n 

j udgment o f t h e D e K a l b C i r c u i t C o u r t t h a t awarded D.N.J. ("the 
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f a t h e r " ) s o l e p h y s i c a l c u s t o d y o f t h e p a r t i e s ' c h i l d ("the 

c h i l d " ) and o r d e r e d t h e mot h e r t o make m o n t h l y c h i l d - s u p p o r t 

payments t o t h e f a t h e r i n t h e amount o f $156.40. 

The p a r t i e s d i v o r c e d on November 2, 2006. One c h i l d was 

b o r n o f t h e i r m a r r i a g e . The c h i l d was i n t h e t h i r d g r a d e a t 

t h e t i m e o f t h e t r i a l i n t h i s a c t i o n . By an agreement t h a t 

was i n c o r p o r a t e d i n t o t h e d i v o r c e judgment ("the 2006 c h i l d -

c u s t o d y a g r e e m e n t " ) , t h e mot h e r and t h e f a t h e r e x e r c i s e d j o i n t 

c u s t o d y o f t h e c h i l d , w i t h t h e f a t h e r m a k i n g m o n t h l y c h i l d -

s u p p o r t payments t o t h e mother i n t h e amount o f $ 2 6 9 . 0 0 . 1 

F o l l o w i n g t h e e n t r y o f t h e November 2, 2006, j u d g m e n t , t h e 

p a r t i e s a m i c a b l y a l t e r n a t e d p h y s i c a l c u s t o d y o f t h e c h i l d 

e v e r y t h r e e d a y s o r e v e r y s e v e n d a y s , and t h e f a t h e r made 

e v e r y c h i l d - s u p p o r t payment t h a t was due. 

I t a p p e a r s t h a t on June 28, 2007, t h e t r i a l c o u r t e n t e r e d 

a judgment m o d i f y i n g t h e d i v o r c e judgment ("the 20 0 7 

m o d i f i c a t i o n j udgment") t o p r o v i d e t h a t t h e mot h e r and t h e 

f a t h e r were e a c h t o s u b m i t t o a d r u g t e s t upon t h e r e q u e s t o f 

t h e o t h e r p a r t y . The p l e a d i n g s , o r d e r s , and o t h e r documents 

1The p a r t i e s ' judgment of d i v o r c e i s not c o n t a i n e d i n the 
r e c o r d on a p p e a l , but the p a r t i e s agree r e g a r d i n g the 
substance of the judgment. 
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r e l a t i v e t o t h a t p r o c e e d i n g a r e n o t i n c l u d e d i n t h e r e c o r d o f 

t h e p r e s e n t a p p e a l . 

On June 29, 2010, t h e S t a t e o f A l a b a m a , on b e h a l f o f t h e 

m o t h e r , f i l e d an a c t i o n a g a i n s t t h e f a t h e r i n w h i c h i t s o u g h t 

an i n c r e a s e i n t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n on t h e 

b a s i s t h a t h i s income had i n c r e a s e d . The f a t h e r f i l e d an 

answer and a c o u n t e r c l a i m i n w h i c h he a l l e g e d t h e r e had been 

a m a t e r i a l change i n c i r c u m s t a n c e s s u c h t h a t he s h o u l d be 

a w a r d e d s o l e c u s t o d y o f t h e c h i l d . He a l s o a s k e d t h e t r i a l 

c o u r t t o e n t e r an o r d e r r e q u i r i n g t h e mo t h e r t o pay c h i l d 

s u p p o r t t o him and t o e n t e r an o r d e r p r o h i b i t i n g t h e mo t h e r 

f r o m h a v i n g " o v e r n i g h t v i s i t o r s o f t h e o p p o s i t e s e x t o whom 

she i s n o t r e l a t e d o r m a r r i e d i n t h e p r e s e n c e o f [ t h e c h i l d ] . " 

The t r i a l c o u r t h e l d a b e n c h t r i a l on A p r i l 19, 2011, a t 

w h i c h i t r e c e i v e d o r e t e n u s e v i d e n c e . The mother t e s t i f i e d 

t h a t she i s a h a i r d r e s s e r . A l t h o u g h t h e t e s t i m o n y i s n o t 

e n t i r e l y c l e a r , i t a p p e a r s f r o m t h e m o t h e r ' s t e s t i m o n y t h a t , 

when t h e 2007 m o d i f i c a t i o n judgment was e n t e r e d , she was 

l i v i n g i n an a p a r t m e n t i n R a i n s v i l l e . A f t e r t h e e n t r y o f t h a t 

j u d g m e n t , she moved o u t o f t h a t a p a r t m e n t and moved i n w i t h a 

f r i e n d and t h e f r i e n d ' s m i n o r son i n D u t t o n . She t h e n moved 
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w i t h t h a t f r i e n d and t h e f r i e n d ' s m i n o r son t o a house i n 

S c o t t s b o r o . A t some p o i n t , she became r o m a n t i c a l l y i n v o l v e d 

w i t h h e r f r i e n d ' s m i n o r son and began l i v i n g w i t h t h e m i n o r 

son i n a house i n F y f f e t h a t t h e m i n o r son was u s i n g w h i l e he 

t o o k c a r e o f c h i c k e n s . L a t e r , t h e mo t h e r moved i n t o an 

a p a r t m e n t w i t h t h e f r i e n d ' s m i n o r son and, when t h e m i n o r son 

was 17 y e a r s o l d , she and t h e f r i e n d ' s m i n o r son m a r r i e d . 

T h a t m a r r i a g e a p p e a r s t o have l a s t e d a p p r o x i m a t e l y t h r e e 

months. 

I n J a n u a r y 2009, a p p a r e n t l y a f t e r she was d i v o r c e d f r o m 

h e r f r i e n d ' s m i n o r s o n , t h e mo t h e r moved i n t o a r e n t a l house 

where she r e m a i n e d u n t i l November 2010. D u r i n g t h a t 

a p p r o x i m a t e l y 23-month p e r i o d , she had one l i v e - i n b o y f r i e n d 

f o r a p p r o x i m a t e l y f o u r months and a s e c o n d l i v e - i n b o y f r i e n d 

f o r more t h a n a y e a r . I n November 2010, t h e mother moved i n 

w i t h h e r f a t h e r w h i l e a house she i n t e n d e d t o r e n t f r o m h im 

was r e n o v a t e d . I n J a n u a r y 2011, she moved i n t o h e r f a t h e r ' s 

r e n t a l h o u s e , where she was l i v i n g a t t h e t i m e o f t h e t r i a l i n 

A p r i l 2011. A t t h e t i m e o f t h e t r i a l , she had a d i f f e r e n t 

b o y f r i e n d w i t h whom she had been i n a r e l a t i o n s h i p f o r f o u r 

months. The mother a d m i t t e d t h a t h e r c o n s t a n t moves were n o t 
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good f o r t h e c h i l d , a l t h o u g h she a l s o t e s t i f i e d t h a t she d i d 

n o t t h i n k t h a t t h e moves had had an e f f e c t on t h e c h i l d . 

The f a t h e r t e s t i f i e d t h a t he w o r k e d f o r a t e l e p h o n e 

company and t h a t he had w o r k e d f o r t h a t company f o r t h e l a s t 

16 o r 17 y e a r s . The f a t h e r ' s t e s t i m o n y r e f l e c t s t h a t he 

m a r r i e d h i s p r e s e n t w i f e , who i s a c o l l e g e p r o f e s s o r , on June 

8, 2007. H i s t e s t i m o n y i n d i c a t e d t h a t , s i n c e t h e 2007 

m o d i f i c a t i o n , he and h i s w i f e had moved one t i m e - - f r o m t h e 

m o b i l e home i n w h i c h he and h i s w i f e had l i v e d w h i l e t h e y were 

b u i l d i n g a house t o t h e house t h a t t h e y b u i l t . 

When i t was p o i n t e d o u t t o t h e f a t h e r t h a t he d i d n o t 

r a i s e w i t h t h e c o u r t h i s c o n c e r n s r e l a t i v e t o t h e m other u n t i l 

he f i l e d h i s c o u n t e r c l a i m i n t h e p r e s e n t a c t i o n , t h e f a t h e r 

r e s p o n d e d t h a t he d i d n o t have money t o come b a c k t o c o u r t 

e v e r y t i m e t h e m other c h a n g e d b o y f r i e n d s . He i n d i c a t e d t h a t 

he knew t h e m o t h e r w o u l d f i l e s o m e t h i n g w i t h t h e c o u r t a t some 

p o i n t t o i n c r e a s e h i s c h i l d - s u p p o r t o b l i g a t i o n and t h a t he had 

w a i t e d u n t i l she d i d so t o s e e k c u s t o d y o f t h e c h i l d . 

The c h i l d t e s t i f i e d t h a t he l i k e d t h e p r e s e n t c u s t o d y 

a r r a n g e m e n t and t h a t he w o u l d n o t want t o change i t . 

5 



2101079 

On A p r i l 21, 2011, t h e t r i a l c o u r t e n t e r e d a judgment i n 

w h i c h i t f o u n d t h a t t h e r e had been a m a t e r i a l change o f 

c i r c u m s t a n c e s and t h a t i t was i n t h e c h i l d ' s b e s t i n t e r e s t 

t h a t s o l e p h y s i c a l c u s t o d y o f t h e c h i l d be awarded t o t h e 

f a t h e r . I t a w a r d e d j o i n t l e g a l c u s t o d y o f t h e c h i l d t o t h e 

p a r t i e s , s o l e p h y s i c a l c u s t o d y o f t h e c h i l d t o t h e f a t h e r , and 

v i s i t a t i o n t o t h e m o t h e r . The f a t h e r r e m a i n e d r e s p o n s i b l e f o r 

t h e c h i l d ' s h e a l t h i n s u r a n c e and a l l o t h e r m e d i c a l e x p e n s e s 

n o t c o v e r e d by t h e f a t h e r ' s i n s u r a n c e and f o r t h e c h i l d ' s 

e d u c a t i o n a l e x p e n s e s . The mother was o r d e r e d t o pay m o n t h l y 

c h i l d - s u p p o r t payments i n t h e amount o f $156.40 t o t h e f a t h e r . 

The judgment r e s t r i c t e d b o t h p a r t i e s f r o m h a v i n g o v e r n i g h t 

v i s i t o r s o f t h e o p p o s i t e s e x t o whom t h e y a r e n o t r e l a t e d when 

t h e c h i l d i s i n t h e i r r e s p e c t i v e homes. The m o t h e r f i l e d a 

p o s t j u d g m e n t m o t i o n , w h i c h t h e t r i a l c o u r t d e n i e d . The m o t h e r 

a p p e a l s . 

I n Ex p a r t e B l a c k s t o c k , 47 So. 3d 80 1 , 804-0 6 ( A l a . 

2 0 0 9 ) , o u r supreme c o u r t s e t o u t t h e s t a n d a r d o f r e v i e w 

a p p r o p r i a t e t o t h e p r e s e n t c a s e . 

"Where, as i n t h e p r e s e n t c a s e , t h e r e i s a p r i o r 
j u dgment a w a r d i n g j o i n t p h y s i c a l c u s t o d y , ' " t h e b e s t 
i n t e r e s t s o f t h e c h i l d " ' s t a n d a r d a p p l i e s i n any 
s u b s e q u e n t c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g . E x 
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p a r t e J o h n s o n , 673 So. 2d 410, 413 ( A l a . 1994 ) 
( q u o t i n g Ex p a r t e Couch, 521 So. 2d 987, 989 ( A l a . 
1 9 8 8 ) ) . To j u s t i f y a m o d i f i c a t i o n o f a p r e e x i s t i n g 
j u dgment a w a r d i n g c u s t o d y , t h e p e t i t i o n e r must 
d e m o n s t r a t e t h a t t h e r e has been a m a t e r i a l change o f 
c i r c u m s t a n c e s s i n c e t h a t judgment was e n t e r e d and 
t h a t ' " i t [ i s ] i n t h e [ c h i l d ' s ] b e s t i n t e r e s t s t h a t 
t h e [ judgment] be m o d i f i e d " ' i n t h e manner 
r e q u e s t e d . Nave v. Nave, 942 So. 2d 372, 376 ( A l a . 
C i v . App. 2005) ( q u o t i n g Means v. Means, 512 So. 2d 
1386, 1388 ( A l a . C i v . App. 1 9 8 7 ) ) . 

" A l s o , we n o t e t h e p r e s u m p t i o n o f c o r r e c t n e s s 
a c c o r d e d t o a t r i a l c o u r t ' s j u d g m e n t : 

"'When t h i s C o u r t r e v i e w s a t r i a l c o u r t ' s 
c h i l d - c u s t o d y d e t e r m i n a t i o n t h a t was b a s e d 
upon e v i d e n c e p r e s e n t e d o r e t e n u s , we 
presume t h e t r i a l c o u r t ' s d e c i s i o n i s 
c o r r e c t : "'A c u s t o d y d e t e r m i n a t i o n o f t h e 
t r i a l c o u r t e n t e r e d upon o r a l t e s t i m o n y i s 
a c c o r d e d a p r e s u m p t i o n o f c o r r e c t n e s s on 
a p p e a l , and we w i l l n o t r e v e r s e u n l e s s t h e 
e v i d e n c e so f a i l s t o s u p p o r t t h e 
d e t e r m i n a t i o n t h a t i t i s p l a i n l y and 
p a l p a b l y w r o ng....'" Ex p a r t e P e r k i n s , 646 
So. 2d 46, 47 ( A l a . 1 9 9 4 ) , q u o t i n g P h i l l i p s  
v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . 
App. 1993) ( c i t a t i o n s o m i t t e d ) . T h i s 
p r e s u m p t i o n i s b a s e d on t h e t r i a l c o u r t ' s 
u n i q u e p o s i t i o n t o d i r e c t l y o b s e r v e t h e 
w i t n e s s e s and t o a s s e s s t h e i r demeanor and 
c r e d i b i l i t y . T h i s o p p o r t u n i t y t o o b s e r v e 
w i t n e s s e s i s e s p e c i a l l y i m p o r t a n t i n 
c h i l d - c u s t o d y c a s e s . " I n c h i l d c u s t o d y 
c a s e s e s p e c i a l l y , t h e p e r c e p t i o n o f an 
a t t e n t i v e t r i a l j u d g e i s o f g r e a t 
i m p o r t a n c e . " W i l l i a m s v. W i l l i a m s , 402 
So. 2d 1029, 1032 ( A l a . C i v . A p p . 1 9 8 1 ) . ' 

"Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 2 0 0 1 ) . 
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"As t h i s C o u r t s t a t e d i n Ex p a r t e B r y o w s k y , 676 
So. 2d 1322 ( A l a . 1 9 9 6 ) , q u o t e d i n p a r t i n Lamb [v.  
Lamb, 939 So. 2d 918 ( A l a . C i v . App. 2 0 0 6 ) ] , i n an 
o r e t e n u s p r o c e e d i n g , 

" ' [ t ] h e t r i a l c o u r t i s i n t h e b e s t p o s i t i o n 
t o make a c u s t o d y d e t e r m i n a t i o n -- i t h e a r s 
t h e e v i d e n c e and o b s e r v e s t h e w i t n e s s e s . 
A p p e l l a t e c o u r t s do n o t s i t i n judgment o f 
d i s p u t e d e v i d e n c e t h a t was p r e s e n t e d o r e 
t e n u s b e f o r e t h e t r i a l c o u r t i n a c u s t o d y 
h e a r i n g . See Ex p a r t e P e r k i n s , 646 So. 2d 
46, 47 ( A l a . 1 9 9 4 ) , w h e r e i n t h i s C o u r t , 
q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 2d 
410, 412 ( A l a . C i v . App. 1 9 9 3 ) , s e t o u t t h e 
w e l l - e s t a b l i s h e d r u l e : 

"'"'Our s t a n d a r d o f r e v i e w 
i s v e r y l i m i t e d i n c a s e s where 
t h e e v i d e n c e i s p r e s e n t e d o r e 
t e n u s . A c u s t o d y d e t e r m i n a t i o n 
o f t h e t r i a l c o u r t e n t e r e d upon 
o r a l t e s t i m o n y i s a c c o r d e d a 
p r e s u m p t i o n o f c o r r e c t n e s s on 
a p p e a l , ... and we w i l l n o t 
r e v e r s e u n l e s s t h e e v i d e n c e so 
f a i l s t o s u p p o r t t h e 
d e t e r m i n a t i o n t h a t i t i s p l a i n l y 
and p a l p a b l y wrong, o r u n l e s s an 
abuse o f t h e t r i a l c o u r t ' s 
d i s c r e t i o n i s shown. To 
s u b s t i t u t e o u r judgment f o r t h a t 
o f t h e t r i a l c o u r t w o u l d be t o 
r e w e i g h t h e e v i d e n c e . T h i s 
A labama l a w does n o t a l l o w '"' 

" 676 So. 2d a t 1324; see Lamb, 939 So. 2d a t 922 ; 
see a l s o Ex p a r t e F o l e y , 864 So. 2d 1094, 1099 ( A l a . 
2003) ('[A]n a p p e l l a t e c o u r t may n o t s u b s t i t u t e i t s 
j udgment f o r t h a t o f t h e t r i a l c o u r t . To do so w o u l d 
be t o r e w e i g h t h e e v i d e n c e , w h i c h Alabama l a w does 
n o t a l l o w . ' ( c i t a t i o n o m i t t e d ) ) . 
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" ' " [ T ] h e t r i a l c o u r t i s i n t h e b e t t e r p o s i t i o n 
t o c o n s i d e r a l l o f t h e e v i d e n c e , as w e l l as t h e many 
i n f e r e n c e s t h a t may be drawn f r o m t h a t e v i d e n c e , and 
t o d e c i d e t h e i s s u e o f c u s t o d y . " ' Ex p a r t e 
P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1997) ( q u o t i n g 
Ex p a r t e B r y o w s k y , 676 So. 2d a t 1 3 2 6 ) . 'Thus, 
a p p e l l a t e r e v i e w o f a judgment m o d i f y i n g c u s t o d y 
when t h e e v i d e n c e was p r e s e n t e d o r e t e n u s i s l i m i t e d 
t o d e t e r m i n i n g w h e t h e r t h e r e was s u f f i c i e n t e v i d e n c e  
t o s u p p o r t t h e t r i a l c o u r t ' s j u d g m e n t . ' Cheek v.  
D y e s s , 1 So. 3d 1025, 102 9 ( A l a . C i v . App. 2007 ) 
( c i t i n g Ex p a r t e P a t r o n a s ) ( e m p h a s i s a d d e d ) . Under 
t h e o r e t e n u s r u l e , where t h e c o n c l u s i o n o f t h e 
t r i a l c o u r t i s so o p p o s e d t o t h e w e i g h t o f t h e 
e v i d e n c e t h a t t h e v a r i a b l e f a c t o r s o f a w i t n e s s ' s 
demeanor and c r e d i b i l i t y and t h e i n f e r e n c e s t h a t can 
be drawn f r o m t h e e v i d e n c e , even a f t e r c o n s i d e r i n g 
t h o s e f a c t o r s , ' " ' c o u l d n o t r e a s o n a b l y s u b s t a n t i a t e  
i t , t h e n t h e c o n c l u s i o n i s c l e a r l y e r r o n e o u s and 
must be r e v e r s e d . ' " ' Cheek, 1 So. 3d a t 1029 
( q u o t i n g B.J.N. v. P.D., 742 So. 2d 1270, 1274 ( A l a . 
C i v . App. 1 9 9 9 ) , q u o t i n g i n t u r n J a c o b y v. B e l l , 370 
So. 2d 278, 280 ( A l a . 1979) ( e m p h a s i s a d d e d ) ) . 

" F u r t h e r , where, as i n t h e p r e s e n t c a s e , t h e 
t r i a l c o u r t does n o t make d e t a i l e d w r i t t e n f i n d i n g s 
o f f a c t , we ' " w i l l assume t h a t t h e t r i a l c o u r t made 
t h o s e f i n d i n g s [ o f f a c t ] n e c e s s a r y t o s u p p o r t i t s 
j u d g m e n t , u n l e s s s u c h f i n d i n g s w o u l d be c l e a r l y 
e r r o n e o u s . " ' Ex p a r t e Fann, 810 So. 2d a t 636 
( q u o t i n g Lemon v. G o l f T e r r a c e Owners A s s ' n , 611 So. 
2d 263, 265 ( A l a . 1 9 9 2 ) ) . " 

The mother c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

m o d i f y i n g c u s t o d y b e c a u s e , she a r g u e s , t h e r e i s no e v i d e n c e o f 

a m a t e r i a l change i n c i r c u m s t a n c e s and b e c a u s e t h e c h i l d 

s t a t e d t h a t he was c o n t e n t w i t h t h e j o i n t - p h y s i c a l - c u s t o d y 

a r r a n g e m e n t . B e c a u s e we c o n c l u d e t h a t t h e p a r t i e s s h a r e d t r u e 
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j o i n t c u s t o d y o f t h e c h i l d , t h e t r i a l c o u r t was r e q u i r e d t o 

c o n s i d e r w h e t h e r , s i n c e t h e d a t e o f t h e l a s t c u s t o d y -

m o d i f i c a t i o n o r d e r , t h e r e had been a m a t e r i a l change i n t h e 

c i r c u m s t a n c e s o f t h e p a r t i e s s u c h t h a t i t was i n t h e b e s t 

i n t e r e s t s o f t h e c h i l d t o m o d i f y c u s t o d y . See Ex p a r t e Couch, 

521 So. 2d 987, 989-90 ( A l a . 1 9 8 8 ) ; Morgan v. Morgan, 964 So. 

2d 24, 34 ( A l a . C i v . App. 2 0 0 7 ) . T h i s c o u r t has s t a t e d t h a t , 

" [ i ] n c o n s i d e r i n g t h e b e s t i n t e r e s t s o f t h e 
c h i l d , t h e c o u r t must c o n s i d e r t h e i n d i v i d u a l f a c t s 
o f e a c h c a s e , i n c l u d i n g t h e f o l l o w i n g f a c t o r s : t h e 
sex and age o f t h e c h i l d ; t h e c h i l d ' s e m o t i o n a l , 
s o c i a l , m o r a l , m a t e r i a l , and e d u c a t i o n a l n e e d s ; t h e 
home e n v i r o n m e n t s o f f e r e d by t h e p a r t i e s ; t h e 
c h a r a c t e r i s t i c s o f t h o s e s e e k i n g c u s t o d y , i n c l u d i n g 
age, c h a r a c t e r , s t a b i l i t y , and m e n t a l and p h y s i c a l 
h e a l t h ; t h e c a p a c i t y and i n t e r e s t o f e a c h p a r e n t t o 
p r o v i d e f o r t h e e m o t i o n a l , s o c i a l , m o r a l , m a t e r i a l , 
and e d u c a t i o n a l needs o f t h e c h i l d ; t h e 
i n t e r p e r s o n a l r e l a t i o n s h i p b e t ween t h e c h i l d and 
e a c h p a r e n t ; t h e e f f e c t on t h e c h i l d o f d i s r u p t i n g 
o r c o n t i n u i n g an e x i s t i n g c u s t o d i a l s t a t u s ; t h e 
p r e f e r e n c e o f t h e c h i l d ; a v a i l a b l e a l t e r n a t i v e s ; and 
any o t h e r r e l e v a n t m a t t e r t h e e v i d e n c e may 
d i s c l o s e . " 

I d . 

B a s e d on t h e e v i d e n c e o f r e c o r d , we c o n c l u d e t h a t t h e 

t r i a l c o u r t r e a s o n a b l y c o u l d have f o u n d a m a t e r i a l change i n 

c i r c u m s t a n c e s s u c h t h a t i t was i n t h e c h i l d ' s b e s t i n t e r e s t t o 

award t h e f a t h e r s o l e p h y s i c a l c u s t o d y o f t h e c h i l d . The 
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e v i d e n c e r e f l e c t s t h a t , i n l e s s t h a n f o u r y e a r s , t h e mo t h e r 

moved s e v e n t i m e s ; c o h a b i t a t e d w i t h , m a r r i e d , and, a f t e r t h r e e 

months, d i v o r c e d a m i n o r ; and had m u l t i p l e l i v e - i n b o y f r i e n d s . 

B a s e d on t h i s e v i d e n c e , t h e t r i a l c o u r t was f r e e t o i n f e r an 

i m p a c t on t h e c h i l d b r o u g h t on by t h e m o t h e r ' s l a c k o f 

s t a b i l i t y s u c h t h a t an award t o t h e f a t h e r o f s o l e p h y s i c a l 

c u s t o d y was i n t h e c h i l d ' s b e s t i n t e r e s t . H o l s ombeck v. P a t e , 

47 A l a . App. 39, 42, 249 So. 2d 861, 864 ( C i v . 1 9 7 1 ) . 

W a t t e r s v. W a t t e r s , 918 So. 2d 913 ( A l a . C i v . App. 2 0 0 5 ) , 

a c a s e on w h i c h t h e mo t h e r r e l i e s , i s n o t t o t h e c o n t r a r y . I n 

W a t t e r s , t h e p a r t i e s were awarded j o i n t p h y s i c a l c u s t o d y o f 

t h e i r c h i l d i n a d i v o r c e j u d g m e n t . L a t e r , t h e mo t h e r f i l e d a 

p e t i t i o n s e e k i n g s o l e p h y s i c a l c u s t o d y o f t h e c h i l d , w h i c h t h e 

t r i a l c o u r t g r a n t e d . On a p p e a l , t h i s c o u r t n o t e d t h a t t h e 

m o t h e r ' s c i r c u m s t a n c e s had c h a n g e d : "she h a [ d ] r e m a r r i e d ... ; 

she [was] no l o n g e r e m p l o y e d ; and she [was] now r e s i d i n g i n a 

l a r g e house i n a n i c e r e s i d e n t i a l n e i g h b o r h o o d . " W a t t e r s , 918 

So. 2d a t 916. However, we c o n c l u d e d t h a t t h e r e was no 

e v i d e n c e i n d i c a t i n g " t h o s e c h anges [had] a f f e c t e d t h e c h i l d i n 

a n y t h i n g more t h a n a t a n g e n t i a l way." I d . Thus, we r e v e r s e d 

t h e t r i a l c o u r t ' s j u d g m e n t . 
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The changes i n W a t t e r s , i n v o l v i n g a r e m a r r i a g e and a 

s i n g l e move by t h e mother t o a n i c e r h o u s e , p a l e i n c o m p a r i s o n 

t o t h o s e a t i s s u e i n t h e p r e s e n t c a s e . T h e r e i s s i m p l y no way 

t h a t any t y p e o f i m p a c t , p o s i t i v e o r n e g a t i v e , a p p r o p r i a t e l y 

c o u l d have been i n f e r r e d f r o m t h e s l i g h t c h a n ges d e s c r i b e d i n 

W a t t e r s . Under t h e c i r c u m s t a n c e s i n t h e p r e s e n t c a s e , 

h owever, i n v o l v i n g c h a nges t h a t go t o t h e v e r y h e a r t o f , and 

c a l l i n t o s e r i o u s d o u b t , t h e m o t h e r ' s a b i l i t y t o p r o v i d e t h e 

c h i l d w i t h a s t a b l e e n v i r o n m e n t , t h e t r i a l c o u r t was f r e e t o 

i n f e r an i m p a c t on t h e c h i l d f r o m t h e m o t h e r ' s c o n s t a n t 

r e l o c a t i o n s and e v e r c h a n g i n g h o u s e m a t e s . 

The m o t h e r w o u l d have us r e a d W a t t e r s i n a b r o a d e r 

f a s h i o n and r e q u i r e i n e v e r y c a s e t h a t t h e r e be d i r e c t 

e v i d e n c e o f a s e r i o u s i m p a c t on a c h i l d b r o u g h t on by c h a n g e d 

c i r c u m s t a n c e s b e f o r e a t r i a l c o u r t c o u l d m o d i f y c u s t o d y u n d e r 

t h e Ex p a r t e Couch s t a n d a r d . T h i s i s n o t t h e l a w . I n d e e d , 

t h i s c o u r t has p r e v i o u s l y h e l d t h a t an i m p a c t on a c h i l d by 

m a t e r i a l c h a nges can be i n f e r r e d f r o m t h e n a t u r e o f t h e 

c h a nges t h e m s e l v e s . See H o l s o m b e c k , 47 A l a . App. a t 42, 249 

So. 2d a t 864. We f i n d t h e d r a w i n g o f s u c h an i n f e r e n c e t o 

have been w i t h i n t h e t r i a l c o u r t ' s p r e r o g a t i v e i n t h e p r e s e n t 
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c a s e , g i v e n t h a t s t a b i l i t y i s p l a i n l y an i m p o r t a n t f a c t o r t o 

be c o n s i d e r e d w i t h r e g a r d t o t h e b e s t i n t e r e s t s o f a c h i l d . 

See Morgan, 964 So. 2d a t 34. 2 

I n h e r a p p e l l a t e b r i e f s , t h e mother a t t e m p t s t o p a i n t 

t h i s c a s e as one i n w h i c h t h e t r i a l c o u r t i s d e p r i v i n g h e r o f 

h e r r i g h t t o c a r r y on p o s t d i v o r c e r o m a n t i c r e l a t i o n s h i p s , and 

she c i t e s h e r c o n s t i t u t i o n a l r i g h t s t o m a r r y and p r o c r e a t e . 

2 I n h i s d i s s e n t , Judge Moore argues t h a t d i r e c t e v i d e n c e 
of a d e t r i m e n t a l e f f e c t on the c h i l d by m a t e r i a l changes i n 
c i r c u m s t a n c e s must be shown. Our supreme c o u r t has l i m i t e d 
such a r e q u i r e m e n t t o cases i n which a change of c u s t o d y i s 
sought based s o l e l y on h e t e r o s e x u a l misconduct by a p a r e n t . 
See Ex p a r t e J.M.F., 730 So.2d 1190, 1194 ( A l a . 1998). 
A l t h o u g h the e v i d e n c e s u p p o r t s a f i n d i n g of i n d i s c r e e t conduct 
by the mother we do not a f f i r m the change of c u s t o d y i n t h i s 
case s o l e l y on the b a s i s of " h e t e r o s e x u a l m i s c o n d u c t " by the 
mother b u t , r a t h e r , on the t o t a l i t y of the e v i d e n c e 
p r e s e n t e d , i n c l u d i n g , most i m p o r t a n t l y , the mother's p e r v a s i v e 
and ongoing l a c k of s t a b i l i t y and her c o n s t a n t l y changing 
r e s i d e n t i a l arrangements. Moreover, we note t h a t the cases on 
which Judge Moore r e l i e s i n s u p p o r t of h i s argument, Rey v.  
Rey, 513 So. 2d 1 ( A l a . C i v . App. 1986), and Judah v. G i l m o r e , 
804 So. 2d 1092 ( A l a . C i v . App. 2000), i n v o l v e s i t u a t i o n s t h a t 
are so e n t i r e l y d i s t i n g u i s h a b l e from the f a c t s i n t h i s case as 
t o p r o v i d e no r e a l b a s i s f o r the a d o p t i o n of the b r o a d e r 
p r o p o s i t i o n a s s e r t e d by Judge Moore. Rey i n v o l v e d n o t h i n g 
more than a s i n g l e move by a c u s t o d i a l p a r e n t ; Judah i n v o l v e d 
n o t h i n g more than a s i n g l e , temporary move by a c u s t o d i a l 
p a r e n t . Furthermore, b o t h of those cases were d e c i d e d under 
the s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 
( A l a . 1984), a p p l i c a b l e t o p r i o r c u s t o d y awards t h a t f a v o r one 
of the p a r e n t s , not under the s t a n d a r d s e t f o r t h i n Ex p a r t e  
Couch t h a t i s a p p l i c a b l e i n the p r e s e n t case. 
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C l e a r l y , t h e e v i d e n c e does n o t s u p p o r t t h i s c o n t e n t i o n . 

W i t h o u t r e c i t i n g a l l t h e e v i d e n c e , i t i s s u f f i c i e n t t o n o t e 

t h a t t h e e v i d e n c e d e m o n s t r a t e s s u b s t a n t i a l l y more t h a n t h a t 

t h e m other d a t e d a few men a f t e r h e r d i v o r c e ; i t d e m o n s t r a t e s 

p o o r judgment and a s u b s t a n t i a l l a c k o f s t a b i l i t y i n t h e 

m o t h e r ' s p e r s o n a l r e l a t i o n s h i p s , a l a c k o f s t a b i l i t y i n h e r 

h o u s i n g a r r a n g e m e n t s , and a l a c k o f s t a b i l i t y i n h e r l i v i n g 

a r r a n g e m e n t s . 

The mother a l s o a r g u e s t h a t t h e t r i a l c o u r t f a i l e d t o 

g i v e a p p r o p r i a t e w e i g h t t o t h e c h i l d ' s d e s i r e t o keep t h e 

j o i n t - p h y s i c a l - c u s t o d y a r r a n g e m e n t i n p l a c e . A l t h o u g h we 

r e c o g n i z e , as t h e mother p o i n t s o u t , t h a t t h e w i s h e s o f a 

c h i l d who i s o f a s u f f i c i e n t age a r e e n t i t l e d t o "much w e i g h t " 

i n d e c i d i n g c u s t o d y , T o l e r v. T o l e r , 947 So. 2d 416, 422 ( A l a . 

C i v . App. 2 0 0 6 ) , a t r i a l c o u r t i s r e q u i r e d t o c o n s i d e r a 

number o f f a c t o r s , see Morgan, s u p r a , and t h e c h i l d ' s w i s h e s 

a r e n o t d i s p o s i t i v e , see T o l e r , 947 So. 2d a t 422. G i v e n t h e 

f a c t s o f t h i s c a s e , we c a n n o t s a y t h a t t h e t r i a l c o u r t e r r e d 

i n c o n c l u d i n g t h a t t h e w i s h e s o f t h e c h i l d d i d n o t o u t w e i g h 

t h e o t h e r f a c t o r s t h e t r i a l c o u r t c o n s i d e r e d , s u c h as t h e 

p a r t i e s ' r e l a t i v e s t a b i l i t y and home l i f e . 
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The mother a l s o c o n t e n d s t h a t t h i s c o u r t s h o u l d o v e r r u l e 

o r c h o o s e n o t t o f o l l o w t h e supreme c o u r t ' s d e c i s i o n i n Ex  

p a r t e Couch, s u p r a , a p p l y i n g , i n s t e a d , t h e r a t i o n a l e s e t f o r t h 

i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1 9 8 4 ) . B e c a u s e we 

a r e bound by supreme c o u r t p r e c e d e n t , see § 12-3-16, A l a . Code 

1975, we f i n d no m e r i t i n t h i s f i n a l a r gument. We n o t e t h a t 

t h e m o t h e r , i n h e r b r i e f s , r e c o g n i z e s t h a t t h i s c o u r t i s bound 

by supreme c o u r t p r e c e d e n t , and she n o t e s t h a t she has r a i s e d 

t h i s argument i n t h i s c o u r t so as t o p r e s e r v e t h e argument f o r 

f u r t h e r a p p e l l a t e r e v i e w . 

As p r e v i o u s l y n o t e d , t h e Ex p a r t e Couch s t a n d a r d p r o v i d e s 

t h a t , i n a c a s e s u c h as t h e p r e s e n t c a s e , t h e t r i a l c o u r t , t o 

m o d i f y c u s t o d y , o n l y need f i n d t h a t t h e r e has been a m a t e r i a l 

change i n c i r c u m s t a n c e s and t h a t a m o d i f i c a t i o n o f c u s t o d y i s 

i n t h e c h i l d ' s b e s t i n t e r e s t . Ex p a r t e B l a c k s t o c k , 47 So. 3d 

a t 804. The e v i d e n c e s u p p o r t s s u c h a f i n d i n g i n t h i s c a s e . 

As a r e s u l t , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r when 

i t a warded s o l e p h y s i c a l c u s t o d y o f t h e c h i l d t o t h e f a t h e r , 

and t h e t r i a l c o u r t ' s judgment i s t h e r e f o r e a f f i r m e d . 
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AFFIRMED. 

P i t t m a n , J . , c o n c u r s . 

B r y a n , J . , c o n c u r s s p e c i a l l y . 

Thomas and Moore, J J . , d i s s e n t , w i t h w r i t i n g s . 
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BRYAN, J u d g e , c o n c u r r i n g s p e c i a l l y . 

I c o n c u r i n t h e main o p i n i o n , b u t I w r i t e s p e c i a l l y t o 

n o t e t h a t I do n o t a g r e e w i t h t h e h o l d i n g i n Ex p a r t e J.M.F., 

730 So. 2d 1190, 1194 ( A l a . 1 9 9 8 ) , as s e t f o r t h i n n o t e 2 o f 

t h e main o p i n i o n . However, I am bound by t h e d e c i s i o n s o f t h e 

Alabama Supreme C o u r t . See S t a t e Farm Mut. A u t o . I n s . Co. v.  

C a r l t o n , 8 67 So. 2d 320, 325 ( A l a . C i v . App. 2001 ) ("[The 

C o u r t o f C i v i l A p p e a l s ] i s bound by t h e d e c i s i o n s o f t h e 

Alabama Supreme C o u r t , see § 12-3-16, A l a . Code 1975, and we 

have no a u t h o r i t y t o o v e r r u l e t h a t c o u r t ' s d e c i s i o n s . " ) . 
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THOMAS, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . My r e v i e w o f t h e r e c o r d does n o t 

l e a d me t o t h e d e t e r m i n a t i o n t h a t t h e e v i d e n c e b e f o r e t h e 

t r i a l c o u r t s u p p o r t s i t s c o n c l u s i o n t h a t a m o d i f i c a t i o n o f t h e 

p a r t i e s ' j o i n t - c u s t o d y a r r a n g e m e n t , w h i c h o u r l e g i s l a t u r e 

r e q u i r e s us t o f a v o r , was w a r r a n t e d . A l a . Code 1975, § 

30 - 3 - 1 5 0 . 3 I do n o t a g r e e t h a t , i n t h i s c a s e , t h e t r i a l c o u r t 

c o u l d have " i n f e r r e d " t h a t D.N.J. ("the f a t h e r " ) had o f f e r e d 

p r o o f t o t h e t r i a l c o u r t o f a m a t e r i a l change o f c i r c u m s t a n c e s 

a f f e c t i n g t h e b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d . 

The m a j o r i t y o f t h i s c o u r t i s c o n v i n c e d t h a t t h e f a t h e r 

p r e s e n t e d s u f f i c i e n t e v i d e n c e t o t h e t r i a l c o u r t o f a m a t e r i a l 

change i n c i r c u m s t a n c e s and t h a t t h e t r i a l c o u r t p r o p e r l y 

3 Alabama Code 1975, § 30-3-150, reads i n i t s e n t i r e t y : 

" J o i n t Custody. I t i s the p o l i c y of t h i s s t a t e 
t o a s s u r e t h a t minor c h i l d r e n have f r e q u e n t and 
c o n t i n u i n g c o n t a c t w i t h p a r e n t s who have shown the 
a b i l i t y t o a c t i n the b e s t i n t e r e s t of t h e i r 
c h i l d r e n and t o encourage p a r e n t s t o share i n the 
r i g h t s and r e s p o n s i b i l i t i e s of r e a r i n g t h e i r 
c h i l d r e n a f t e r the p a r e n t s have s e p a r a t e d o r 
d i s s o l v e d t h e i r m a r r i a g e . J o i n t c u s t o d y does not 
n e c e s s a r i l y mean e q u a l p h y s i c a l c u s t o d y . " 
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i n f e r r e d t h a t t h a t change i n c i r c u m s t a n c e s a f f e c t e d t h e b e s t 

i n t e r e s t and w e l f a r e o f t h e c h i l d . However, I am w h o l l y 

u n c o n v i n c e d t h e t r i a l c o u r t c o u l d have r i g h t l y i n f e r r e d an 

e f f e c t on t h e b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d i n l i g h t 

o f t h e u t t e r l a c k o f e v i d e n c e f r o m w h i c h i t c o u l d have made 

s u c h an i n f e r e n c e . 

The m a j o r i t y has r e l i e d upon Holsombeck v. P a t e , 47 A l a . 

App. 39, 249 So. 2d 861 ( C i v . 1 9 7 1 ) , f o r t h e p r o p o s i t i o n t h a t 

a t r i a l c o u r t i s " f r e e t o i n f e r " an i m p a c t on a c h i l d when i t 

f i n d s a m a t e r i a l change i n c i r c u m s t a n c e s . So. 3d a t . 

The t e s t i m o n y i n d i c a t i n g an " i m p a c t , " o r an e f f e c t upon t h e 

b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d , i n t h e p r e s e n t c a s e , 

p a l e s i n c o m p a r i s o n t o t h e i n f e r r e d e f f e c t s upon t h e c h i l d i n 

H o l s o m b e c k . U n l i k e t h e changes i n c i r c u m s t a n c e s and t h e 

i n f e r r e d e f f e c t s i n t h i s c a s e , t h e m a t e r i a l c h a nges upon w h i c h 

t h e H o lsombeck c o u r t had p e r m i t t e d an i n f e r r e d e f f e c t upon t h e 

c h i l d had p r e s e n t e d (1) a r i s k t o t h e l i f e o f t h e c h i l d and 

(2) a c o n t i n u i n g e f f e c t a t t h e t i m e o f t h e t r i a l . 

I n H o l s o m b e c k , a t r i a l c o u r t had awarded c u s t o d y o f one 

c h i l d ("the son") t o t h e mother and c u s t o d y o f two o t h e r 

c h i l d r e n t o t h e f a t h e r i n t h e p a r t i e s ' d i v o r c e j u d g m e n t . The 
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f a t h e r s o u g h t a m o d i f i c a t i o n o f t h e c u s t o d y o f t h e s o n . 

T e s t i m o n y r e v e a l e d t h a t , soon a f t e r t h e d i v o r c e , t h e m o t h e r 

had m a r r i e d a man who d i d " n o t e n j o y a good r e p u t a t i o n f o r 

p e a c e and q u i e t u d e . " 47 A l a . App. a t 40, 249 So. 2d a t 862. 

I m m e d i a t e l y f o l l o w i n g t h a t m a r r i a g e , t h e p a r e n t s had 

" d i f f i c u l t y " w i t h v i s i t a t i o n e x c h a n g e s . 47 A l a . App. a t 42, 

249 So. 2d a t 863. The t r i a l c o u r t awarded c u s t o d y o f t h e son 

t o h i s f a t h e r . 47 A l a . App. a t 41, 249 So. 2d a t 862. T h i s 

c o u r t s a i d : 

" P e r h a p s t h e e v i d e n c e as t o one change o f 
c i r c u m s t a n c e s c o u l d n o t be c o n s i d e r e d t o m a t e r i a l l y 
a f f e c t t h e w e l f a r e and b e s t i n t e r e s t o f [ t h e s o n ] , 
b u t we t h i n k t h e r e was e v i d e n c e and r e a s o n a b l e  
i n f e r e n c e s t o be drawn t h e r e f r o m o f more t h a n one 
change o f c i r c u m s t a n c e and c o n d i t i o n s m a t e r i a l l y  
a f f e c t i n g t h e b e s t i n t e r e s t and w e l l - b e i n g o f [ t h e 
s o n ] . " 

47 A l a . App. a t 41-42, 249 So. 2d a t 8 6 3 . ( e m p h a s i s a d d e d ) . 

T h i s c o u r t l i s t e d t h e e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t o f 

c h a nges i n c i r c u m s t a n c e s t h a t had l e d t h a t t r i a l c o u r t t o i t s 

r e a s o n a b l e i n f e r e n c e o f an e f f e c t upon t h e w e l f a r e and b e s t 

i n t e r e s t o f t h e s o n . Those changes i n c i r c u m s t a n c e s were (1) 

t h e m o t h e r ' s c o n t i n u i n g m a r r i a g e t o a man who had a r e p u t a t i o n 

f o r v i o l e n c e , (2) t h e m o t h e r ' s c o n t i n u i n g c h anges i n a d d r e s s , 

(3) t h e b i r t h o f a h a l f s i b l i n g , and (4) t h e p a r e n t s ' 
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c o n f l i c t s a t v i s i t a t i o n e x c h a n g e s t h a t had c u l m i n a t e d w i t h t h e 

" f i r i n g o f guns and t h r e a t s o f v i o l e n c e " i n t h e p r e s e n c e o f 

t h e s o n . 47 A l a . App. a t 42, 249 So. 2d a t 863. F u r t h e r m o r e , 

i n H o l s o m b e c k , t h e son had e x p r e s s e d h i s p r e f e r e n c e f o r a 

change i n h i s c u s t o d y . I d . 

I n H o l s o m b e c k , we d e t e r m i n e d t h a t t h e t r i a l c o u r t had n o t 

" s t r a y e d " t o o f a r i n i n f e r r i n g an e f f e c t on t h e son a l t h o u g h 

t h e e v i d e n c e p r e s e n t e d had n o t " d i r e c t l y shown [ t h e changes i n 

c i r c u m s t a n c e s ] t o have m a t e r i a l l y a f f e c t e d a d v e r s e l y t h e 

w e l f a r e o f [ t h e s o n ] . " 47 A l a . App. a t 42, 249 So. 2d a t 864. 

We d e t e r m i n e d t h a t t h e t r i a l c o u r t must have d i s c e r n e d t h a t 

t h e p a r e n t s were "so imbued w i t h t h e i r p e r s o n a l f e e l i n g s 

a g a i n s t one a n o t h e r , and t h e i r e f f o r t s t o e x e r c i s e them, t h e y 

[had f o r g o t t e n ] t h e e f f e c t t h e i r a c t i o n s and e m o t i o n s h a [ d ] 

upon t h e c h i l d r e n i n v o l v e d . " I d . We s a i d t h a t t h e 

" [ c ] u s t o d i a l and v i s i t a t i o n p r i v i l e g e s w i t h t h e c h i l d r e n [had 

been] a b u s e d as a c l u b t o p u n i s h one a n o t h e r . " I d . 

F u r t h e r m o r e , we s t a t e d a b e l i e f t h a t " [ t ] h e p r i m a r y 

c o n s e q u e n c e o f s u c h a c t s i s permanent harm t o t h e c h i l d r e n . 

C o n f l i c t b e t ween p a r e n t s i s more damaging t o t h e c h i l d r e n 

a f t e r d i v o r c e t h a n d u r i n g c o h a b i t a t i o n . " I d . 
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I n t h e c a s e a t hand, I b e l i e v e t h a t t h e t r i a l c o u r t has 

" s t r a y e d " t o o f a r i n i n f e r r i n g an e f f e c t upon t h e w e l f a r e and 

b e s t i n t e r e s t o f t h e c h i l d . D.M.J. ("the mother") t e s t i f i e d 

c o n c e r n i n g what t h e main o p i n i o n has c a l l e d h e r " i n s t a b i l i t y . " 

I m i g h t a g r e e w i t h t h e m a j o r i t y , and w i t h t h e m o t h e r , t h a t she 

had moved t o o many t i m e s and t h a t t h o s e moves were n o t "good" 

f o r t h e c h i l d , y e t I , u n l i k e t h e m a j o r i t y , c r e d i t t h e mot h e r 

w i t h a p a t t e r n o f s t a b i l i t y b e g i n n i n g i n J a n u a r y 2009. That 

y e a r , t h e mot h e r began r e n t i n g a house t h a t she r e s i d e d i n f o r 

23 m o n t h s . 4 She moved b e c a u s e t h e owner o f t h e house had s o l d 

i t . A t t h e t i m e o f t h e t r i a l , she had a l r e a d y s e t t l e d i n t o a 

s e c o n d r e n t a l h o u s e , owned by h e r f a t h e r . F i n a l l y , I n o t e 

t h a t , u n l i k e t h e son i n Hol s o m b e c k , who d e s i r e d t o l i v e w i t h 

h i s f a t h e r , i n t h i s c a s e t h e c h i l d t e s t i f i e d t h a t he i s 

c o n t e n t and t h a t , i f g i v e n a c h o i c e , he w o u l d p r e f e r t o r e m a i n 

i n t h e j o i n t - c u s t o d y a r r a n g e m e n t . 

I am m i n d f u l o f t h e o r e t e n u s s t a n d a r d ; however, I c a n n o t 

a g r e e w i t h t h e m a j o r i t y o f t h i s c o u r t t h a t t h e t r i a l c o u r t ' s 

4The mother t e s t i f i e d t h a t she had had 2 l i v e - i n 
b o y f r i e n d s d u r i n g 16 of the 23 months t h a t she had l i v e d i n 
t h a t r e n t a l house. The m a j o r i t y c h a r a c t e r i z e s two l i v e - i n 
b o y f r i e n d s as " m u l t i p l e l i v e - i n b o y f r i e n d s . " So. 3d a t 
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judgment i s due t o be a f f i r m e d . The p a r t i e s s h a r e d j o i n t 

c u s t o d y , t r i g g e r i n g t h e t r i a l c o u r t ' s p r o p e r use o f t h e b e s t -

i n t e r e s t s t a n d a r d , w h i c h was e x p l a i n e d i n Ex p a r t e Couch, 521 

So. 2d 987, 989 ( A l a . 1 9 8 8 ) . The f a t h e r had t h e b u r d e n t o 

p r o v e t h a t t h e r e had been a m a t e r i a l change o f c i r c u m s t a n c e s 

s i n c e t h a t judgment was e n t e r e d and t h a t " ' i t [ i s ] i n t h e 

[ c h i l d ' s ] b e s t i n t e r e s t s t h a t t h e [ j u d g m e n t ] be m o d i f i e d '" 

Nave v. Nave, 942 So. 2d 372, 376 ( A l a . C i v . App. 2005) 

( q u o t i n g Means v. Means, 512 So. 2d 1386, 1388 ( A l a . C i v . App. 

1 9 8 7 ) ) . A t r i a l c o u r t i s n o t r e q u i r e d t o , and, i n t h i s c a s e , 

d i d n o t , p r o v i d e s p e c i f i c f i n d i n g s o f f a c t i n i t s j u d g m e n t 

m o d i f y i n g t h e c u s t o d y o f t h e c h i l d , s o , u n d e r t h e o r e t e n u s 

s t a n d a r d , t h i s c o u r t w i l l presume t h a t t h e t r i a l c o u r t made 

f i n d i n g s t h a t w o u l d s u p p o r t i t s j u d g m e n t , b u t o n l y i f t h o s e  

f i n d i n g a r e s u p p o r t e d by t h e e v i d e n c e a t t r i a l . M a r s h v.  

S m i t h , 67 So. 3d 100, 105-06 ( A l a . C i v . App. 2 0 1 1 ) . 

I b e l i e v e t h a t t h e e v i d e n c e b e f o r e t h e t r i a l c o u r t f a i l s 

t o s u p p o r t i t s i n f e r e n c e t h a t t h e m o t h e r ' s l i f e s t y l e has 

a f f e c t e d t h e b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d ; 

t h e r e f o r e , I c o n c l u d e t h a t t h e d e c i s i o n t o award s o l e p h y s i c a l 

c u s t o d y o f t h e c h i l d t o t h e f a t h e r i s " ' p l a i n l y and p a l p a b l y 
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wrong Ex p a r t e P e r k i n s , 646 So. 2d 4 6, 47 ( A l a . 

1 9 9 4 ) ( q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . 

C i v . App. 1 9 9 3 ) ) . I have n e i t h e r r e w e i g h e d t h e e v i d e n c e 

p r e s e n t e d t o t h e t r i a l c o u r t n o r s u b s t i t u t e d my o p i n i o n f o r 

t h a t o f t h e t r i a l c o u r t r e g a r d i n g d i s p u t e d e v i d e n c e , b e c a u s e , 

a f t e r my c a r e f u l r e v i e w o f t h e r e c o r d , I have d i s c o v e r e d no 

e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t t o r e w e i g h o r upon w h i c h 

t o s u b s t i t u t e my judgment o f an e f f e c t upon t h e b e s t i n t e r e s t 

and w e l f a r e o f t h e c h i l d . I n my o p i n i o n , t h e f a t h e r has 

s i m p l y f a i l e d t o c a r r y h i s b u r d e n b e c a u s e he f a i l e d t o p r e s e n t 

any e v i d e n c e f r o m w h i c h t h e t r i a l c o u r t c o u l d have d e t e r m i n e d , 

o r even i n f e r r e d , t h a t t h e m o t h e r ' s l i f e s t y l e had a f f e c t e d t h e 

b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d . 

F u r t h e r m o r e , I b e l i e v e t h a t t o d a y ' s d e c i s i o n i s i n d i r e c t 

c o n f l i c t w i t h f o r m e r d e c i s i o n s o f t h i s c o u r t and o f o u r 

supreme c o u r t . I n W a t t e r s v. W a t t e r s , 918 So. 2d 913 ( A l a . 

C i v . App. 2 0 0 5 ) , we c i t e d Ex p a r t e Couch, s u p r a , and 

a c k n o w l e d g e d t h a t t h i s c o u r t s h o u l d n o t 

" u n d e r c u t o u r supreme c o u r t ' s p r o n o u n c e m e n t t h a t we 
a r e t o e n c o u r a g e p a r e n t s t o work t o g e t h e r f o r t h e 
b e n e f i t o f t h e f a m i l y , see Ex p a r t e Couch, 521 So. 
2d a t 990, and t h e r e q u i r e m e n t t h a t a p a r t y s e e k i n g 
a m o d i f i c a t i o n o f c u s t o d y p r o v e a m a t e r i a l change o f 
c i r c u m s t a n c e s a f f e c t i n g t h e b e s t i n t e r e s t and 
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w e l f a r e o f t h e c h i l d t h a t w a r r a n t s a m o d i f i c a t i o n o f 
c u s t o d y . P o n d e r [ v. P o n d e r ] , 50 A l a . App. [27,] 30, 
276 So. 2d [613,] 615 [ ( C i v . 1 9 7 3 ) ] . " 

918 So. 2d a t 917 ( e m p h a s i s a d d e d ) . 

The main o p i n i o n has e a s i l y d i s t i n g u i s h e d t h e f a c t s i n 

W a t t e r s ; however, I do n o t b e l i e v e t h a t i t has d i s t i n g u i s h e d 

i t s l e g a l c o n c l u s i o n s . I n W a t t e r s , we r e v e r s e d a t r i a l 

c o u r t ' s m o d i f i c a t i o n o f a c u s t o d y a r r a n g e m e n t b a s e d upon o u r 

d e t e r m i n a t i o n t h a t t h e p a r t y s e e k i n g a m o d i f i c a t i o n o f an 

a g r e e d upon, j o i n t - c u s t o d y a r r a n g e m e n t had n o t p r o v i d e d 

e v i d e n c e t o t h e t r i a l c o u r t o f a m a t e r i a l change o f 

c i r c u m s t a n c e s t h a t w a r r a n t e d a change i n t h e c u s t o d y o f a 

c h i l d . I d . The W a t t e r s c o u r t was n o t r e q u i r e d t o i n f e r an 

e f f e c t upon t h e b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d ; t h e 

m o t h e r t e s t i f i e d t o h e r i m p r o v e d s i t u a t i o n -- t h a t she had 

r e m a r r i e d , t h a t she c o u l d s t a y a t home w i t h t h e c h i l d , and 

t h a t she had moved i n t o a n i c e r h o u s e . I d . a t 915. D e s p i t e 

t h e e v i d e n c e p r e s e n t e d , we r e v e r s e d , s a y i n g : 

"The c h i l d a p p e a r s , b a s e d on a l l t h e e v i d e n c e o f 
r e c o r d , t o be happy and w e l l - a d j u s t e d . The c h a nges 
i n h i s m o t h e r ' s l i f e have e x i s t e d s i n c e J u l y 2003. 
No e v i d e n c e r e v e a l s t h a t t h o s e c h a n g e s , a l t h o u g h 
p o s i t i v e i n n a t u r e , have a f f e c t e d t h e w e l f a r e and 
b e s t i n t e r e s t o f t h e c h i l d t o s u c h an e x t e n t t h a t a 
change i n c u s t o d y i s w a r r a n t e d . " 
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I d . a t 917 ( f o o t n o t e o m i t t e d ) . 

I n t h i s c a s e i t a l s o a p p e a r s t h a t t h e c h i l d i s happy and 

w e l l - a d j u s t e d , b a s e d on t h e t e s t i m o n y p r o v i d e d by t h e m o t h e r , 

t h e f a t h e r , and t h e c h i l d . I t i s a p p a r e n t t h a t t h e c h i l d 

f e e l s l o v e d and i s l o v e d by t h e mother and t h e f a t h e r . I n 

W a t t e r s , we r e i t e r a t e d t h a t " t h e t e s t i m o n y a t t r i a l d i d n o t 

e s t a b l i s h t h a t [ t h e c h anges i n t h e m o t h e r ' s l i f e had] 

a f f e c t e d t h e c h i l d i n a n y t h i n g more t h a n a t a n g e n t i a l way." 

I d . a t 916. 

In W a t t e r s , t h e m o t h e r i n t h a t c a s e , t h e p a r t y s e e k i n g 

t h e change i n c u s t o d y , t e s t i f i e d as t o what she " t h o u g h t " and 

t o p r o b l e m s she had " n o t i c e d " ; however, we d e t e r m i n e d t h a t h e r 

t e s t i m o n y was u n c o n v i n c i n g b e c a u s e she had n o t o f f e r e d 

s p e c i f i c e x p l a n a t i o n s t o t h e t r i a l c o u r t . 5 I d . a t 915. 

I n t h i s c a s e , t h e f a t h e r has o f f e r e d o n l y h i s p e r c e p t i o n s 

t h a t t h e c h i l d has been a f f e c t e d by t h e m o t h e r ' s l i f e s t y l e ; 

t h e f a t h e r does n o t t e s t i f y t o a s i n g l e c o n c r e t e example o f an 

e f f e c t upon t h e b e s t i n t e r e s t and w e l f a r e o f t h e c h i l d . My 

5 T h i s c o u r t a l s o r e l i e d on Watters i n K i l g o r e v. K i l g o r e , 
[Ms. 2100951, Jan. 20, 2012] So. 3d , ( A l a . C i v . 
App. 2012); i n K i l g o r e , we d e t e r m i n e d t h a t a p a r e n t ' s g e n e r a l 
t e s t i m o n y t h a t a j o i n t - c u s t o d y arrangement i s "hard" on a 
c h i l d , w i t h o u t a more s p e c i f i c e x p l a n a t i o n , i s " s p e c u l a t i v e a t 
b e s t " and does not i n d i c a t e an e f f e c t upon the c h i l d . 
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s e a r c h o f t h e r e c o r d has f a i l e d t o y i e l d an i n f e r e n c e o f a 

t a n g e n t i a l e f f e c t , much l e s s a d i r e c t e f f e c t , upon t h e b e s t 

i n t e r e s t and w e l f a r e o f t h e c h i l d . 

I n a d d i t i o n , t o t h e e x t e n t t h a t t h e m a j o r i t y o f t h i s 

c o u r t has e x p r e s s e d i t s b e l i e f t h a t t h e r e was e v i d e n c e 

p r e s e n t e d t o t h e t r i a l c o u r t o f a m a t e r i a l change o f 

c i r c u m s t a n c e s f r o m w h i c h an e f f e c t on t h e b e s t i n t e r e s t and 

w e l f a r e o f t h e c h i l d c o u l d be i n f e r r e d , t h i s c o u r t may a l s o be 

i n d i r e c t c o n f l i c t w i t h a d d i t i o n a l d e c i s i o n s o f t h i s c o u r t and 

our supreme c o u r t . The f o l l o w i n g o p i n i o n s do n o t s u p p o r t t h e 

m a j o r i t y ' s c o n c l u s i o n t h a t i t was i n t h e c h i l d ' s b e s t i n t e r e s t 

t o m o d i f y t h e p a r t i e s ' j o i n t - c u s t o d y a r r a n g e m e n t b e c a u s e t h e 

moth e r was u n s t a b l e due t o h e r changes i n r e s i d e n c e . Rey v.  

Rey, 513 So. 2d 1, 1-2 ( A l a . C i v . App. 1986) ( r e v e r s i n g a 

t r i a l c o u r t ' s judgment d e t e r m i n i n g t h a t a p a r e n t ' s sudden move 

t o a n o t h e r s t a t e r e f l e c t e d i n s t a b i l i t y ) ; J u d a h v. G i l m o r e , 804 

So. 2d 1092, 1097 ( A l a . C i v . App. 2000) ( q u o t i n g P a t c h e t t v.  

P a t c h e t t , 469 So. 2d 642 ( A l a . C i v . App. 19 8 5 ) ) ( n o t i n g t h a t a 

mere change i n r e s i d e n c e does n o t n e c e s s a r i l y j u s t i f y a change 

i n c u s t o d y ) ; and C.M.M. v. S.F., 975 So. 2d 975, 980 ( A l a . 

C i v . App. 2 0 0 7 ) ( n o t i n g t h a t p a s t i n s t a b i l i t y was i n s u f f i c i e n t 
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t o deny a p a r e n t o f c u s t o d y o f a c h i l d when t h e p a r e n t had 

been s t a b l e f o r a p e r i o d a t t i m e o f t h e t r i a l ) . 6 

I n c o n c l u s i o n , t h i s c o u r t s h o u l d have r e q u i r e d what I 

b e l i e v e Alabama l a w r e q u i r e s -- i n a c u s t o d y m o d i f i c a t i o n 

a c t i o n , a p a r t y must p r o v i d e n o t an i n f e r e n c e b u t e v i d e n c e o f 

a m a t e r i a l change i n c i r c u m s t a n c e s a f f e c t i n g t h e b e s t i n t e r e s t 

and w e l f a r e o f a c h i l d . T h e r e f o r e , I d i s s e n t . 

6The o p i n i o n s l i s t e d r e v i e w e d changes of cus t o d y and were 
s u b j e c t t o the h e i g h t e n e d McLendon s t a n d a r d , which r e q u i r e s 
p r o o f t h a t a change of cus t o d y w i l l m a t e r i a l l y promote the 
b e s t i n t e r e s t of the c h i l d , Ex p a r t e McLendon, 455 So. 2d 863 
( A l a . 1984). However, the McLendon s t a n d a r d a l s o r e q u i r e s a 
p a r t y s e e k i n g a m o d i f i c a t i o n of cu s t o d y t o f i r s t prove a 
m a t e r i a l change of c i r c u m s t a n c e s prompting the need f o r a 
change i n the e x i s t i n g c u s t o d y arrangement. 
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MOORE, Ju d g e , d i s s e n t i n g . 

Once a t r i a l c o u r t has e n t e r e d a judgment e s t a b l i s h i n g 

t h e p h y s i c a l - c u s t o d y a r r a n g e m e n t f o r a c h i l d , t h a t judgment 

" i s c o n c l u s i v e o f t h e i n t e r e s t o f t h e c h i l d and t h e 
r i g h t s o f t h e p a r e n t s , so l o n g as t h e s t a t u s a t t h e 
t i m e o f t h e d e c r e e r e m a i n s w i t h o u t m a t e r i a l c h ange, 
o r u n l e s s p e r t i n e n t f a c t s e x i s t i n g , b u t n o t 
d i s c l o s e d , a t t h e t i m e o f t h e f i n a l d e c r e e a r e 
b r o u g h t t o l i g h t . " 

M e s s i c k v. M e s s i c k , 261 A l a . 142 , 144 , 73 So. 2d 547 , 54 9 

( 1 9 5 4 ) . A change o f c i r c u m s t a n c e s i s c o n s i d e r e d " m a t e r i a l " 

u n d e r Alabama la w i f t h a t change " ' a f f e c t [ s ] t h e w e l f a r e and 

b e s t i n t e r e s t s o f t h e c h i l d o r c h i l d r e n i n v o l v e d . ' " F o r d v. 

F o r d , 293 A l a . 743, 744, 310 So. 2d 234, 235 (1975) ( q u o t i n g 

P o n d e r v. P o n d e r , 50 A l a . App. 27 , 30 , 27 6 So. 2d 613, 615 

( C i v . 1 9 7 3 ) ) . 

As o u r supreme c o u r t has c l a r i f i e d on r e p e a t e d o c c a s i o n s , 

i n o r d e r t o be m a t e r i a l , t h e change o f c i r c u m s t a n c e s does n o t 

have t o be a d v e r s e t o t h e b e s t i n t e r e s t s o f t h e c h i l d , b u t may 

be a b e n e f i c i a l c h a nge. See Ex p a r t e Murphy, 670 So. 2d 51, 

53 ( A l a . 1 9 9 5 ) ; Ex p a r t e McLendon, 455 So. 2d 8 63, 866 (1 9 8 4 ) ; 

and F o r d v. F o r d , 293 A l a . a t 744 , 310 So. 2d a t 235. 

N e v e r t h e l e s s , o u r supreme c o u r t has a l s o r e c o g n i z e d t h a t 

a l l e g e d h e t e r o s e x u a l m i s c o n d u c t by a p a r e n t w i l l n o t j u s t i f y 
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a change o f c u s t o d y i n t h e a b s e n c e o f e v i d e n c e i n d i c a t i n g t h a t 

t h e m i s c o n d u c t has d e t r i m e n t a l l y a f f e c t e d t h e c h i l d . Ex p a r t e  

J.M.F., 730 So. 2d 11 90 , 1194 ( A l a . 1 998 ). I n t h i s c a s e , 

D.N.J. ("the f a t h e r " ) c r i t i c i z e d D.M.J ("the mother") f o r 

e n g a g i n g i n m u l t i p l e r o m a n t i c r e l a t i o n s h i p s and c o h a b i t i n g 

w i t h h e r r o m a n t i c p a r t n e r s i n t h e p r e s e n c e o f t h e c h i l d . The 

f a t h e r a l s o h y p o t h e s i z e d t h a t h e r c o n d u c t may n o t be good f o r 

t h e c h i l d ; however, t h e f a t h e r d i d n o t p r e s e n t any e v i d e n c e o f 

any a c t u a l d e t r i m e n t a l e f f e c t t h e m o t h e r ' s c o n d u c t had had on 

t h e c h i l d . C o n s e q u e n t l y , t h e t r i a l c o u r t d i d n o t have any 

e v i d e n t i a r y b a s i s f o r m o d i f y i n g c u s t o d y b a s e d on t h e m o t h e r ' s 

a l l e g e d u n s t a b l e r o m a n t i c r e l a t i o n s h i p s . 

The f a t h e r a l s o p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t t h e 

c h i l d had been d e t r i m e n t a l l y a f f e c t e d by t h e m o t h e r ' s v a r i o u s 

r e s i d e n c e c h a nges s i n c e t h e p a r t i e s ' d i v o r c e . A l t h o u g h o u r 

p r i o r c a s e l a w has n o t e x p l i c i t l y s t a t e d t h a t s u c h e v i d e n c e i s 

r e q u i r e d , numerous c a s e s have a t l e a s t i m p l i e d as much. I n 

Rey v. Rey, 513 So. 2d 1 ( A l a . C i v . App. 1 9 8 6 ) , t h i s c o u r t , i n 

r e v e r s i n g a j u d g m e n t m o d i f y i n g t h e c u s t o d y o f a c h i l d , 

r e j e c t e d Mr. Rey's argument t h a t M r s . Rey's change i n 

r e s i d e n c e r e f l e c t e d i n s t a b i l i t y t h a t was a d v e r s e l y a f f e c t i n g 

30 



2101079 

t h e w e l f a r e and b e s t i n t e r e s t s o f t h e i r c h i l d . I n J u d a h v.  

G i l m o r e , 804 So. 2d 1092 ( A l a . C i v . App. 2 0 0 0 ) , t h i s c o u r t , i n 

r e v e r s i n g a judgment m o d i f y i n g c u s t o d y , n o t e d t h a t t h e m o v i n g 

p a r e n t had n o t p r o v e n any a d v e r s e e f f e c t on t h e c h i l d r e n b a s e d 

on a t e m p o r a r y change i n t h e i r r e s i d e n c y w h i l e i n t h e c u s t o d y 

o f t h e nonmoving p a r e n t . 804 So. 2d a t 1097. On t h e o t h e r 

hand, t h i s c o u r t and o u r supreme c o u r t have a f f i r m e d j u d g m e n t s 

m o d i f y i n g c u s t o d y b a s e d on t h e c u s t o d i a l p a r e n t ' s r e s i d e n t i a l 

i n s t a b i l i t y i n l i g h t o f a d d i t i o n a l e v i d e n c e o f b e h a v i o r a l , 

e m o t i o n a l , o r d e v e l o p m e n t a l p r o b l e m s f o r t h e c h i l d o r c h i l d r e n 

whose c u s t o d y was a t i s s u e . See Ex p a r t e Murphy, 670 So. 2d 

51 ( A l a . 1 9 9 5 ) ; P i t t s v. P r i e s t , 990 So. 2d 917 ( A l a . C i v . 

App. 2 0 0 8 ) ; and T a f t v. T a f t , 553 So. 2d 1157 ( A l a . C i v . App. 

1 9 8 9 ) . 

A d d i t i o n a l l y , i t d e f i e s l o g i c t o r e q u i r e p r o o f o f a 

d e t r i m e n t a l e f f e c t i n c a s e s i n v o l v i n g a l l e g e d i n d i s c r e e t 

s e x u a l b e h a v i o r , b u t n o t t o do so i n c a s e s i n v o l v i n g a l l e g e d 

r e s i d e n t i a l i n s t a b i l i t y . I n t h e f o r m e r l i n e o f c a s e s , t h e 

m o r a l s o f t h e d e v e l o p i n g c h i l d a r e a t i s s u e , y e t t h e a p p e l l a t e 

c o u r t s o f t h i s s t a t e have r e c o g n i z e d t h a t a t r i a l c o u r t c a n n o t 

i n f e r m o r a l endangerment i n e v e r y c a s e so t h e b u r d e n r e m a i n s 
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on t h e n o n c u s t o d i a l p a r e n t t o p r e s e n t a c t u a l e v i d e n c e o f a 

d e t r i m e n t a l e f f e c t . I n t h e h i e r a r c h y o f j u d i c i a l c o n c e r n s , 

t h e s t a b i l i t y o f a c h i l d does n o t h o l d g r e a t e r i m p o r t a n c e t h a n 

t h e m o r a l s o f a c h i l d . L i k e w i s e , i t c a n n o t be i n f e r r e d t h a t 

a c h i l d ' s h e a l t h y d e v e l o p m e n t i s a u t o m a t i c a l l y t h r e a t e n e d by 

t h e r e s i d e n t i a l i n s t a b i l i t y o f h i s o r h e r c u s t o d i a l p a r e n t ; i f 

t h a t was t h e c a s e , t h e c o u r t s w o u l d have t o deny p e t i t i o n s f o r 

c u s t o d y f i l e d by p a r e n t s whose p r o f e s s i o n s r e q u i r e c o n s t a n t 

r e l o c a t i o n , s u c h as m i l i t a r y p e r s o n n e l . M o r e o v e r , i f s u c h 

i n f e r e n c e s c o u l d be made f r o m t h e mere f a c t o f r e s i d e n t i a l 

i n s t a b i l i t y , i t w o u l d p l a c e no g r e a t b u r d e n on a n o n c u s t o d i a l 

p a r e n t t o p r e s e n t a c t u a l e v i d e n c e o f a d e t r i m e n t a l e f f e c t as 

t h i s c o u r t e x p l i c i t l y r e q u i r e s i n c a s e s i n v o l v i n g a l l e g e d 

s e x u a l l y i n d i s c r e e t b e h a v i o r . 

I n t h i s c a s e , t h e f a t h e r u n d o u b t e d l y p r o v e d t h a t t h e 

mot h e r had o f t e n moved and had l i v e d i n v a r y i n g a r r a n g e m e n t s 

w i t h t h i r d p a r t i e s s i n c e t h e p a r t i e s d i v o r c e d . The f a t h e r 

a l s o c l e a r l y p r o v e d t h a t , d u r i n g t h a t same p e r i o d , he had 

moved f a r l e s s and had engaged i n o n l y one r o m a n t i c 

r e l a t i o n s h i p . However, t h e f a t h e r d i d n o t p r o v e t h a t t h e 

c h i l d had e x p e r i e n c e d any d i f f i c u l t i e s w h i l e i n t h e f o r m e r 
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j o i n t - c u s t o d y a r r a n g e m e n t as a r e s u l t o f t h e m o t h e r ' s l i v i n g 

a r r a n g e m e n t s , much l e s s t h a t t h o s e a r r a n g e m e n t s had s t u n t e d 

h i s n a t u r a l d e v e l o p m e n t . The m a j o r i t y o p i n i o n l i k e w i s e 

c o n c l u d e s t h a t t h e t r i a l c o u r t had no e v i d e n c e b e f o r e i t 

i n d i c a t i n g t h a t t h e m o t h e r ' s u n s t a b l e l i v i n g a r r a n g e m e n t s had 

harmed t h e c h i l d , b u t i t m a i n t a i n s t h a t t h e t r i a l c o u r t c o u l d 

have i n f e r r e d s u c h an i m p a c t , b a s e d on Holsombeck v. P a t e , 47 

A l a . App. 39, 42, 249 So. 2d 861, 864 ( C i v . 1 9 7 1 ) . So. 3d 

a t . F o r t h e same r e a s o n s as a s s e r t e d by Judge Thomas i n 

h e r d i s s e n t , So. 3d a t , I f i n d H o l s ombeck i n a p p o s i t e 

and t h e r e a s o n i n g o f t h e m a j o r i t y o p i n i o n u n p e r s u a s i v e . 

The r e c o r d b e f o r e t h i s c o u r t c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t t h e c h i l d i s a n y t h i n g o t h e r t h a n a n o r m a l 

c h i l d who i s t h r i v i n g u n d e r t h e c u s t o d y a r r a n g e m e n t o r i g i n a l l y 

c h o s e n by t h e t r i a l c o u r t and w h i c h t h e c h i l d d e s i r e s t o 

m a i n t a i n . B a s e d on t h e r e c o r d b e f o r e t h i s c o u r t , I f i n d no 

e v i d e n t i a r y b a s i s f o r m o d i f y i n g c u s t o d y . T h e r e f o r e , I 

r e s p e c t f u l l y d i s s e n t . 
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