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BRYAN, Judge. 

T h i s a c t i o n a r i s e s from a t h r e e - c a r a u t o m o b i l e a c c i d e n t 

o c c u r r i n g on September 27, 2005, i n v o l v i n g L i n d s e y M i t c h e l l , 

F r e d Webb, and C r y s t a l F i e l d s Day. In May 2007, Webb d i e d 
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from causes u n r e l a t e d t o the aut o m o b i l e a c c i d e n t . On 

September 21, 2007, M i t c h e l l f i l e d a c o m p l a i n t a g a i n s t Webb 

and Day, a l l e g i n g c l a i m s of " n e g l i g e n c e and/or wantonness." 

When M i t c h e l l attempted t o have Webb se r v e d , the summons and 

co m p l a i n t were r e t u r n e d w i t h a n o t i f i c a t i o n t h a t Webb was 

deceased. A l t h o u g h Webb d i e d b e f o r e M i t c h e l l f i l e d her 

c o m p l a i n t , M i t c h e l l ' s c l a i m s s u r v i v e d a g a i n s t Webb's p e r s o n a l 

r e p r e s e n t a t i v e . See N e l s o n v. E s t a t e of F r e d e r i c k , 855 So. 2d 

1043, 1047 ( A l a . 2003) ( " P e r s o n a l - i n j u r y c l a i m s upon which no 

a c t i o n has been f i l e d s u r v i v e a g a i n s t the p e r s o n a l 

r e p r e s e n t a t i v e of a deceased t o r t f e a s o r , so l o n g as the c l a i m 

i s not of an e q u i t a b l e n a t u r e . § 6-5-462, A l a . Code 1975."). 

On A p r i l 13, 2009, more than a year and a h a l f a f t e r f i l i n g 

the c o m p l a i n t , M i t c h e l l f i l e d a motion i n the t r i a l c o u r t t o 

a p p o i n t an a d m i n i s t r a t o r ad l i t e m f o r Webb's e s t a t e " t o ser v e 

as the p e r s o n a l r e p r e s e n t a t i v e " of Webb's e s t a t e " f o r purposes 

of t h i s l a w s u i t . " On October 19, 2009, the t r i a l c o u r t 

a p p o i n t e d John B r e n t T h o r n l e y as the a d m i n i s t r a t o r ad l i t e m of 

Webb's e s t a t e . 

T h o r n l e y , as the a d m i n i s t r a t o r ad l i t e m of Webb's e s t a t e , 

moved f o r a summary judgment, a s s e r t i n g , among o t h e r t h i n g s , 
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t h a t M i t c h e l l ' s a c t i o n i s b a r r e d by the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s . M i t c h e l l f i l e d a response t o T h o r n l e y ' s summary-

judgment motion, a s s e r t i n g t h a t her a c t i o n i s not t i m e - b a r r e d . 

On March 8, 2011, the t r i a l c o u r t e n t e r e d a summary judgment 

i n T h o r n l e y ' s f a v o r , c o n c l u d i n g t h a t M i t c h e l l ' s c l a i m s are 

t i m e - b a r r e d . The t r i a l c o u r t appears t o have a p p l i e d a two-

year l i m i t a t i o n s p e r i o d t o bo t h the n e g l i g e n c e c l a i m and the 

wantonness c l a i m . 

M i t c h e l l a p p e a l e d t o the supreme c o u r t , and the supreme 

c o u r t t r a n s f e r r e d the appea l t o t h i s c o u r t , p u r s u a n t t o § 12-

2-7(6), A l a . Code 1975. Because M i t c h e l l ' s c l a i m s a g a i n s t Day 

remained pending i n the t r i a l c o u r t and the t r i a l c o u r t had 

not c e r t i f i e d the summary judgment as a f i n a l judgment 

p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., the summary judgment 

was not a f i n a l , a p p e a l a b l e judgment. See Edmonds Indus.  

C o a t i n g , I n c . v. L o l l e y , 863 So. 2d 1121, 1122 ( A l a . C i v . App. 

2003) ( s t a t i n g t h a t an appea l o r d i n a r i l y l i e s o n l y from a 

f i n a l judgment and t h a t a judgment i s g e n e r a l l y not f i n a l 

u n l e s s a l l c l a i m s , or the r i g h t s or l i a b i l i t i e s of a l l 

p a r t i e s , have been d e c i d e d ) . Thus, we r e i n v e s t e d the t r i a l 

c o u r t w i t h j u r i s d i c t i o n f o r 14 days f o r t h a t c o u r t e i t h e r t o 
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c e r t i f y the summary judgment as a f i n a l judgment under Rule 

5 4 ( b ) or t o a d j u d i c a t e the c l a i m s a g a i n s t Day. The t r i a l 

c o u r t s u b s e q u e n t l y c e r t i f i e d the summary judgment as a f i n a l 

judgment under Rule 5 4 ( b ) . T h i s a p p e a l does not concern the 

c l a i m s a g a i n s t Day. 

"Summary judgment i s a p p r o p r i a t e o n l y when 
' t h e r e i s no genuine i s s u e as t o any m a t e r i a l f a c t 
and ... the moving p a r t y i s e n t i t l e d t o a judgment 
as a m a t t e r of l a w . ' Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . 
P., and Dobbs v. Shelby County Econ. & Indus. Dev.  
Auth., 749 So. 2d 425 ( A l a . 1999).... In r e v i e w i n g 
a summary judgment, an a p p e l l a t e c o u r t , de novo, 
a p p l i e s the same s t a n d a r d as the t r i a l c o u r t . 
Dobbs, s u p r a . " 

Bruce v. C o l e , 854 So. 2d 47, 54 ( A l a . 2003). 

I n i t i a l l y , we address whether T h o r n l e y , the a d m i n i s t r a t o r 

ad l i t e m o f Webb's e s t a t e , was a c t u a l l y made a defendant i n 

t h i s case. As noted, Webb, the a l l e g e d t o r t f e a s o r , d i e d 

b e f o r e M i t c h e l l commenced t h i s a c t i o n . Any p e r s o n a l - i n j u r y 

c l a i m s t h a t M i t c h e l l may have had a g a i n s t Webb s u r v i v e d 

a g a i n s t Webb's p e r s o n a l r e p r e s e n t a t i v e . M i t c h e l l moved the 

t r i a l c o u r t t o a p p o i n t an a d m i n i s t r a t o r ad l i t e m t o serve as 

the p e r s o n a l r e p r e s e n t a t i v e i n t h i s case, and the t r i a l c o u r t 

a p p o i n t e d T h o r n l e y i n t h a t c a p a c i t y . However, M i t c h e l l never 

amended her c o m p l a i n t t o add T h o r n l e y , the p r o p e r p a r t y i n 
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i n t e r e s t , as a defendant. 

T h o r n l e y argues t h a t M i t c h e l l was r e q u i r e d t o amend her 

c o m p l a i n t t o add T h o r n l e y as a defendant a f t e r the t r i a l c o u r t 

a p p o i n t e d him as a d m i n i s t r a t o r ad l i t e m . T h o r n l e y contends 

t h a t Webb remains the nominal defendant. Thus, T h o r n l e y 

contends, w i t h r e s p e c t t o M i t c h e l l ' s c l a i m s c o n c e r n i n g Webb, 

t h e r e i s no p r o p e r defendant i n t h i s case. C o n v e r s e l y , 

M i t c h e l l argues t h a t , when the t r i a l c o u r t a p p o i n t e d T h o r n l e y 

as a d m i n i s t r a t o r ad l i t e m , he was a u t o m a t i c a l l y made a 

defendant i n t h i s case. Thus, M i t c h e l l contends, she was not 

r e q u i r e d t o amend her c o m p l a i n t t o add T h o r n l e y as a 

defendant. 

T h o r n l e y was a p p o i n t e d a d m i n i s t r a t o r ad l i t e m p u r s u a n t t o 

§ 43-2-250, A l a . Code 1975, which p r o v i d e s : 

"When, i n any p r o c e e d i n g i n any c o u r t , the 
e s t a t e of a deceased person must be r e p r e s e n t e d , and 
t h e r e i s no e x e c u t o r or a d m i n i s t r a t o r of such 
e s t a t e , or he i s i n t e r e s t e d a d v e r s e l y t h e r e t o , i t 
s h a l l be the duty of the c o u r t t o a p p o i n t an 
a d m i n i s t r a t o r ad l i t e m of such e s t a t e f o r the 
p a r t i c u l a r p r o c e e d i n g , w i t h o u t bond, whenever the 
f a c t s r e n d e r i n g such appointment n e c e s s a r y s h a l l 
appear i n the r e c o r d of such case or s h a l l be made 
known t o the c o u r t by the a f f i d a v i t of any person 
i n t e r e s t e d t h e r e i n . " 

No Alabama case appears t o have s q u a r e l y a d d r e s s e d 
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whether the appointment of an a d m i n i s t r a t o r ad l i t e m 

a u t o m a t i c a l l y makes t h a t person a p a r t y or whether the 

c o m p l a i n t must be amended t o add the a d m i n i s t r a t o r ad l i t e m as 

a p a r t y . However, L o v i n g v. W i l s o n , 494 So. 2d 68 ( A l a . 

1986), i s i n f o r m a t i v e on t h i s i s s u e . In L o v i n g , the 

p l a i n t i f f s f i l e d a c o m p l a i n t s e e k i n g a s a l e of p r o p e r t y and a 

d i v i s i o n of the p roceeds. D u r i n g the p r o c e e d i n g s , the 

p l a i n t i f f s u n s u c c e s s f u l l y moved the t r i a l c o u r t t o a p p o i n t an 

a d m i n i s t r a t o r ad l i t e m f o r the e s t a t e s of James W i l s o n , one of 

the named d e f e n d a n t s , and Robert W i l s o n , who had a l l e g e d l y 

d e v i s e d i n h i s w i l l a p a r t of the p r o p e r t y t o be s o l d . 494 

So. 2d a t 69. The supreme c o u r t c o n c l u d e d t h a t the t r i a l 

c o u r t e r r e d by f a i l i n g t o a p p o i n t an a d m i n i s t r a t o r ad l i t e m 

f o r the two e s t a t e s . 494 So. 2d a t 70. C i t i n g § 43-2-250, 

the c o u r t i n L o v i n g a l s o observed t h a t " [ t ] h e appointment of 

a d m i n i s t r a t o r s ad l i t e m by the c o u r t would have j o i n e d the two 

e s t a t e s as p a r t i e s t o the a c t i o n . " I d . Thus, L o v i n g 

i n d i c a t e s t h a t a t r i a l c o u r t ' s a p p o i n t i n g an a d m i n i s t r a t o r ad 

l i t e m under § 43-2-250 a u t o m a t i c a l l y makes the a d m i n i s t r a t o r 

ad l i t e m a p a r t y . 

T h i s c o n c l u s i o n i s s u p p o r t e d by the t e x t of § 43-2-250, 
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which r e q u i r e s a t r i a l c o u r t t o a p p o i n t an a d m i n i s t r a t o r ad 

l i t e m i f the e s t a t e of a deceased person must be r e p r e s e n t e d 

i n "the p a r t i c u l a r p r o c e e d i n g . " Because the t r i a l c o u r t must 

a p p o i n t an a d m i n i s t r a t o r ad l i t e m f o r c e r t a i n p r o c e e d i n g s , i t 

would seem unnecessary t o a l s o r e q u i r e the f i l i n g of an 

amendment t o the c o m p l a i n t t o add the a d m i n i s t r a t o r ad l i t e m 

as a p a r t y i n such p r o c e e d i n g s . R e q u i r i n g such an amendment 

would e s s e n t i a l l y make the t r i a l c o u r t ' s appointment 

i n e f f e c t i v e u n t i l an amendment i s made. When the t r i a l c o u r t 

a p p o i n t e d T h o r n l e y as a d m i n i s t r a t o r ad l i t e m on October 19, 

2009, T h o r n l e y a u t o m a t i c a l l y r e p l a c e d Webb as the p r o p e r 

defendant i n t h i s case. 

We next address M i t c h e l l ' s argument t h a t the t r i a l c o u r t 

e r r e d i n c o n c l u d i n g t h a t her n e g l i g e n c e c l a i m i s t i m e - b a r r e d . 

A n e g l i g e n c e c l a i m i s s u b j e c t t o a two-year l i m i t a t i o n s 

p e r i o d . § 6 - 2 - 3 8 ( l ) , A l a . Code 1975; and Booker v. U n i t e d  

American I n s . Co., 700 So. 2d 1333, 1339 ( A l a . 1997). 

However, i n t h i s case, the l i m i t a t i o n s p e r i o d f o r the 

n e g l i g e n c e c l a i m was t o l l e d f o r an a d d i t i o n a l s i x months under 

§ 6-2-14, A l a . Code 1975. S e c t i o n 6-2-14 p r o v i d e s : "The time 

between the death of a per s o n and the g r a n t of l e t t e r s 
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t e s t a m e n t a r y or of a d m i n i s t r a t i o n , not e x c e e d i n g s i x months, 

i s not t o be t aken as any p a r t of the time l i m i t e d f o r the 

commencement of a c t i o n s by or a g a i n s t h i s e x e c u t o r s or 

a d m i n i s t r a t o r s . " Our supreme c o u r t has i n t e r p r e t e d t h i s 

s e c t i o n t o mean t h a t the r u n n i n g of the l i m i t a t i o n s p e r i o d i s 

t o l l e d f o r a p e r i o d up t o , but not e x c e e d i n g , s i x months t o 

a l l o w the p e r s o n a l r e p r e s e n t a t i v e t o sue or be sued i n the 

decedent's name. N e l s o n , 855 So. 2d a t 1047. See a l s o  

Sanders v. M a r t i n , 662 So. 2d 241, 245 ( A l a . 1995); Jones v.  

B l a n t o n , 644 So. 2d 882, 887 ( A l a . 1994); and Edwards v.  

Vanzant, 492 So. 2d 990, 992 ( A l a . 1986) . Because t h e r e were 

no l e t t e r s t e s t a m e n t a r y or a d m i n i s t r a t i o n g r a n t e d a f t e r Webb's 

death, the l i m i t a t i o n s p e r i o d f o r the n e g l i g e n c e c l a i m was 

t o l l e d f o r s i x months. 

M i t c h e l l ' s cause of a c t i o n a c c r u e d on September 27, 2005, 

when she a l l e g e d l y s u f f e r e d i n j u r i e s i n the a u t o m o b i l e 

a c c i d e n t . See N e l s o n , 855 So. 2d a t 1047 ("A cause of a c t i o n 

a c c r u e s when a p a r t y s u f f e r s an i n j u r y or l o s s or damage 

e n t i t l i n g him or her t o m a i n t a i n an a c t i o n . " ) . T o l l i n g the 

l i m i t a t i o n s p e r i o d f o r s i x months under § 6-2-14, the 

l i m i t a t i o n s p e r i o d f o r the n e g l i g e n c e c l a i m e x p i r e d on March 
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27, 2008, two and o n e - h a l f y e a r s a f t e r the a c c i d e n t of 

September 27, 2005. As noted, a l t h o u g h M i t c h e l l named Webb, 

a deceased p e r s o n , as a defendant, the p r o p e r defendant i s 

a c t u a l l y Webb's r e p r e s e n t a t i v e . Thus, M i t c h e l l had u n t i l 

March 27, 2008, t o f i l e a n e g l i g e n c e c l a i m a g a i n s t Webb's 

p e r s o n a l r e p r e s e n t a t i v e . See N e l s o n , 855 So. 2d a t 1047-48. 

Because t h e r e was no p e r s o n a l r e p r e s e n t a t i v e , M i t c h e l l 

p e t i t i o n e d the c o u r t t o a p p o i n t an a d m i n i s t r a t o r t o serve i n 

t h a t c a p a c i t y . However, M i t c h e l l d i d not p e t i t i o n the t r i a l 

c o u r t t o a p p o i n t an a d m i n i s t r a t o r ad l i t e m u n t i l A p r i l 13, 

2009, w e l l a f t e r the l i m i t a t i o n s p e r i o d f o r n e g l i g e n c e had 

e x p i r e d on March 27, 2008. The t r i a l c o u r t a p p o i n t e d T h o r n l e y 

as a d m i n i s t r a t o r ad l i t e m on October 19, 2009, making T h o r n l e y 

a defendant on t h a t d a t e , w e l l a f t e r the l i m i t a t i o n s p e r i o d 

f o r the n e g l i g e n c e c l a i m had e x p i r e d . 

M i t c h e l l argues, as she d i d b e f o r e the t r i a l c o u r t , t h a t 

she may use f i c t i t i o u s - p a r t y p r a c t i c e t o a v o i d the bar of the 

s t a t u t e of l i m i t a t i o n s f o r her n e g l i g e n c e c l a i m . R u l e s 9(h) 

and 1 5 ( c ) ( 4 ) , A l a . R. C i v . P., " ' a l l o w a p l a i n t i f f t o a v o i d 

the bar of a s t a t u t e of l i m i t a t i o n s by f i c t i t i o u s l y naming 

defendants f o r which a c t u a l p a r t i e s can l a t e r be 
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s u b s t i t u t e d . ' " Ex p a r t e Chemical Lime of Alabama, I n c . , 916 

So. 2d 594, 597 ( A l a . 2005) ( q u o t i n g Fulmer v. C l a r k E q u i p . 

Co., 654 So. 2d 45, 46 ( A l a . 1995)). Rule 9(h) p r o v i d e s : 

"When a p a r t y i s i g n o r a n t of the name of an opposing 
p a r t y and so a l l e g e s i n the p a r t y ' s p l e a d i n g , the 
opposing p a r t y may be d e s i g n a t e d by any name, and 
when t h a t p a r t y ' s t r u e name i s d i s c o v e r e d , the 
p r o c e s s and a l l p l e a d i n g s and p r o c e e d i n g s i n the 
a c t i o n may be amended by s u b s t i t u t i n g the t r u e 
name." 

Rule 1 5 ( c ) ( 4 ) s t a t e s : "An amendment of a p l e a d i n g r e l a t e s back 

t o the date of the o r i g i n a l p l e a d i n g when ... r e l a t i o n back i s 

p e r m i t t e d by p r i n c i p l e s a p p l i c a b l e t o f i c t i t i o u s p a r t y 

p r a c t i c e p u r s u a n t t o Rule 9 ( h ) . " 

In her c o m p l a i n t , M i t c h e l l , i n a d d i t i o n t o naming Webb as 

a defendant, d e s i g n a t e d a f i c t i t i o u s l y named defendant 

d e s c r i b e d as " t h a t p e r s o n , f i r m , c o r p o r a t i o n , or o t h e r e n t i t y 

or s u c c e s s o r i n i n t e r e s t who or which j o i n t l y , s e p a r a t e l y , 

wantonly, and/or w r o n g f u l l y caused or c o n t r i b u t e d [to 

M i t c h e l l ' s ] i n j u r i e s ... made the b a s i s of t h i s l a w s u i t . " 

M i t c h e l l m a i n t a i n s t h a t T h o r n l e y , as Webb's a d m i n i s t r a t o r ad 

l i t e m , i s Webb's " s u c c e s s o r i n i n t e r e s t " d e s i g n a t e d as a 

f i c t i t i o u s l y named defendant i n the c o m p l a i n t . Thus, M i t c h e l l 

argues t h a t , when T h o r n l e y was a p p o i n t e d a d m i n i s t r a t o r ad 
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l i t e m , T h o r n l e y was s u b s t i t u t e d f o r the f i c t i t i o u s l y named 

defendant i n the c o m p l a i n t . T h e r e f o r e , M i t c h e l l argues t h a t 

the n e g l i g e n c e c l a i m a g a i n s t T h o r n l e y r e l a t e s back t o the 

o r i g i n a l c o m p l a i n t and t h a t the c l a i m i s not b a r r e d by the 

s t a t u t e of l i m i t a t i o n s . 

F i c t i t i o u s - p a r t y p r a c t i c e does not a p p l y t o the s i t u a t i o n 

i n t h i s case. M i t c h e l l ' s attempt t o r e l a t e back T h o r n l e y ' s 

appointment t o the f i l i n g of the c o m p l a i n t a c t u a l l y concerns 

the s e p a r a t e r e l a t i o n - b a c k p r a c t i c e of Rule 1 5 ( c ) ( 3 ) , A l a . R. 

C i v . P., not the f i c t i t i o u s - p a r t y p r a c t i c e of R u l e s 9(h) and 

1 5 ( c ) ( 4 ) . 

" U n l i k e some, i f not i n d e e d most, j u r i s d i c t i o n s , 
Alabama has two a l t e r n a t i v e k i n d s of r e l a t i o n back 
of amendments as t o p a r t i e s . One i s the o r d i n a r y , 
u n p r e d i c a t e d k i n d of r e l a t i o n back [ p r o v i d e d f o r i n 
Rule 1 5 ( c ) ( 3 ) ] and f a m i l i a r t o the a t t o r n e y s of 
perhaps e v e r y o t h e r j u r i s d i c t i o n . The o t h e r i s , 
from the n a t i o n a l p o i n t of view, a perhaps l e s s 
f a m i l i a r k i n d of r e l a t i o n back. Known as 
' f i c t i t i o u s p a r t y p r a c t i c e ' or 'Doe p r a c t i c e , ' i t i s 
p r e d i c a t e d upon the a l l e g a t i o n of f i c t i t i o u s names 
i n the p r e - b a r p l e a d i n g [ , i . e . , p l e a d i n g f i l e d 
b e f o r e the s t a t u t e of l i m i t a t i o n s has run,] which a 
p a r t y now wishes t o amend. Rule 15(c) addresses 
b o t h k i n d s of r e l a t i o n back, but the r e q u i r e m e n t s 
f o r changing p a r t i e s and the r e q u i r e m e n t s f o r 
s u b s t i t u t i n g f i c t i t i o u s p a r t i e s ... are q u i t e 
d i f f e r e n t . Thus, an amendment which changes a p a r t y 
under Rule 1 5 ( c ) ( 3 ) r e l a t e s back o n l y i f the 
re q u i r e m e n t s of t h a t p r o v i s i o n are s a t i s f i e d , w h i l e 
an amendment which s u b s t i t u t e s a t r u e name f o r a 
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f i c t i t i o u s name under Rule 1 5 ( c ) ( 4 ) r e l a t e s back 
o n l y when the re q u i r e m e n t s of Rule 9(h) are 
s a t i s f i e d . " 

Jerome A. Hoffman, Alabama C i v i l P rocedure § 4.26 (3d ed. 

2008). 

The Committee Comments on the 1973 A d o p t i o n of Rule 15, 

A l a . R. C i v . P, i n d i c a t e t h a t the p r o v i s i o n s of Rule 1 5 ( c ) ( 3 ) 

" p e r m i t [ ] an amendment t o r e l a t e back which s u b s t i t u t e s the  

r e a l p a r t y i n i n t e r e s t f o r a named p l a i n t i f f . " (Emphasis 

added.) Such an amendment, which changes a named p a r t y , 

r e l a t e s back o n l y i f the re q u i r e m e n t s of Rule 1 5 ( c ) ( 3 ) are 

met. C o n v e r s e l y , an amendment merely s u b s t i t u t i n g a r e a l 

p a r t y f o r a f i c t i t i o u s l y named p a r t y r e l a t e s back i f the 

p r o v i s i o n s of Rule 9(h) are s a t i s f i e d . Committee Comments on 

1973 A d o p t i o n . 

In her c o m p l a i n t , M i t c h e l l named Webb, a deceased p e r s o n , 

as a defendant i n t h i s case; however, the p r o p e r defendant was 

Webb's r e p r e s e n t a t i v e , not Webb. N e l s o n , 855 So. 2d a t 1047. 

To c o r r e c t t h a t s i t u a t i o n , M i t c h e l l r e q u e s t e d t h a t the t r i a l 

c o u r t a p p o i n t an a d m i n i s t r a t o r ad l i t e m , and T h o r n l e y was 

a p p o i n t e d as a d m i n i s t r a t o r ad l i t e m t o r e p l a c e Webb as the 

defendant i n t h i s case. T h o r n l e y was s u b s t i t u t e d f o r Webb, 

12 



2101127 

not f o r a f i c t i t i o u s l y named defendant t o be sued i n a d d i t i o n 

t o Webb. Thus, the r e l a t i o n - b a c k p r a c t i c e of Rule 1 5 ( c ) ( 3 ) , 

not f i c t i t i o u s - p a r t y p r a c t i c e , c o n t r o l s t h i s case. 

T h i s case i s p r o c e d u r a l l y analogous t o Sanders v. M a r t i n , 

662 So. 2d 241 ( A l a . 1995). In Sanders, the p l a i n t i f f , 

M a r t i n , was i n v o l v e d i n an auto m o b i l e a c c i d e n t w i t h E l k i n s . 

662 So. 2d a t 242. M a r t i n sued E l k i n s , a l l e g i n g c l a i m s of 

n e g l i g e n c e and wantonness, and M a r t i n sued E l k i n s ' s f a t h e r , 

a l l e g i n g c l a i m s of n e g l i g e n t and wanton e n t r u s t m e n t . However, 

s i m i l a r t o t h i s case, E l k i n s had d i e d b e f o r e the c o m p l a i n t was 

f i l e d . Sanders was e v e n t u a l l y a p p o i n t e d a d m i n i s t r a t o r of 

E l k i n s ' s e s t a t e . 662 So. 2d a t 243. As t o the c l a i m s f i l e d 

a g a i n s t the deceased E l k i n s , M a r t i n d i d not attempt t o amend 

h i s c o m p l a i n t t o name a p r o p e r defendant u n t i l a f t e r the 

e x p i r a t i o n of the p e r i o d a l l o w e d by the s t a t u t e of 

l i m i t a t i o n s . The i s s u e i n Sanders was whether t h a t amendment 

r e l a t e d back t o the o r i g i n a l f i l i n g of the c o m p l a i n t so as t o 

a v o i d the bar of the s t a t u t e of l i m i t a t i o n s . 662 So. 2d a t 

242. 

In Sanders, as i n t h i s case, a p r o p e r p a r t y needed t o be 

s u b s t i t u t e d f o r a named defendant who was deceased when the 
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c o m p l a i n t was f i l e d . The supreme c o u r t examined whether such 

an amendment t o the c o m p l a i n t , f i l e d a f t e r the r u n n i n g of the 

l i m i t a t i o n s p e r i o d , would r e l a t e back t o the f i l i n g of the 

o r i g i n a l c o m p l a i n t . Our supreme c o u r t s t a t e d : 

"Rule 1 5 ( c ) [ , A l a . R. C i v . P.,] s t a t e s : 

"'Whenever the c l a i m or defense 
a s s e r t e d i n the amended p l e a d i n g arose out 
of the conduct, t r a n s a c t i o n or o c c u r r e n c e 
s e t f o r t h or attempted t o be s e t f o r t h i n 
the o r i g i n a l p l e a d i n g , the amendment 
r e l a t e s back t o the date of the o r i g i n a l 
p l e a d i n g e x c e p t as may be o t h e r w i s e 
p r o v i d e d i n Rule 1 3 ( c ) . An amendment 
changing the p a r t y a g a i n s t whom a c l a i m i s 
a s s e r t e d r e l a t e s back i f the f o r e g o i n g 
p r o v i s i o n i s s a t i s f i e d and, w i t h i n the  
p e r i o d p r o v i d e d by law f o r commencing the  
a c t i o n a g a i n s t him, the p a r t y t o be brought  
i n by amendment (1) has r e c e i v e d such  
n o t i c e of the i n s t i t u t i o n of the a c t i o n  
t h a t he w i l l not be p r e j u d i c e d i n  
m a i n t a i n i n g h i s defense on the m e r i t s , and 
(2) knew or s h o u l d have known t h a t , but f o r 
a m i s t a k e c o n c e r n i n g the i d e n t i t y of the 
p r o p e r p a r t y , the a c t i o n would have been 
brought a g a i n s t him.' 

"Under the f a c t s of t h i s case, t h e r e can be no 
r e l a t i o n back, because the a d m i n i s t r a t o r of E l k i n s ' s 
e s t a t e , ... Sanders, was not a p p o i n t e d u n t i l a f t e r 
the s t a t u t o r y l i m i t a t i o n s p e r i o d had run and, 
t h e r e f o r e , c o u l d not have had knowledge of M a r t i n ' s 
c o m p l a i n t u n t i l a f t e r the l i m i t a t i o n s p e r i o d had 
ru n . " 

662 So. 2d a t 243 (emphasis added). 
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The t e x t of Rule 15(c) was amended f o l l o w i n g Sanders; the 

above-emphasized p o r t i o n of the r u l e upon which the c o u r t i n 

Sanders r e l i e d i s s u b s t a n t i a l l y s i m i l a r t o the c u r r e n t Rule 

1 5 ( c ) ( 3 ) . 1 S i m i l a r t o Sanders, T h o r n l e y — the p r o p e r 

defendant t o take the p l a c e of Webb — was not a p p o i n t e d t o 

r e p r e s e n t Webb's e s t a t e u n t i l a f t e r the l i m i t a t i o n s p e r i o d had 

run. Thus, as i n Sanders, t h e r e can be no r e l a t i o n back t o 

the f i l i n g of the c o m p l a i n t . The t r i a l c o u r t c o r r e c t l y 

c o n c l u d e d t h a t M i t c h e l l ' s n e g l i g e n c e c l a i m i s b a r r e d by the 

1 R u l e 15(c) c u r r e n t l y p r o v i d e s , i n p e r t i n e n t p a r t : 

"(c) R e l a t i o n Back of Amendments. An amendment 
of a p l e a d i n g r e l a t e s back t o the date of the 
o r i g i n a l p l e a d i n g when 

"  

"(3) the amendment, o t h e r than one naming a 
p a r t y under the p a r t y ' s t r u e name a f t e r h a v i n g been 
i n i t i a l l y sued under a f i c t i t i o u s name, changes the 
p a r t y or the naming of the p a r t y a g a i n s t whom a 
c l a i m i s a s s e r t e d i f the f o r e g o i n g p r o v i s i o n (2) i s 
s a t i s f i e d and, w i t h i n the a p p l i c a b l e p e r i o d of 
l i m i t a t i o n s or one hundred twenty (120) days of the 
commencement of the a c t i o n , whichever comes l a t e r , 
the p a r t y t o be brought i n by amendment (A) has 
r e c e i v e d such n o t i c e of the i n s t i t u t i o n of the 
a c t i o n t h a t the p a r t y w i l l not be p r e j u d i c e d i n 
m a i n t a i n i n g a defense on the m e r i t s , and (B) knew or 
s h o u l d have known t h a t , but f o r a m i s t a k e c o n c e r n i n g 
the i d e n t i t y of the p r o p e r p a r t y , the a c t i o n would 
have been brought a g a i n s t the p a r t y " 
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s t a t u t e of l i m i t a t i o n s . 

However, we come t o a d i f f e r e n t c o n c l u s i o n r e g a r d i n g 

M i t c h e l l ' s wantonness c l a i m . R e c e n t l y , our supreme c o u r t 

c l a r i f i e d t h a t a wantonness c l a i m i s s u b j e c t t o a two-year 

l i m i t a t i o n s p e r i o d , o v e r r u l i n g a p r e v i o u s supreme c o u r t case 

t h a t had i n d i c a t e d t h a t a s i x - y e a r p e r i o d a p p l i e s . Ex p a r t e 

Capstone B l d g . Corp., [Ms. 1090966, March 16, 2012] So. 3d 

(A l a . 2012) . However, because the supreme c o u r t i n Ex 

p a r t e Capstone B u i l d i n g Corp. a p p l i e d i t s d e c i s i o n 

p r o s p e c t i v e l y , the s i x - y e a r l i m i t a t i o n s p e r i o d a p p l i e s t o 

M i t c h e l l ' s wantonness c l a i m . M i t c h e l l ' s cause of a c t i o n f o r 

her wantonness c l a i m a c c r u e d on September 27, 2005, when she 

a l l e g e d l y s u f f e r e d i n j u r i e s i n the aut o m o b i l e a c c i d e n t . 

N e l s o n , 855 So. 2d a t 1047. On October 19, 2009, w e l l w i t h i n 

the s i x - y e a r l i m i t a t i o n s p e r i o d then a p p l i c a b l e , the t r i a l 

c o u r t a p p o i n t e d T h o r n l e y as the a d m i n i s t r a t o r ad l i t e m . At 

t h a t t i m e , T h o r n l e y became a defendant i n t h i s case. Because 

the wantonness c l a i m was commenced a g a i n s t T h o r n l e y , the 

p r o p e r defendant, w i t h i n the s i x - y e a r l i m i t a t i o n s p e r i o d t h a t 

must be a p p l i e d t o M i t c h e l l ' s c l a i m under Ex p a r t e Capstone  

B u i l d i n g Corp., the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t the 
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wantonness c l a i m s i s t i m e - b a r r e d . 

We a f f i r m the summary judgment as t o the n e g l i g e n c e 

c l a i m . We r e v e r s e the summary judgment as t o the wantonness 

c l a i m , and we remand the case. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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